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PRESIDENT  JUDGES 

OF   THB 

COURTS  OF  COMMON  PLEAS. 

1849. 


Hon.  Edward  King,  President  First  District,  appointed  28th 
February,  1842. 

Hon.  Ellis  Lewis,  President  Second  District,  appointed  14th 
January,  1843. 

Hon.  James  Pringle  Jones,  President  Third  District,  appointed 
March  13th,  1847. 

Hon.  George  W.  Woodward,  President  Fourth  District,  ap- 
pointed 9th  April,  1841. 

Hon.  Benjamin  Patton,  President  Fifth  District,  appointed  20th 
March,  1840. 

Hon.  Gaylord  Crurch,  President  Sixth  District,  appointed  8d 
April,  1843. 

Hon.  David  Erause,  President  Seventh  District,  appointed 
81st  January,  1845. 

Hon.  Joseph  B.  Anthony,  President  Eighth  District,  appointed 
March  28d,  1844. 

Hon.  Samuel  Hepburn,  President  Ninth  District,  appointed  5tfa 
March,  1839. 

Hon.  John  C.  Knox,  President  Tenth  District,  appointed  11th 
April,  1848. 

Hon.  William  Jessup,  President  Eleventh  District,  appointed 
7th  April,  1838. 

Hon.  Nathaniel  B.  Eldred,  President  Twelfth  District,  ap- 
pointed 30th  March,  1843. 

Hon.  John  N.  Conyngham,  President  Thirteenth  District,  ap- 
pointed 25th  March,  1839. 
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Hon.  Samuel  A.  Gilmorb,  President  Fourteenth  District,  ap- 
pointed 28th  February,  1848. 

iSon.  Henry  Chapman,  President  Fifteenth  District,  appointed 
18th  March,  1848. 

Hon.  Jeremiah  S.  Black,  President  Sixteenth  District,  ap- 
pointed 30th  March,  1842. 

Hon.  John  Brbdin,  President  Seventeenth  Disirict,  appointed 
28th  February,  1842. 

Hon.  Alexander  McCalmont,  President  Eighteenth  District, 
appointed  Slst  May,  1839. 

Hon.  William  A.  Irvine,  President  Nineteenth  District,  ap- 
pointed 6th  February,  1846. 

Hon.  Abraham  S.  Wilson,  President  Twentieth  District,  ap- 
pointed 30th  March,  1842. 

Hon.  Luther  Kidder,  President  Twenty-first  District,  appointed 
23d  January,  1845. 


JUDGES  OF  THE  DISTRICT  COURTS. 

Hon.  George  Sharswood,  President  of  the  District  Court,  com- 
posed of  the  City  and  County  of  Philadelphia,  appointed  Ist 
February,  1848. 

Hon.  John  K.  Findlay,  Assistant,  appointed  2d  April,  1845. 

Hon.  George  W.  Stroud,  Assistant,  appointed  5th  February, 
1848. 

Hon.  Alexander  L.  Hayes,  President  District  Court  of  Lan- 
caster, appointed  1st  May,  1840. 

Hon.  Hopewell  Hepburn,  President  District  Court  of  Alle- 
gheny, appointed  17th  February,  1847. 

Hon.  Walter  H.  Lowrib,  Assistant,  appointed  17th  February, 
1847. 

Associate  Judges  of  the  Court  of  Common  Pleas  in  and 
FOR  THE  City  and  County  of  Philadelphia  : 

Hon.  James  Campbell,  appointed  2d  April,  1842. 
Hon.  Anson  V.  Parsons,      "        13th  February,  1843. 
Hon.  William  D.  Kblley,    "        8th  March,  1847. 
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REPORTS  OF  CASES 


DICIDED  IN  THl 


COURTS  or  PENNSYLVANIA. 

(Penkstltanu.  Lait  Jouenaa,  Vol.  VI.,  page  223.) 


*In  the  Supreme  Court  of  Pennsylvaniay  Nisi  Prius.  [*223 

COMMOinrEJilTH  V.  DUPUY  ET  AL. 
February  23,  1831. 

1.  Where  one  or  more  indiTldoalff  contribute  sums  of  money  to  employ  coun- 
sel to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in  them  to  de 
so,  nor  does  the  fact  of  their  so  doing  go  to  impeach  their  credit ;  though 
if  such  aid  be  given  through  malicious  motives,  and  without  probable 
cause,  they  render  themselves  liable  to  an  action  for  damages  at  the  suit 
of  the  party  so  prosecuted. 

2.  When  three  or  more  persons  ag^ee  to  go  to  a  church  where  divine  service 
is  to  be  performed,  and  to  laugh  and  talk  during  the  performance  of  the 
same  in  a  manner  which  might  be  excusable  in  a  tavern ;  and  in  so  doing 
manifest  a  determination  to  resist  by  force  any  effort  that  may  be  made  to 
remove  them  or  prevent  their  so  doing,  they  will  be  guilty  of  riot. 

3.  It  seems  that  the  unnecessary  performance  of  secular  labors  on  Sunday,  in 
such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in  Pennsyl- 
vania. 

The  defendants  Trere  indicted  for  a  disturbance  alleged  to 
have  been  committed  in  the  Wiccaco  Church,  in  the  county  of 
Philadelphia,  ^where  they  had  met,  on  Sunday,  May  81, 1829, 
for  the  purpose  of  protesting  against  the  preaching  of  the  Bey. 
Mr.  Connelly,  whose  authority  to  act  as  minister  they  disputed. 
It  appeared  that  the  congregation  having  assembled,  Mr.  Con- 
nelly attempted  to  take  his  place  in  the  pulpit,  when  one  of  the 
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223  COMMONWEALTH  v.  DUPUY.  [P.  L.  J. 

defendants  interrupted  him  by  telling  him  he  was  not  the 
choice  of  the  congregation,  handing  him  a  letter  to  that  effect, 
which  he  was  requested  to  read.  A  disturbance  ensued,  and 
the  result  was  that  Mr.  Connelly  was  forced  to  withdraw  from 
the  church. 

Judge  Kennedy,  before  examining  the  evidence,  which  he 
afterwards  did  at  great  length,  said : 

It  has  been  said  that  the  principal  witnesses  on  the  part  of  the 
Commonwealth  have  contributed  sums  of  money  to  employ 
counsel  to  aid  in  carrying  on  the  prosecution,  and  that  in  doing 
so  they  have  been  guilty  of  the  crime  of  maintenance,  which  is 
an  indictable  offence,  and  ought  to  impeach  their  credit.  This  I 
consider  a  misapplication  of  the  term  maintenance,  which  is  com- 
mitted by  a  person  who  has  no  interest  or  concern  in  the  cause, 
*2241  ^^^^^^'^  inciting  and  stirring  up  one  man  ^to  sue  another ; 
or  it  may  be  committed  by  such  a  person  in  supplying 
money  to  commence  and  carry  on  suits  with  which  he  has  no 
concern.  If,  however,  he  should  be  the  guardian  or  parent  of 
the  plaintiff,  he  will  be  excused,  or  be  otherwise  interested  in  the 
matter,  he  will  be  justified.  Interest  in  the  cause  of  action  is 
sufficient  to  justify  his  interference ;  and,  if  so,  it  is  manifest 
that  maintenance  cannot  be  committed  by  any  one  of  the  com- 
munity in  taking  a  part  in  commencing  and  carrying  on  a  prose- 
cution in  the  name  of  the  Commonwealth,  charging  the  defend- 
ants with  a  public  offence,  because  he  has  an  interest,  a  deep 
interest,  I  would  say,  in  bringing  to  justice  all  such  as  have  been 
guilty  of  a  public  offence.  Every  individual  of  the  community 
may  be  considered  as  a  plaintiff  in  such  cases.  And  we  know 
that  it  is  every  day's  practice  for  individuals,  private  citizens,  to 
take  an  active  part  in  public  prosecutions,  and  employ  counsel  to 
aid  the  attorney  appointed  for  the  Commonwealth  in  conducting 
and  attending  to  their  prosecutions.  The  motives  which  induce 
private  citizens  thus  to  interfere  in  public  prosecutions  may  bo 
commendable  or  otherwise.  If  they  do  commence  and  carry 
them  on  from  malicious  motives,  and  without  any  probable  cause 
for  doing  so,  they  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.     If  you  have 
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discovered  that  any  or  all  of  the  witnesses  on  the  part  of  the 
Commonwealth  were  under  the  influence  of  bad  motives  in  giving 
their  testimony,  you  no  doubt  will  feel  yourselves  disposed  to 
make  proper  allowance  for  it« 

The  counsel  who  first  addressed  you  on  behalf  of  the  defend- 
ant admitted  that  the  manner  of  doing  the  act  which  is  charged 
as  a  riot  is  everything,  and  may  make  that  criminal  and 
amount  to  a  riot,  which,  when  done  in  a  diiferent  manner,  may 
be  laudable.  This  is  certainly  so ;  but  then  I  understood  him 
to  contend  that,  although  the  time  and  place  might  aggravate 
the  offence,  they  can  never  make  that  an  indictable  offence 
which  otherwise  would  not  be  so.  To  the  truth  of  this  proposi- 
tion I  cannot  give  my  assent.  I  consider  that  the  place  in  which 
a  thing  is  done  may  be  of  as  much  importance  in  making  the 
act  a  public  offence  or  otherwise,  as  the  manner  of  doing  it. 
*It  is  laid  down  as  law,  and  I  have  no  doubt  it  is  so,  that  ri^ooK 
a  man  may  call  in  his  friends  completely  armed  to  defend 
and  protect  himself  against  a  threatened  assault  in  his  own  house, 
but  if  he  go  abroad  thus  attended  by  two  or  more  with  a  view  to 
defend  himself  against  a  threatened  attack,  unless  indeed  it  should 
be  to  go  to  the  magistrate  to  make  his  compUint,  it  would  be 
considered  a  riot.  The  place,  in  this  case  then,  becomes  of  the 
essence  of  the  crime.  Can  it  be  doubted  for  a  moment  that  if 
three  or  more  agree  to  go  to  church  when  divine  service  is  to  be 
performed,  and  to  laugh  and  talk  during  the  performance  of  the 
same,  and  behave  in  such  a  manner  as  would  be  excusable  in  a 
tavern,  and  in  doing  so,  manifesting  a  determination  to  resist  by 
force  any  effort  that  may  be  made  to  remove  them  or  prevent 
from  doing  so,  that  they  would  not  be  guilty  of  a  riot  ?  I  would 
consider  it  a  most  aggravated  one ;  yet  it  is  only  rendered  so  by 
the  time  and  place.  Doctor  Collins  no  doubt  felt  the  influence 
of  this  distinction,  when  he  came  to  his  door,  as  is  testified,  and 
admonished  those  who  were  assembled  in  his  yard  making  a  noise 
by  loud  talking,  such  as  had  not  been  usual  in  that  place,  that 
they  were  not  in  a  tavern. 

I  also  consider  it  a  great  mistake  to  say  that  you  may  do  in 
Pennsylvania  on  the  first  day  of  the  week,  or  more  commonly 
called  Sunday,  whatever  you  may  do  on  any  other  day  of  the 
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week.  Without  waiting  to  inquire  whether  or  not  God  has,  as 
Mr.  Dupuy,  one  of  the  defendants,  said,  made  all  days  alike,  and 
whether  the  distinction  be  of  divine  appointment  or  not,  it  is 
sufficient  to  know  that  the  legislature  of  PennsjlTania  have 
passed  acts  restraining  and  prohibiting  the  doing  of  certain  acts, 
and  prescribing  a  certain  course  of  conduct  on  that  day.  Ic  is 
forbidden  that  we  should  engage  in,  and  follow  our  usual  occupa- 
tions, unless,  indeed,  it  should  be  that  our  daily  labor  was  that 
of  performing  acts  of  necessity  or  mercy,  which  are  lawful  at  all 
times  and  seasons.  The  policy  of  these  acts,  I  think,  ought  not 
to  be  questioned.  I  presume  it  will  be  admitted,  by  any  intelli- 
gent mind,  that  religion  is  of  the  utmost  importance  to  every 
community.  The  history  of  the  past  furnishes  abundant  evidence 
i^ooff]  ^^  ^^  truth  of  this  proposition.  '*'It  is  the  basis  of  civili- 
zation. Without  it  we  should  be  in  a  state  of  moral  dark- 
ness and  d^radation,  such  as  usually  attend  the  most  barbarous 
and  savage  states.  It  is  to  the  influence  of  it,  that  we  stand 
indebted  for  all  that  social  order  and  happiness  which  prevails 
among  us.  It  is  by  the  force  of  religion  more  than  by  that  of 
our  municipal  regulations,  or  our  boasted  sense  of  honor,  that  we 
are  kept  within  the  line  of  moral  rectitude,  and  constrained  to 
administer  to  the  welfare  and  comfort  of  each  other.  In  short, 
we  owe  to  it  all  that  we  enjoy,  either  of  civil  or  religious  liberty. 
Blessings  which  certainly  cannot  be  too  hi^ly  appreciated,  but 
ought  not,  as  the  defendants  are  said  to  have  done  upon  this 
occasion,  to  be  used  as  a  cloak  to  cover  a  design  to  disturb  the 
public  peace,  and  to  promote  a  sinister  end.  Here,  then,  give 
me  leave  to  say,  that  the  institution  of  the  Sabbath  is,  in  my 
humble .  opinion,  not  only  admirably  adapted  to  promote  and 
establish  religion  among  us,  but  to  secure  and  preserve  our  phy- 
sical as  well  as  moral  health  and  strength. 

That  this  congregation,  or  some  portion  of  it,  was  assembled 
for  the  purpose  of  joining  in  public  worship,  we  may  reasonably 
conclude  was  the  fact ;  and  that  such  a  disturbance  was  created 
and  produced  as  to  break  it  up,  and  preyent  public  worship  from 
taking  place,  seem  to  be  testified  to  by  most  of  the  witnesses  on 
both  sides. 

Cited  in  3  Wbart.  Am.  Crim.  Law  223*7,  2372,  2500,  2544. 
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In  the  Court  of  Q\iarter  Sessions  of  Bucks  County. 
Commonwealth  v.  Lovett. 

May,  1831. 

1.  Eaves-dropping  is  an  indictable  oflfence  in  PennsylTania,  tboagh  if  it 
shonld  appear  that  the  alleged  offence  was  committed  bj  the  husband  of 
the  prosecutrix,  who  was  the  subject  of  it,  or  by  his  authority,  it  would 
seem  that  the  prosecution  does  not  lie. 

2.  Eaves-dropping,  it  seems,  consists  in  privily  listening,  not  in  looking  or 
peeping. 

This  was  an  indictment  for  eaves-dropping.     The  defendant 
was  proved  to  have  watched  at  the  window  of  the  chamber  of 
'^'the  prosecutrix,  a  married  woman,  and  to  have  subse-  r^ooy 
quently,  whether  truly  or  not  was  not  very  plain,  circu- 
lated stories  of  what  he  saw  there,  very  much  to  her  discredit. 

Ross  addressed  the  jury  for  the  prosecution,  and  Morris  for 
the  defence. 

Fox,  P.  J.,  charged  the  jury  substantially  as  follows  : — 
I  consider  this  as  a  serious  kind  of  offence.  Every  man's 
house  is  his  castle,  where  no  man  has  a  right  to  intrude  for  any 
purpose  whatever.  No  vnsxk  has  a  right  to  pry  into  your  secrecy 
in  your  own  house.  There  are  very  few  families  where  even 
the  truth  would  not  be  very  unpleasant  to  be  told  all  over  the 
country.  It  might  perhaps  cause  the  destruction  of  the  family, 
even  if  the  stories  told  were  true.  Suppose,  in  this  case,  they 
are  true.  Suppose  they  are  false,  and  this  man  did  go  to  that 
house  for  the  purpose  of  framing  these  stories.  Why,  you  have 
it  in  evidence,  that  this  family  is  slandered ;  that  the  husband 
and  wife  do  not  live  together.  Therefore,  it  is  important  to  all 
persons,  that  our  families  should  be  sacred  from  the  intrusion  of 
every  person.  Then  this  case  I  suppose  to  be  settled  as  to  the 
law,  and  to  become  a  mere  question  of  fact.  Did  he  go  there 
and  listen  with  the  intent  to  frame  slanderous  tales  ?  &c.  If  a 
man  goes  with  intent  to  effect  a  certain  purpose,  is  it  for  you  to 
determine  whether  he  would  not  use  all  his  senses  to  make  the 
discovery ;  whether  he  would  not  listen  as  well  as  look,  and  if 
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you  are  satisfied  lie  did  not  listen  with  that  intent,  70a  may  con- 
vict him  on  this  indictment. 

Another  question  is  presented  in  this  case,  and  it  is  a  serious 
one.  Some  evidence  has  been  offered  to  show  that  the  owner  of 
the  house,  the  husband,  gave  this  man  authority  to  watch  his 
wife.  If  he  did  so,  as  he  had  a  right  to  do,  the  defendant  should 
be  acquitted.  There  is  no  law  that  can  prevent  a  husband  from 
constituting  a  watch  of  his  wife.  A  husband  may  slander  his 
wife,  yet  she  cannot  maintain  an  action  for  the  slander.  If  the 
wife  is  sland^ed  by  another,  the  husband  may  join  in  the  action 
for  the  slander.  And  there  is  no  way  that  I  know  of  for  her  to 
^eoogl  <>^^^^  redress  at  law  against  her  husband.  And  '*'if  he 
has  given  this  man  authority  to  watch  his  wife,  I  do  not 
know  how  he  can  be  prosecuted.  But  it  is  for  the  defendant  to 
make  out  this  part  of  the  proof  of  authority.  If  he  has  proved 
it,  it  is  good  evidence  for  him ;  if  not,  it  is  not  sufScient  for  his 
defence. 

[In  the  course  of  the  argument  of  counsel  a  manuscript 
opinion  of  Judge  Rush,  in  Commonwealth  v.  Mengelt,  decided 
in  1818,  was  read,  where  it  was  ruled  that  peeping,  or  looking 
privily,  was  not  indictable,  a  man  being  allowed  to  look  wherever 
he  pleased ;  but  that  to  constitute  eaves-dropping,  there  must  be 
a  listening  or  hearkening  of  the  discourse.] 

Vide  State  v,  WillinmSy  2  Tenn.  106 ;  Stftte  t.  PenningtoDi  4  Head  29d. 


In  the  Supreme  Court  of  Penniylvama. 

William  Morgan,  alias  Bill,  v.  J.  Reakim,  Keeper  of 
Arch  Street  Prison. 

1835. 

1.  A  negro,  alleged  to  be  a  fogitire  from  labor  from  another  sta^e,  haTing 
been  committed  bj  a  State  Jodge  to  wait  bis  final  decision,  on  the  claim 
of  the  master,  a  writ  of  htymine  replegiandoj  sued  ont  in  behalf  of  the 
negro,  for  the  purpose  of  trjing  his  freedom,  was  nnder  the  circa mstances 
of  the  case,  quashed. 

2.  Under  the  Act  of  Congress  of  12th  February,  1793,  which  makes  it  the 
duty  of  any  judge  or  magistrate  of  any  county,  city  or  town  corporate, 
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upon  proper  application  made^  and  evidence  produced^  showing  that  a 
partj  before  him  is  a  fugitive  from  labor  in  another  dtate,  « to  gire  a  cer- 
tificate thereof  to  such  claimant,  his  agent,  or  attomej,  which  shall  be 
sufficient  warrant  for  remoring  such  fhgitiye/'  kc.y  the  certificate  of  a 
magistrate  of  competent  authority  is  conclusire  on  the  premises,  and  will 
not  be  reviewed  bjr  an  appellate  court,  either  oollaterallj  or  directly. 

CotTNSEL  for  claimant,  JET.  M.  Phillipn^  Esq. 

For  slave,  David  Paul  Brown^  Esq.,  Charles  Crilpiny  Esq.,  and 
George  Orucfym^  Esq. 

The  plaintiff,  a  mulatto  man,  was  claimed  to  be  the  slave  of  a 
resident  of  Hartford  county,  Maryland,  and  being  arrested  was 
brought  before  Judge  Randall,  of  the  Philadelphia  Common 
Pleas,  in  pursuance  of  the  Act  of  Congress  of  1793,  and  after  a 
thorough  investigation  of  the  claim,  the  court  was  satisfied  from 
the  evidence,  and  was  about  to  pronounce  such  a  decision,  when 
a  request  was  made  that  the  certificate  authorizing  the  removal 
to  the  State  of  Maryland,  should  be  delayed  until  time  and  op- 
portunity might  be  afforded  to  issue  a  writ  of  homine  replegi- 
ando  in  the  Supreme  Court.  The  delay  was  granted,  and  the 
certificate  was  not  issued  till  5  P.  M.  On  *the  discharge  r*o99 
of  the  judge  being  presented,  the  keeper  of  the  prison  re- 
fused to  deliver  the  man,  the  writ  de  homine  replegiando  having 
in  the  meanwhile  been  served  upon  him. 

The  Supreme  Court  (all  the  judges  being  present)  immediately 
ordered  the  writ  to  be  quashed,  it  being  said  by  the  Chief  Justice 
that  the  certificate  of  the  state  judge  was  conclusive  evidence 
of  the  facts  alleged,  and  the  writ  being  in  derogation  of  the 
claimant's  constitutional  rights. 

Vide  3  Am.  Law  Reg.  729  ;  2  Casey  9  ;  4  Am.  Law  Reg.  5. 


In  the  Supreme  Court  of  Pennsylvaniay  at  Nisi  PriuB. 

MiDDLETON  V.  BiCE. 
February  J 1845. 

1.  Though  a  limitation  to  a  widow  so  long  as  she  remains  unmarried,  is  good, 
yet  if  a  legacy  or  bequest  of  personal  property  be  given  to  a  party  for  life, 
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with  a  condition  subsequent  annexed  thereto,  that  if  the  legatee  manieSi 
the  legacj  is  to  go  over ;  it  seems  such  condition  is  bad. 
2.  Where  a  testator  directed  his  executors  to  pay  annually  two  hundred 
dollars  of  the  proceeds  of  his  real  estate  to  his  widow,  for  the  support  of 
herself  and  his  children,  to  be  paid  nonthlj,  vntil  his  youngest  son  should 
arrive  at  the  age  of  twenty-one,  proTided,  howerer,  that  his  wife  remained 
his  widow  that  long,  and  in  case  she  again  married,  the  bequest  to  cease 
from  the  day  of  her  marriage ;  held,  that  the  bequest  over  was  void. 

This  was  a  case  stated  to  try  the  legal  effect  of  the  following 
clause  in  the  last  will  of  Daniel  Bice,  of  Delaware  coanty: 
"  Item,  I  giye  and  bequeath  to  my  loving  wife  Deborah,  all  my 
household  and  kitchen  furniture,  together  with  all  the  grain, 
flour,  meat  and  vegetables,  in  and  about  the  house  at  the  time 
of  my  decease,  absolutely,  and  to  be  at  her  own  disposal ;  and 
I  do  order  and  direct  my  said  executors  to  put  out  my  real 
estate  to  the  shares  as  hereinafter  directed,  and  out  of  the  pro- 
ceeds of  the  same,  yearly  and  every  year,  to  pay  to  my  said 
wife,  for  the  support  of  herself  and  children,  two  hundred 
♦dollars,  and  that  to  be  paid  in  monthly  payments.  And 
^  the  remainder  of  the  said  proceeds  to  be  laid  out  annually 
in  fencing,  lime  and  manure,  if  necessary  for  the  place,  until  my 
son  Daniel  arrives  at  full  age,  provided,  however,  that  my  said 
wife  remains  my  widow  that  long.  And  in  case  she  again 
marries,  the  above  bequest  of  two  hundred  dollars  annually  is  to 
cease  from  the  day  of  her  said  marriage." 

The  case  was  argued  by  Dunlap  and  Meredith  for  the  plain- 
tiffs, and  by  Dillingham  for  the  defendants. 

In  February,  1845,  the  following  opinion  was  delivered  by 
Kennedy,  J.,  since  when  no  farther  proceedings  have  taken 
place,  the  case  being  now  in  process  of  adjustment. 

Per  Curiam. — Contracts  in  restraint  of  marriage  are  re- 
garded as  being  contrary  not  only  to  the  law  and  order  of  our 
nature,  but  likewise  contrary  to  sound  policy,  and  therefore 
ought  to  be  considered  illegal  and  void.  Marriage,  no  doubt, 
may  be  made  the  subject  of  regulation  by  qualified  restrictions 
under  certain  circumstances,  but  under  no  circumstances  what- 
ever ought  a  general  and  entire  restriction  of  it  to  be  counte- 

(8) 


Digitized  by 


Google 


Vol.  VL]  MIDDLETON  r.  ElCfi.  230 

nanced  and  sanotioned  by  law.  Accordinglj^  a  covenant  not 
to  marry  any  person  but  the  covenantee,  under  a  p^alty  of  one 
thousand  pounds,  without  any  consideration  to  support  it,  was 
held  invalid  in  law,  and  that  no  action  would  lie  to  recover 
the^  penalty:  Lowe  v.  Peers,  4  Burr.  2225.  The  judgment 
of  the  King's  Bench  in  this  •case  was  afterwards  affirmed  upon 
writ  of  error  in  the  Exchequer  Chamber.  Lord  Chief  Justice 
Wilmot,  in  delivering  the  opinion  of  the  court,  observed: — 
^^  It  would  be  endless  to  enumerate  the  duties  which  are  the 
objects  of  moral  obligations,  both  in  a  state  of  society  and 
out  of  it ;  gratitude,  charity  and  all  parental  and  filial  duties 
beyond  mere  maintenance.  Friendshipy  beneficence  in  all  its 
branches,  and  many  more  which  might  be  named,  are  duties 
of  perpetual  obligation,  and  I  cannot  name  a  greater  than 
matrimony,  being  one  of  the  first  commands  given  by  God  to 
mankind  after  the  creation,  repeated  again  after  the  deluge, 
and  ever  since  echoed  by  the  voice  of  nature  to  all  mankind. 
For  the  precept  of  multiplication  has  been  always  expounded 
'^by  the  civilized  world  to  mean  multiplication  by  the  me-  r^ogi 
dium  of  matrimony,  and  not  promiscuous  copulation ;  and 
there  cannot  be  a  duty  of  greater  importance  to  society,  because 
it  not  only  strengthens,  preserves  and  perpetuates  it,  but  the 
peace,  order  and  decency  of  society  depend  upon  protecting  and 
encouraging  it."  See  liVilmot's  Opinions  and  Judgments  871. 
He  also  proceeds  further  to  state  that  ^'  the  writers  upon  the  law 
of  nations,  consider  contracts  to  omit  such  duties  as  void ;  nay, 
they  consider  an  oath  to  perform  them  as  not  obligatory :  Grotius, 
2  lib.  ch.  13  sec.  67.  A  covenant  of  this  kind  does  not  only 
hinder  a  greater  moral  and  social  good,  it  does  not  only  interfere 
and  check  that  ^profeotum  in  bono  *  which  we  owe  to  God  and 
our*  country,  but  it  tends  to  evil,  and  to  the  promotion  of  licen- 
tiousness;  it  tends  to  depopulation,  the  greatest  of  all  political 
sins;  it  is  a  contract  ^vergens  ad puhUcam pernioiemy  and  there- 
fore has  a  moral  turpitude  in  it."  And  he  also  shows  that  it  is 
much  worse  than  a  covenant  of  perpetual  chastity,  which  extends 
to  all  unlawful  as  well  as  lawful  intercourse,  because  a  covenant 
in  restraint  of  marriage  only  interdicts  the  innocent  gratification 
of  a  natural  appetite,  and  leaves  the  party  at  full  liberty  to  a 
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criminal  indulgence  of  it.  Therefore  to  entertain  an  action  for 
the  breach  of  such  contracts^  would  be  setting  the  laws  of  God 
and  man  at  variance  with  one  another,  and  would  be  making  the 
common  law  counteract  its  own  favorite  dominant  principle  ^'  Salus 
popuK  mprema  lex.**  In  Baker  v.  White,  2  Yern.  215,  a  bond 
from  a  widow  not  to  marry  again,  was  decreed  to  be  delivered  up, 
though  there  was  a  counter  bond  to  pay  a  sum  of  money  to  her 
executors  if  she  did  not :  Vide  also,  Key  v.  Bradshawe,  Id.  103. 
Conditions  also,  in  restraint  of  marriage  are  odious;  and  are 
therefore  held  to  the  utmost  rigor  and  strictness.  They  are  con- 
trary to  sound  policy.  By  the  Roman  law,  they  are  all  void, 
says  Lord  Mansfield,  in  Long  t^.  Dennis,  4  Burr.  2055.  '^  Con- 
ditions precedent,*'  he  further  observes,  "  must  previously  exist 
(meaning  that  they  must  be  performed,  otherwise  the  gift  cannot 
take  effect).  Therefore  in  these,  there  can  be  no  liberality  except 
in  the  construction  of  the  clauses.  But  in  cases  of  conditions 
*2321  ^^^^^^^^9  ^^  ^^  ^^^^  established  *by  precedents,  that 
where  the  estate  is  not  giv^n  over  they  shall  be  considered 
as  only  in  terrorem:  Fry  v.  Porter,*!  Chan.  Ca.  138 ;  1  Mod.  36, 
300 ;  2  Chan.  Rep.  26;  Pullen  v.  Redy,  2  Atk.  587 ;  Harvey  v. 
Asten,  1  Atk.  375;  Scott  v.  Tyler,  2  Bro.  Ch.  488.  This 
shows  how  odious  such  conditions  are,  for,  in  reason  and  argu- 
ment, the  distinction  between  being  or  not  being  limited  over  is 
very  nice;  and  a  clause  can  carry  little  terror,  which  is  adjudged 
to  be  of  no  effect.  We  must  however  be  careful  not  to  confound 
limitations  with  condition,  for  limitations  may  b^  good  notwith- 
standing they  are  seemingly  in  restraint  of  marriage,  and  were  so 
by  the  civil  as  well  as  the  common  law.  As  for  instance,  where 
the  meaning  of  the  testator  is  not  to  forbid  marriage,  but  to  grant 
the  use  of  the  thing  bequeathed  until  the  legatee  shall  marry : 
Swinburne,  part  4,  ch.  12,  sec.  6 ;  or  where  the  prohibition  of 
marriage  is  not  made  conditional  by  this  word  if,  as  I  make  thee 
my  executor  if  thou  dost  not  marry,  but  by  other  words  or  adverbs 
of  time,  as  when  the  testator  willeth  that  his  daughter  or  wife 
shall  be  executrix  or  have  the  use  of  his  goods,  so  long  as  she 
shall  remain  unmarried.  Agreeably  thereunto  are  the  laws  of 
this  realm  of  England,  wherein  there  is  a  case  that  one  of  the 
kings  of  this  realm  did  grant  to  his  sister  the  manor  of  D.,  so 
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long  as  sbe  should  continiie  unmarried,  and  tbis  was  admitted  to 
be  a  good  limitation  in  tbe  law,  but  not  a  condition :  Swinburne, 
part  4,  cb.  12,  sec.  19.  But  wbere  a  legacy  is  given  on  mar- 
riage, with  consent  merely,  and  tbere  are  no  words  to  vest  tbe 
legacy,  tbe  consent  is  a  condition  precedent,  so  tbat  notbing 
becomes  due  until  marriage,  for  by  tbe  civil  law  as  well  as  by  tbe 
common  law,  if  money  be  given  to  be  paid  at  a  time  or  upon 
an  act  previous  to  tbe  payment,  notbing  becomes  due  or  can  be 
demanded,  till  tbe  time  incurred  or  tbe  act  performed:  Harvey  v. 
Aston,  Comyn  744." 

Altbougb  in  cases  of  conditions  subsequent,  it  seems  to  be 
established,  tbat  wbere  tbere  is  a  bequest  over  upon  non- 
compliance with  a  condition  requiring  consent  to  marriage, 
tbe  executory  bequest  will  take  effect  upon  a  breach  of  the 
condition  by  tbe  primary  legatee,  so  that  it  shall  not  be  con- 
sidered in  terrorem;  yet  I  apprehend,  in  no  case  has  it  been 
♦held,  tbat  if  a  legacy  or  bequest  of  personal  property  be  fmqo 
given  to  a  party  either  absolutely  or  expressly  for  life, 
with  a  condition  subsequent  annexed  thereto,  if  the  legatee  marries, 
the  legacy  or  bequest  shall  be  given  to  a  third  person,  such  shall 
be  good  or  available  to  the  third  person,  because  the  condition 
being  an  absolute  prohibition  of  marriage  upon  any  terms  what- 
ever, must  be  considered  as  wholly  void  and  of  no  effect.  Ac- 
cordingly, Cb.  Baron  Comyns,  in  Harvey  v.  Aston,  Comyns 
729,  in  speaking  of  what  he  seems  to  think  uncontroverted  on 
both  sides,  says,  "  if  a  portion  be  given  on  the  consideration  that 
the  daughter  should  never  marry,  I  think  such  a  condition  should 
be  rejected  as  repugnant  to  the  original  law  of  the  creation  of  man- 
kind." See  also  Godol.  Orpb.  Leg.  part  2,  cb.  17  sec.  6.  And 
of  this  opinion  was  Lord  Chief  Justice  Willes,  when  it  cannot  be 
construed  into  a  limitation :  Willes*  Rep.  94.  Also  in  Salisbury 
V.  Bennet,  Skinner  286,  wbere  it  is  said  by  Rawlinson,  Jus- 
tice, conditions  wholly  to  restrain  marriage  are  odious,  as  tbat 
a  woman  shall  not  marry,  or  shall  not  marry  before  sixty,  and 
therefore,  as  in  the  civil  law,  are  void.  Indeed,  I  am  not  aware 
of  even  a  dictum  to  the  contrary,  by  an  English  judge  or  chan- 
cellor, except  that  of  Lord  Thurlow  in  Scott  v.  Tyler,  2  Bro.  Cb. 
Ca.  488,  where  he  is  reported  to  have  said,  that  a  condition  that 
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a  widow  shall  not  marry  is  not  unlawfuL  He  must,  I  presamc, 
have  taken  this  idea  from  tbe>  civil,  or  rather  the  canon  law, 
which,  it  is  said,  made  conditions  against  marriage  void  as  to  vir- 
gins, hut  allowed  them  as  to  widows,  especially  if  the  legacy  was 
given  by  a  husband  to  his  own  wife :  Godolph.  Orph.  Leg.  part 
Sd,  chap.  17,  sec*  9.  Such  a  distinction  may  have  existed  at 
Borne,  and  have  proceeded  from  a  selfish  pride  or  ungenerous 
prejudice  on  the  part  of  husbands  or  ecclesiastics,  who  were  most 
likely  the  lawgivers  there.  To  the  credit,  however,  of  English 
lawgivers,  I  think  it  may  be  said,  that  it  never  entered  into  their 
minds  to  make  any  distinction  of  this  sort  For  certainly  it  does 
not  appeax  to  be  sustained  by  any  principle  of  nature  or  sound 
policy.  Why  should  a  widow  of  twenty-two  be  restrained  from 
marrying  more  than  if  she  had  never  been  married  ?     This  dic- 


♦ 
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tum  of  Lord  Thurlow  seems  to  be  ''^impugned  by  the  deci- 


sion of  the  Supreme  Court  of  Massachusetts,  in  Parsons  v. 
Winslow,  6  Mass.  178,  and  particularly  by  what  fell  from 
Justice  Sedgwick,  in  delivering  the  opinion  of  the  court,  who 
says,  ^'  The  real  intention  of  the  bequest  was  for  the  life  of  the 
wife,  on  condition  of  being  void  in  the  event  of  her  marrying. 
Had  this  been  a  condition  precedent,  it  would  have  defeated  the 
gift;  but  when  the  condition  is  subsequent,  as  this  is,  and  the 
legacy  is  not  given  over,  it  is  considered  merely  in  terrorenij  and 
the  condition  is  void,  because  it  puts  a  restraint  upon  matrimony, 
which  ought  not  to  be  discouraged."  It  is  true  that  Mr.  Justice 
Story  repeats  the  dictum  of  Lord  Thurlow  in  his  1  Equity  Juris- 
prudence, sect.  285,  without  comment,  but  it  is  manifestly  repug- 
nant to  all  that  he  has  recognised  and  laid  down  as  the  law  in 
that  valuable  work  of  his.  In  sect.  280,  he  says :  "  if  the  con- 
dition is  in  restraint  of  marriage,  then,  indeed,  as  a  condition 
against  public  policy,  and  the  due  economy  and  morality  of  do- 
mestic life,  it  will  be  held  utterly  void.  And  so  if  the  condition 
is  not  in  restraint  of  marriage  generally,  but  still  the  prohibition 
is  of  so  rigid  a  nature,  or  so  tied  up  to  peculiar  circumstances, 
that  the  party  upon  whom  it  is  to  operate  is  unreasonably  re- 
strained in  the  choice  of  marriage,  it  will  fall  under  the  like  con- 
sideration. Thus,  where  a  legacy  was  given  to  a  daughter,  on 
condition  that  she  should  not  marry  without  consent,  or  should 
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not  marry  a  man  who  was  not  seised  of  an  estate  in  fee  simple  of 
the  clear  yearly  value  of  500/.,  it  was  held  to  be  a  void  condition^ 
as  leading  to  the  probable  prohibition  of  marriage:  Kelly  v. 
Monck,  S  Ridgw.  Parliam.  Cases  205,  244, 247,  261."  I  cannot 
refer  to  any  case,  embracing  a  devise  of  real  estate  upon  a  condi- 
tion subseqveftt  in  restraint  of  marriage  generally,  in  whidi  the 
condition  has  been  adjudged  to  be  void>  but  such  woald  seem  to 
be,  I  think  I  may  say,  the  universal  epinion  entertained  by  judi- 
cial men  on  this  point.  In  Perrin  tr.  Lyon,  9  East  170,  which  was 
a  devise  of  real  estate,  subject  to  a  condition  of  a  partial  restraint 
of  marriage,  it  may  be  fkirly  inferred,  if  the  restriction  had  been 
general,  that  Lord  EUenborough  would  have  held  the  condition 
void.  Accordingly  Mr.  Jarman,  in  his  edition  of  Powell  on  Devises, 
*2  vol.  291,  observes ;  that  "  even  in  regard  to  real  estate 
it  seems  to  be  generally  admitted,  though  the  point  rests  ^ 
rather  on  principle  than  decision,  that  unqualified  restrictions 
on  marriage  are  void  on  grounds  of  public  policy."  In  the  case 
under  consideration  the  testator  has  directed  his  executors  to 
pay  annually  two  hundred  dollars  of  the  proceeds  of  his  real 
estate  to  his  widow  for  the  support  ol  herself  and  her  children, 
to  be  paid  monthly,  until  his  son  Daniel  shall  attain  the  age 
of  twenty-one  years ;  provided,  however,  that  his  wife  remains 
his  widow  that  long,  and  in  case  she  marries  again,  the  bequest 
of  two  hundred  dollars  annually  is  to  cease  from  the  day  of  her 
marriage.  Had  the  testator  directed  the  two  hundred  dollars 
annually  to  be  paid  to  his  wife  as  long  as  she  remained  a  widow, 
such  limitation,  according  to  the  authorities  referred  to  above, 
would  have  been  good,  and  her  subsequent  marriage  would  have 
terminated  her  right  to  receive  any  longer  the  annuity.  But 
this  is  not  the  form  of  the  gift ;  it  is  given  to  her,  not  during  her 
widowhood,  but  expressly  until  the  testator's  son  Daniel  shall 
arrive  at  full  age,  provided,  however,  that  his  said  wife  remains 
his  widow  that  long,  and  in  case  she  again  marries,  the  above 
bequest  of  two  hundred  dollars  annually,  is  to  cease  from  the 
day  of  her  said  marriage.  Thus  the  restriction  upon  the  wife's 
marriage  generally,  is  superadded  as  a  condition  subsequent  to 
the  previous  limitation,  that  the  annuity  should  be  continued  to 
be  paid  to  her  by  the  testator's  executors  until  his  son  Daniel 
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should  arrive  at  full  age.  It  being  then  both  in  form  and  sub- 
stance a  condition  subsequent  and  not  a  limitation  of  the  devise, 
it  must  be  considered  as  void  according  to  the  principles  set  forth 
in  the  premises  as  being  contrary  to  the  first  law  of  our  nature, 
and  to  an  institution  pre-eminently  calculated  to  promote  the 
very  best  interests  as  well  as  the  true  happiness  of  mankind  in 
the  very  highest  possible  degree.  The  plaintiffs  are  therefore 
still  entitled  to  demand  and  receive  the  annuity  of  two  hundred 
dollars,  monthly,  until  Daniel  the  eldest  son  of  the  testator  shall 
arrive  at  full  age,  if  he  should  live  so  long,  and  judgment  is 
directed  to  be  entered  for  the  amount  of  principal  and  interest 
due  and  in  arrear  according  to  the  case  stated. 

Vide  Hoopes  v.  Dundas,  10  Barr  77 ;  Commonwealth  v.  Staafifer,  Id.  350 ; 
Cowell  V,  Lorett,  11  Casey  100. 


*236]  *ik  the  Court  of  Quarter  Semons  of  Lebanon  County. 

GOMMOSrWEALTH  V.  JOEL  BrUCE. 

A  man  haying  illicit  interooarse  with  his  davghter,  is  guilty  of  incestuous 
fornication  under  the  2d  section  of  the  Act  of  1705. 

This  was  an  indictment  under  the  2d  section  of  the  Act  of 
1705,  which  provides,  "If  any  person  shall  be  convicted  of 
incestuous  fornication,  he  or  she  so  convicted  shall  suffer  such 
punishment,"  &c.  It  was  shown  that  the  prisoner  had  been 
♦2371  *S^^*y  ^^  illicit  intercourse  with  a  young  woman,  whom 
he  had  always  recognised  as  his  daughter,  and  with  whose 
mother  he  had  lived  in  reputed  wedlock. 

KiUinger  and  Bibighaus  for  the  defence. 

Weidmanj  deputy  Attorney-General,  for  the  Commonwealth. 

Eldrbd,  p.  J.,  charged  the  jury  that,  under  all  the  circum- 
stances of  the  case,  if  they  believed  the  evidence  for  the  prosecu* 
tion,  the  offence  as  described  in  the  indictment  was  sustained. 
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In  the  Court  of  Common  Pleas  for  Clinton  Co%mty. 

David  Mabk,  Guardian  of  Adam  Bsaslsy,  infant  Son  of 
Susan  Fravbl,  Decbasbd,  v.  The  County  of  Clinton. 

Where  an  associate  judge  of  a  Coart  of  Common  Pleas  discharged  a  partj 
nnder  the  Insolrent  Law,  six  days  after  a  conTiction  for  fornication  and 
bastardj,  it  was  held  that  this  was  not  such  a  discharge  as  would  make 
the  countj,  under  the  Act  of  28th  March,  1814,  liable  for  the  costs  of 
prosecution. 

The  question  raised  by  the  case  stated  was,  whether  the 
county  was  liable  for  the  costs  of  prosecution  on  an  indictment 
against  Michael  Beasley,  for  fornication  and  bastardy,  in  the 
Quarter  Sessions  of  Clinton  county.  Beasley  had  been  con» 
yicted  and  sentenced,  among  other  things,  ^'  to  pay  the  costs  of 
prosecution,  and  to  stand  committed  until  the  sent^ce  be  com- 
plied with."  Six  days  after  the  sentence,  an  associate  judge 
took  his  bond  with  surety  for  his  appearance  to  take  the  benefit 
of  the  insolvent  laws,  and  directed  him  to  be  discharged,  and  he 
was  accordingly  discharged  from  custody. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  P.  J.— The  13th  section  of  the  Act  of  28th 
March,  1814,  entitled  ^^An  Act  establishing  a  fee  bill,"  pro- 
viding that  "  in  case  of  a  conviction  in  any  Court  of  Oyer  or 
Terminer,  Quarter  *Se8sions  or  Mayor's  Court,  all  costs 
shall  be  paid  by  the  party  convicted;  but  where  such  ■- 
party  shall  have  been  discharged  according  to  law,  without  pay- 
ment of  costs,  the  same  shall  be  paid  by  the  county."  Michael 
Beasley  was  convicted  in  the  Quarter  Sessions  of  fornication  and 
bastardy,  and  was  sentenced  on  the  17th  of  September,  1842, 
to  pay  the  costs  of  prosecution,  and  was  committed  to  jail.  Six 
days  thereafter,  an  associate  judge  of  this  court  approved  the 
surety  offered  by  Beasley  in  an  insolvent  bond,  and  directed  him 
to  be  discharged.  Under  the  above  section  of  the  fee  bill,  the 
only  question  it,  was  this  a  ^^  discharge  according  to  law  ?"  This 
court  decided  that  it  was  not,  when  suit  was  brought  on  the  bond 
against  the  surety,  and  we  must  say  the  same  in  respect  to  the 
present  question  of  costs.    It  was  not  a  discharge  according  to 
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law,  first,  because  the  judge  had  no  power  at  his  chambers  to 
order  a  discharge.  The  4th  section  of  the  Act  of  16th  June, 
1836,  relating  to  insolveBt  debtors,  gires  authority  to  any  judge 
of  the  Court  of  Common  Pleas,  or  to  the  prothonotary,  to  make 
an  order  for  the  discharge  of  a  debtor,  on  his  giving  bond  with 
surety,  conformably  to  the  act ;  but  the  47th  section  of  the  same 
act  reserves  to  the  Court  of  Common  Pleas  the  power  to  dis- 
chai^e  convicted  criminals.  An  associate  j«dge  cannot  hold  a 
Court  of  Common  Pleas ;  neither  in  the  court  house  nor  at  his 
chambers  can  he  exercise  the  functions  peculiar  to  that  court* 
The  proceedings  in  Beasley's  Case,  therefore,  were  coram  non 
judice.  The  judge  had  no  jurisdiction  of  the  subject-matter,  and 
his  act  was  simply  void* 

But,  in  the  next  place,  the  discharge  was  not  according  to 
law,  because  the  section  last  referred  to,  which  gives  authority 
in  the  premises  to  the  Court  of  Common  Pleas,  and  not  to  an 
associate  judge,  provides  that  a  party  convicted  of  fornication 
and  bastardy,  and  sentenced,  **  shall  not  be  entitled  to  make 
such  application  until  after  he  shall  have  been  in  actual  con- 
finement, in  pursuance  of  such  sentence,  for  a  period  of  not  less 
than  three  months."  By  means  of  a  fraud  upon  the  judge, 
Beasley  was  discharged  after  six  days'  confinement  under  his 
sentence.  What  was  it  but  an  escape?  And  what  prevents 
the  arrest  of  Beasley,  and  the  confinement  of  him  for  the 
^  *statutory  period  ?    It  is  not  necessary  to  discuss  theso 

-■  questions  now,  but  it  is  quite  clear  that  his  discharge  was 
not  only  "not  according  to  law,"  but,  through  the  error  into 
which  the  judge  was  betrayed,  was  in  direct  violation  of  a  posi<- 
tive  statute.  The  county  therefore  is  not  liable.  The  liability 
of  counties  for  costs,  is,  in  all  cases,  according  to  strict  statutory 
provision,  and  in  this  case  is  not  within  the  statute. 

Judgment  for  the  defendant. 
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In  the  Supreme  Court  of  Pennsylvania. 
Commonwealth  v.  John  Haines,  Jr. 

July,  1824,  No.  52. 

The  erection  and  exhibition  of  a  stuffed  Paddy,  constructed  and  exposed  in 
such  a  way  as  to  be  calculated  to  produce  a  riot  and  disturbance,  is  a  mis- 
demeanor at  common  law ;  though  if  it  should  appear  in  evidence  that 
the  figure  thus  exposed,  was  not  a  Paddy,  but  a  Shelah,  the  two  effigies 
appearing  to  be  of  an  opposite  character,  and  the  indictment  averring  it  to 
be  a  Paddy,  the  variance  is  fatal. 

This  was  a  case  removed  by  certiorari  to  the  Supreme  Court 
from  the  Mayor's  Court  of  Philadelphia,  and  tried  before  Gib- 
son, J.,  at  Nisi  Prius,  in  September,  1824. 
•  The  first  count  of  the  indictment  charged  that  the  defendant, 
devising  and  intending  to  raise  and  create  riots,  &c„  with  the 
usual  averments,  "  unlawfully,  wickedly  and  maliciously,  incited, 
encouraged  and  endeavored  to  provoke  and  instigate  divers  good 
citizens  of  the  Commonwealth,  whose  names  are  to  said  inquest 
unknown,*'  &c.,  "  to  assemble  and  gather  together  to  disturb  the 
peace  of  the  Commonwealth,  and  to  injure  and  annoy  said  citi- 
zens, &c.,  and  that  for  that  purpose,  he,  the  said  defendant,  then 
and  there  erecting  and  fixing,  a  certain  figure,  resembling  a 
man,  commonly  called  a  Paddy,  as  and  for  the  eflSgy  of  St. 
Patrick,  and  by  these  means,  &c.,  did  collect  together  a  large 
number  of  citizens,  who  behaved  riotously  for  a  long  space  of 
time,"  &c.  The  remaining  counts  were  for  attempts  to  produce 
riot  generally,  without  specifying  the  means.  It  appeared  from 
the  evidence,  that  some  time  between  dusk  and  11  o'clock,  on 
the  16th  of  March,  1824,  a  stufied  *Paddy,  with  the  r*240 
accompaniement  of  a  rum  bottle  and  a  string  of  potatoes, 
was  suspended  to  a  tree  near  the  junction  of  Second  street  and 
Germantown  road,  in  the  district  of  Kensington,  a  neighborhood 
inhabited  principally  by  emigrants  from  Ireland.  The  figure  re- 
mained in  this  position  until  the  next  morning,  when  it  was  re- 
moved to  prevent  a  disturbance,  which  seemed  likely  to  ensue. 
The  defendant,  an  inn-keeper  residing  in  that  district,  was  proved 
by  several  witnesses  to  have  been  in  his  house  during  the  whole 
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of  the  evening  on  which  the  Paddy  was  erected ;  and  a  great 
deal  of  conflicting  evidence  was  produced,  which  made  his  agency 
in  the  affair  very  questionable.  The  averment  in  the  indictment 
that  the  figure  was  intended  as  an  effigy  of  St.  Patrick,  and  was 
meant  and  well  calculated  to  excite  the  angry  feelings  of  the 
immediate  population,  was  fully  supported.  It  was  proved  also 
beyond  contest,  that  the  defendant  was  concerned  in  the  exhibi- 
tion on  the  18th  of  March,  of  a  female  figure,  commonly  called 
a  Shelah,  but  with  several  features,  besides  that  of  sex,  distin- 
guishing it  from  a  Paddy.  Some  evidence  was  offered  to  show, 
also,  that  while  the  exhibition  of  a  Paddy  was  resented  as  an  in- 
sult upon  the  Catholic  portion  of  the  Irish,  a  Shelah  was  often 
displayed  as  a  retaliatory  emblem,  and  may  have  been  so  meant 
in  the  present  case.  A  tumult  ensued,  the  insult  being  spirit- 
edly resented,  and  the  neighborhood  was  thrown  into  confusion 
thereby  for  several  succeeding  weeks.  The  defendant,  it  was 
conceded,  was  clearly  connected  with  the  Shelah,  though  his  in- 
strumentality in  the  Paddy  was  controverted. 

The  jury  having  been  addressed  by  BandaU  and  Kittera  for 
the  prosecution,  and  Biddle  and  D.  P.  Brown  for  the  defence, 
were  charged  substantially  as  follows,  by 

Gibson,  J. — The  offence  specified  in  the  first  count,  is  clearly 
indictable  at  common  law.  No  man  has  a  right  to  trifle 
with  the  feelings  of  any  large  class  of  men,  so  as  to  provoke 
them  to  a  breach  of  the  peace.  If  it  is  done  by  libel,  no  one 
doubts  it  is  a  misdemeanor ;  if  it  is  done  by  effigy  is  it  less 
*2411  *^^  ^  Suppose  the  defendant  had  published  a  picture  of  the 
same  character,  and  with  the  same  tendency  as  the  figure 
which  is  the  subject  of  the  present  offence,  would  it  not  be  held 
a  libel?  The  gist  of  the  offence,  is  its  tendency  to  provoke  a 
breach  of  the  peace.  It  may  be  indiscreet  in  the  Irish  residents 
of  the  district  to  take  notice  of  acts  of  the  kind ;  but  it  is  worse 
than  indiscreet  in  others  to  provoke  them  to  do  so.  The  facts 
are  with  you  exclusively ;  if  you  believe  the  allegation  of  the  in- 
dictment to  be  supported  by  the  evidence,  you  will  be  bound  to 
convict. 
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The  jnrj,  after  an  absence  of  some  hours,  came  into  court 
with  the  inquiry  whether  the  allegation  in  the  indictment  that 
a  Paddy  had  been  exhibited,  was  supported  by  evidence  of  the 
exhibition  of  a  Shelah.  The  Court  answered  in  effect,  that,  if 
the  characteristics  and  olgect  of  the  Shelah  were  different  from 
those  of  the  Paddy,  the  variance  was  fatal ;  but  that  the  question 
of  the  identity  or  dissimilarity  of  the  two  was  for  the  jury. 

A  verdict  of  acquittal  was  subsequently  rendered. 

NoTB. — This  case  is  a  strong  illustration  of  the  distinction  which  exists 
between  a  variance  in  matter  of  substance,  and  a  variance  in  matter  of 
form.  In  an  indictment  for  murder,  it  has  alwajs  been  held  that  an  aver- 
ment that  the  deadlj  wound  was  inflicted  bj  a  sword,  is  supported  bj  evi- 
dence that  it  was  inflicted  hj  a  knife ;  though  it  is  otherwise  if  the  Instrument 
be  of  a  different  nature,  e.  g.  a  pistol :  R.  v,  Macknallj,  9  Co.  67  a.  So  an  in- 
dictment for  an  attempt  to  produce  abortion  bj  administering  one  kind  of 
potion,  is  supported  hj  evidence  of  an  attempt  to  produce  it  bj  administering 
another  kind  of  potion.  Where  the  defendant  is  charged  with  the  commission 
of  a  given  result,  and  the  means  bj  which  that  result  was  committed  are 
specified  one  way  in  the  indictment,  and  proved  another  way  on  trial,  it  is  no 
variance,  if  the  means  as  proved  are  of  the  same  kind  as  those  laid,  but 
differ  only  in  degree.  Where,  however,  they  are  of  an  opposite  nature,  as 
where  evidence  that  a  gun  was  discharged,  is  offered  to  support  the  allegation 
that  a  blow  was  given  with  a  stone,  the  variance  is  fatal.  The  case  in  the  text 
goes  on  this  principle.  If  the  Shelah  was  a  device  of  the  same  nature  as  the 
Paddy,  there  was  no  variance ;  if  she  was  employed  with  a  different  object, 
the  indictment  could  not  be  supported.  It  is  a  curious  fact,  that  in  one  of  the 
earliest  riot  cases  on  record,  the  overt  act  was  the  same  as  in  the  present 
instance.  In  1*740,  London  was  thrown  into  an  uproar,  on  St.  Patrick's  day, 
by  a  collision  between  two  rival  processions,  one  bearing  a  Paddy,  and  the 
other  a  Shelah;  the  result  of  which  was  that  Newgate  was  temporarily 
crowded.  We  feel  bound  to  state,  however,  that  correct  as  is  the  distinction 
taken  in  the  text,  in  point  of  law,  the  precedent  which  we  have  just  cited,  is 
the  only  one  that  sustains  it  in  point  of  fact.  Indeed  Shelahs  and  Paddies 
have  usually  been  considered  as  devices  rather  of  a  similar  than  of  an  an- 
tagonistic character. 

See  this  case  cited  in  1  Wharton's  American  Criminal  Law  593,  6th  ed. 
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♦2721   *^^  ^^^  Court  of  Oyer  and  Terminer^  ^<?.,  Philadelphia^ 
lefore  the  Court  in  Banc. 

Commonwealth  v.  Erastus  Poulson. 

1.  A  false  allegation  of  property,  of  such  nature  as  to  be  calculated  to  impose 
upon  the  party  whom  it  is  designed  to  defraud,  is  a  false  pretence  under 
the  statute,  and  is  punishable  as  such,  though  in  its  character  it  amounts 
to  little  more  than  a  naked  lie. 

2.  Where  defendant  falsely  represented  that  he  had  a  capital  of  two  thousand 
dollars,  and  by  that  means  obtained  the  property  of  the  prosecutor ;  held, 
that  the  case  was  within  the  statute. 

This  was  a  habeas  corpus  heard  in  January  term,  1847,  in 
which  the  opinion  of  the  court,  which  contains  the  principal  facts 
involved  in  the  testimony,  was  delivered  by 

Parsons,  J, — The  defendant  is  charged  with  having  obtained 
goods  under  false  pretences,  in  violation  of  the  2l8t  section  of  the 
Act  of  the  12th  July,  1842,  entitled  "An  Act  to  abolish  im- 
prisonment for  debt." 

When  this  section  of  the  law  first  came  before  our  court  for 
construction,  it  was  decided,  "  that  the  false  pretences  in  the 
contemplation  of  the  statute,  are  such  as  assert  the  existence  of 
some  fact,  calculated  to  impose  upon  a  man  of  common  and 
ordinary  caution,  which  Cetlse  pretence  creates  the  credit  given 
to  the  accused:"  Commonwealth  v.  Hutchinson,  2  Law  Jour. 
241.  This  case  was  followed  by  that  of  The  Conamonwealth  v. 
Hickey,  8  Law  Jour.  89,  where  the  above  principle  was  reiter- 
ated ;  and  in  the  case  of  The  Commonwealth  v.  McCrossin,  3  Law 
Jour.  219,  in  a  charge  to  the  jury,  the  meaning  of  the  term 
"false  pretences"  was  fully  explained.  In  it,  we  ruled  that  it 
is  not  every  false  promise  or  statement  made  by  a  man  with  the 
view  of  fraudulently  obtaining  the  property  of  another,  which 
necessarily  makes  the  act  a  false  pretence  within  the  meaning  of 
this  section  of  the  law.  This  construction  of  our  Act  of  Assem- 
bly was  made  in  accordance  with  the  decisions  of  the  English 
courts  on  statutes  similar  to  our  own.  The  understanding  of  the 
term  "  false  pretence,"  seemed  to  have  *acquired  a  tech- 
•J  nical  meaning  by  repeated  adjudications  not  only  as  to 
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the  common  law  definition,  but  the  use  of  the  words  when  intro- 
duced into  Acts  of  Parliament,  and  the  common  opinion  was 
this,  that  the  fraud,  to  constitute  an  indictable  offence,  must  be 
such  an  artful  device,  as  will  impose  upon  a  man  of  ordinary 
caution :  3  Term  Rep.  98. 

This  would  seem  to  be  the  ground  adopted  by  the  English 
judges,  for  in  various  other  cases  it  was  expressly  ruled  that  a 
mere  naked  lie  would  not  make  the  party  uttering  it  liable  to  an 
indictment.  And  such  seems  to  have  been  the  case  of  Rex  v. 
Reed,  7  G.  &  P.  848,  where  a  motion  was  made  in  arrest  of 
judgment  on  the  ground  that  all  the  fiilse  pretences  mentioned 
in  the  indictment  were  no  more  than  mere  false  affirmations,  and 
the  court  held  the  conviction  wrong.  So  likewise,  in  the  case 
of  Regina  v.  Tully,  9  C.  &  P.  227,  where  the  indictment  charged 
that  he  the  said  Tully  did  falsely  pretend  to  one  J.  L.  that  he, 
Tully,  was  sent  by  W.  P.  for  an  order  to  go  to  Bracey's,  a  shoe 
factor,  for  a  pair  of  shoes,  by  means  of  which  false  pretence  he, 
the  said  Tully,  did  unlawfully  obtain  from  Bracey  a  pair  of 
shoes,  with  intent  to  cheat  and  defraud  the  said  J.  L.  of  the 
price  and  value  of  the  shoes,  &c.  It  was  ruled  by  Gumey,  B., 
that  the  indictment  did  not  charge  an  offence  against  the  statutes 
of  7  &  8  Geo.  4,  c.  29,  s.  53. 

In  the  case  of  Regina  v.  Henderson,  1  C.  &  M.  328,  decided 
in  1841,  there  are  some  remarks  made  which  would  give  a  more 
extended  construction  to  the  law,  yet  none  of  the  previous  deci- 
sions are  overruled.  In  the  case  of  The  Queen  v.  Wickham,  10 
Ad.  &  E.  34,  determined  in  1839,  the  question  as  to  what  false 
pretence  was  an  offence  within  the  statute,  was  much  discussed 
by  counsel,  and  a  number  of  remarks  made  by  the  judges  during 
the  argument,  which  would  seem  to  indicate  that  a  different  view 
was  then  taken  of  the  law  from  what  was  ruled  in  some  of  the 
previous  cases ;  yet  Lord  Denman  in  his  opinion  remarks,  "  We 
do  not  mean  to  throw  any  doubt  on  the  late  decisions,  and  there 
is  much  of  the  argument  for  the  defendant  below  in  which  we  do 
not  concur."  The  case  was  determined  upon  the  insufficiency 
of  an  averment  in  the  indictment. 

♦I  have  not  been  able  to  find  any  case  decided  in  Eng- 
land which  established  any  different  rule  of  construction  '• 
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of  the  statutes  of  7  &  8  Geo.  4,  than  what  is  indicated  in  the 
cases  referred  to  until  the  case  of  Regina  v.  Hamilton,  decided 
on  the  6th  of  June  last  by  the  Court  of  Queen's  Bench,  and 
reported  in  the  London  Jurist  of  December  last;  where  this 
court  have  reversed  the  construction  beyond  any  previous  re- 
ported case,  and  also  disavow  the  decision,  in  the  case  of  Rex  v. 
Reed,  as  settling  the  law. 

The  case  of  Regina  v.  Hamilton  was  this.  The  defendant, 
intending  to  cheat  and  defraud  one  James  Wood,  falsely  pre- 
tended that  he  the  said  Hamilton  then  was  a  captain  in  Her 
Majesty's  5th  regiment  of  Dragoon  Guards ;  by  means  of  which 
false  pretence  he  obtained  an  order  for  the  payment  of  500Z., 
with  intent  to  cheat  and  defraud  said  Wood  out  of  said  sum. 
On  the  trial  the  prisoner  was  convicted.  After  that,  he  brought 
his  writ  of  error,  and  one  of  the  errors  assigned  was,  that  the 
pretence  set  forth  in  the  indictment  was  not  a  pretence  sufficient 
in  law  to  support  the  charge.  But  on  fiill  argument  the  judg- 
ment was  affirmed.  Lord  Denman  observes :  ^'  Here  the  means 
employed  by  the  defendant  are,  the  statement  that  he  was  a 
captain  in  Her  Majesty's  Dragoon  Guards.  We  do  not  perhaps 
see  how  such  a  statement  could  directly  be  the  means  of  pro- 
curing from  the  prosecutor  an  order  for  500Z.,  but  we  can  con- 
ceive it  might  do  so,  and  the  fact  is  established  by  the  verdict." 
I  think,  therefore,  that  the  principle  to  be  deduced  from  all  the 
late  decisions  of  the  courts  in  England  and  their  best  writers 
upon  the  subject,  is  this:  Any  pretence  sufficient  to  impose 
upon  the  individual  to  whom  it  is  made,  and  thereby  induce  him 
to  part  with  his  property,  is  an  offence  within  the  statute ;  if  the 
statement  was  made,  or  pretence  used,  with  the  intent  to  cheat 
and  defraud ;  and  the  false  pretence  creates  the  credit  given  to 
the  vendee ;  unless,  perhaps,  it  is  so  absurd  that  it  is  manifest 
the  vendor  could  not  have  been  imposed  upon. 

It  also  necessarily  follows,  from  the  remarks  of  the  judges, 
that  no  general  rule  can  be  laid  down  which  will  or  can  govern 
every  case.  Much  must  depend  upon  the  character  of  the 
pretence  used,  and  the  evil  intent  or  design  to  be  accomplished 
♦27*^1  *^y  *^®  ^*^^  statement,  and  the  credence  given  to  it  by 
the  individual  who  parts  with  his  property,  and  the  motives 
(22) 


Digitized  by 


Google 


Vol.  VI.]         COMMONWEALTH  v.  POULSON.  275 

operating  upon  the  minds  of  the  parties  to  the  contract.  Such 
questions  of  course  must  be  submitted  to  the  intelligence  of  a 
jury.  I  do  not  think  we  ought  to  infer  from  the  authorities  that 
every  false  statement  is  of  course  such  a  fraud  or  cheat  as  brings 
the  case  within  the  statute.  Much  must  depend  upon  the  nature 
of  the  pretence,  and  the  circumstances  under  which  it  is  made. 

The  question  now  arises  whether  we  shall  extend  the  construc- 
tion given  to  the  Act  of  Assembly,  and  adopt  the  rule  recently 
laid  down  by  the  courts  in  England  as  the  sound  exposition  of 
an  Act  of  Parliament  which  is  certainly  not  more  comprehensive 
than  our  statute  on  the  same  subject.  In  my  opinion,  we  ought 
in  this  instance  to  follow  the  decisions  of  the  English  courts,  so 
far  as  they  are  applicable  to  the  cases  which  come  before  us. 
When  we  first  put  a  construction  upon  the  law,  we  adopted  the 
adjudication  of  those  tribunals  on  this  point  as  our  guide,  and 
gave  the  Act  of  1842  a  construction  as  extended  as  that  given  to 
the  statute  of  George  the  Fourth.  A  review  of  their  former 
decisions  by  the  Court  of  Queen's  Bench  seems  to  justify  a  more 
comprehensive  exposition  of  the  law  to  meet  the  exigencies  of 
society,  and  for  a  better  protection  of  the  community  against 
fraud  and  deception.  The  language  of  our  law  is  perhaps  more  com- 
prehensive in  its  phraseology,  and  designed  for  the  same  object; 
and  the  necessity  of  protecting  the  people  in  this  state  from  cheats 
by  false  pretences,  is  perhaps  as  great  as  in  any  other  country. 
Such  being  the  case,  it  seems  to  me  the  law  laid  down  in  England 
will  be  a  safe  and  proper  rule  of  action  to  be  adopted  here,  when 
cases  can  be  brought  within  it.  And  I  think  we  are  fully  justi- 
fied in  this  conclusion  by  the  remarks  of  the  Chief  Justice  of  this 
state,  in  the  case  of  The  Commonwealth  v.  Burdick,  2  Barr  163^ 
when  he  observes:  ^'But  I  think  it,  at  least,  doubtful  whether  a 
naked  lie,  by  which  credit  has  been  gained,  would  not,  in  every 
case,  be  deemed  within  our  statute,  which  declares  it  a  cheat  to 
obtain  money  or  goods  by  any  false  pretence  whatsoever.  Its 
terms  are  certainly  more  emphatic  than  those  of  *either  r«276 
of  the  English  statutes."  Now  although  I  do  not  under- 
stand the  Supreme  Court  to  decide  that  a  mere  naked  lie,  which 
enables  a  man  to  obtain  a  credit  would  in  all  instances  subject 
the  party  to  an  indictment,  yet  when  this  decision  was  made  it  is 
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manifest  the  views  of  that  court  were  as  extended  as  those  of  the 
courts  of  Great  Britain  are  now ;  and  we  have  a  right  to  infer 
they  would  give  quite  as  liberal  a  construction  of  our  law,  as  has 
been  given  to  the  English  statutes.  Let  us  then  apply  the  rule 
to  the  facts  of  the  case  now  before  us. 

It  appears  that  Poulson,  the  defendant,  and  one  Robbins,  were 
partners  in  a  retail  business  in  this  city.  In  September  they 
dissolved,  and  on  an  examination  of  their  affairs  they  were  insol- 
vent, and  unable  to  pay  but  sixty  cents  on  the  dollar.  Poulson  then 
took  the  store  and  started  business  by  himself.  After  having 
commenced  trade  he  went  to  the  prosecutors  and  desired  to  pur- 
chase some  goods  on  credit,  saying  that  the  partnership  was  dis- 
solved ;  that  when  engaged  with  his  partner  the  firm  had  made 
money,  and  that  he  began  business  by  himself  on  a  capital  of 
two  thousand  dollars  which  he  had  put  in  the  store,  and  that  he 
was  doing  a  good  business.  On  the  faith  of  this  statement,  that 
he  had  a  clear  capital  of  two  thousand  dollars,  with  the  other 
facts,  the  prosecutors  swear  that  they  entrusted  him  to  the 
amount  of  three  or  four  hundred  dollars. 

If  this  statement  is  false,  and  was  made  with  an  intention  to 
cheat  and  defraud  the  prosecutors,  and  the  credit  was  given 
thereon,  it  is  an  offence  within  the  meaning  of  the  21st  section  of 
the  Act  of  1842. 

This  case  is  a  much  stronger  one  than  that  which  has  been 
cited,  so  recently  decided  in  England,  and  would  be  clearly 
embraced  within  what  is  laid  down  as  the  rule  by  the  Chief 
Justice  in  the  case  of  The  Commonwealth  v.  Burdick,  above  re- 
ferred to.  For  he  there  observes,  *'  It  is  certain  that  a  fraudu- 
lent misrepresentation  of  the  party's  means  and  resources  is 
within  the  English  statute,  and  a  portion  within  our  own." 
True  it  is,  the  court  do  not  say  what  should  be  the  character 
of  those  misrepresentations  which  induce  the  credit,  in  regard 
to  their  probabilities  of  imposition  upon  the  vendor ;  these  are 
♦facts  of  which  the  jury  must  judge ;  but  I  think  it  is  fair 
-■  to  infer  that  the  principles  which  seem  to  have  governed 
the  English  courts  would  be  adopted  by  the  court  of  last  resort 
in  Pennsylvania. 

Conceiving  the  principles  above  stated  to  be  the  law,  I  feel 
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bound  to  apply  them  in  the  present  case,  although  this  court 
have  heretofore  acted  upon  a  much  more  humane  construction  of 
the  statute  under  consideration. 

The  defendant  must,  therefore,  be  remanded,  or  find  bail  for 
his  appearance  to  answer  the  charge. 

NoTB. — In  order  more  faUj  to  illustrate  the  application  of  the  case  of  Re- 
gina  V,  Hamilton,  relied  upon  bj  the  learned  judge  in  his  opinion,  to  indict- 
ments under  the  Act  of  1842,  we  subjoin  the  correspondent  sections  of  our 
act,  and  that  oflkS  Geo.  lY.,  c.  29.  The  2l8t  section  of  the  Act  of  1842  is 
as  follows : 

«  Every  person  who,  with  intent  to  cheat  or  defraud  another,  shall  de- 
signedly, by  color  of  any  false  token  or  writing,  or  by  any  false  pretence 
whatsoeyer,  obtain  from  any  person  any  money,  personal  property  or  other 
valuable  things,  upon  conviction  thereof,  shall  be  imprisoned  in  the  peniten- 
tiary or  in  the  county  jail,  at  the  discretion  of  the  court  before  whom  he  shall 
be  tried,  not  exceeding  one  year,  or  by  fine  not  exceeding  three  times  the 
value  of  the  money  or  property  or  other  thing  so  obtained,  or  both  such  fine 
and  imprisonment/' — Pamphlet  Laws  1842,  p.  345. 

The  53d  section  of  7  &  8  Geo.  XT.,  c.  29,  is  as  follows : 

"That  if  any  person  shall  by  any  false  pretence  obtain  from  any  other  per- 
son any  chattels,  money  or  valuable  security,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  such  person  shall  be  guilty  of  misdemeanor  and 
punished  as  therein  required ;  provided  always,  that  if,  upon  the  trial  of  any 
person  indicted  for  such  misdemeanor,  it  shall  be  proved  that  he  obtained 
the  property  in  question  in  any  such  manner  as  to  amount  in  law  to  larceny, 
he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  misde- 
meanor, and  no  such  indictment  shall  be  removable  by  certiorari ;  and  no 
person  tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted 
for  larceny  on  the  same  facts." 

See  State  v,  Penley,  27  Conn.  687. 


In  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
y  trict  of  Pennsylvania^  in  Admiralty. 

LowRY  V.  Canal-boat  E.  Benjamin. 

The  District  Court  has  admiralty  jurisdiction  to   enjorce  a  contract  of 
affreightment  by  a  proceeding  in  rem. 

The  facts  of  this  case  are  set  forth  in  the  opinion  of  the  court, 
delivered  hy 

Kane,  J. — The  facts,  as  admitted,  are  these :  The  E.  Benja- 
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min,  a  licensed  boat  or  vessel,  of  eighty-six  tons  burthen,  having 
a  mast  and  sails,  is  customarily  employed  in  navigation  from 
♦2781  *^^^*fi^^®5  ^^  *^®  Schuylkill  river,  many  miles  above 
tidewater,  via  the  canal  and  locks  of  the  Schuylkill  Navi- 
gation Company,  to  tidewater  at  Philadelphia,  and  thence  by  the 
tidewater  of  the  Delaware  and  Raritan  canal,  through  it,  and 
from  its  eastern  debouche  by  the  tidewaters  of  New  York  bay  to 
the  city  of  New  York. 

On  the  15th  of  last  month,  she  received,  at  Bound  Brook,  on 
the  Raritan  river,  a  cargo  of  hay,  to  be  transported  to  Philadel- 
phia, under  a  contract  made  between  the  libellant,  as  shipper, 
and  Gibbons,  who  appeared  as  master.  The  hay  having  been 
injured  during  the  voyage,  this  proceeding  in  rem  was  instituted 
by  the  libellant  to  recover  his  damages. 

The  questions  presented  by  the  record,  and  argued  by  the 
proctors  of  the  parties,  are  two  in  number : 

1.  Has  the  District  Court  of  the  United  States,  sitting  as  a 
court  of  admiralty,  jurisdiction  in  cases  of  maritime  affreight- 
ment? 

2.  Was  the  contract  in  this  case  one  of  that  character  7 
I  have  no  doubt  on  either  point. 

1.  The  Act  of  Congress  of  24th  September,  1789,  gives  origi- 
nal cognisance  to  the  District  Court  of  '^  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction ;''  and  I  cannot  so  understand 
this  impression  as  to  exclude  from  its  import  any  case  in  which 
redress  is  sought  by  proceedings  in  rem  on  a  contract  ^^  relating 
to  the  navigation,  business  or  commerce  of  the  sea."  In  saying 
this,  I  do  not  mean  to  enter  upon  the  question,  which,  in  Delovio 
v.  Boit,  2  Gall.  398,  and  in  Ramsey  v.  Allegro,  12  Wheat.  611, 
divided  two  of  the  most  eminent  jurists  of  this  country,  because 
I  do  not  see  in  the  report  of  Judge  Johnston's  opinion  (12 
Wheat,  et  supr.)  that  he  doubted  the  jurisdiction  of  this  court, 
in  a  case  of  maritime  contract,  where  the  proceeding  ag^dnst  the 
person  was  only  accidental,  and  the  real  redress  sought  was 
against  the  vessel.  At  a  fitting  time  I  shall  not  refuse  to  enter 
upon  a  discussion  of  the  general  subject ;  but  for  the  present  it 
is  enough  to  decide  that  the  contract  of  maritime  affreightment 
may  be  enforced  in  this  court  by  proceedings  in  rem. 
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2.  Was  this  a  contract  of  maritime  affreightment  7 

♦It  has  all  the  characteristics  of  such  a  contract  It  was  r^oTQ 
entered  into  at  a  place  within  the  admiralty  jurisdiction, 
the  Raritan,  at  the  point  indicated,  being  within  the  ebb  and  flow 
of  the  tide ;  it  was  to  be  executed  in  part  on  the  tidewaters  of  two 
considerable  rivers,  the  Raritan  and  the  Delaware,  and  the  ter- 
minus was  the  port  of  Philadelphia.  It  regarded  the  transpor- 
tation of  merchandise  on  board  a  vessel  navigating  from  one 
revenue  district  of  the  United  States  to  another.  It  was,  in  a 
word,  the  contract  of  aflfreightment,  which,  by  the  maritime  law, 
as  universally  understood,  operates  as  a  hypothecation  of  the 
vessel  in  favor  of  the  shipper  of  the  goods,  and  gives  him  a 
peference  for  the  amount  of  damages  his  goods  may  sustain  over 
a  general  creditor  of  the  owner :  The  Rebecca,  1  Ware  188. 

I  do  not  distinguish  this  case  in  any  respect  from  that  of  The 
Schooner  Lexington,  in  the  Eastern  District  of  New  York 
(reported  in  2  N.  Y.  Legal  Observer  3),  nor  from  that  of  The 
Ninetta,  decided  by  my  immediate  predecessor  in  this  court  in 
1843  and  reported  in  5  P.  L.  J.  33.  They  cover  the  entire 
case,  and  I  will  not  weaken  the  argument  in  them  by  repeating  it. 

I  may  add,  as  the  point  was  alluded  to  in  the  argument,  though 
not  pressed,  that  the  ordinary  occupation  of  the  vessel  cannot 
affect  her  liabilities  for  the  particular  voyage.  The  canal-boat, 
like  the  steamer,  does  not  become  a  subject  of  maritime  regulation 
by  merely  descending  from  a  canal  or  a  river  to  its  outlet  upon 
the  tide.  But  though  such  has  been  her  general  voyage,  when 
she  passes  out  upon  the  high  seas,  and  becomes  by  the  very  act 
amenable  at  once  to  the  jurisdiction  of  the  admiralty.  The  ex- 
ception to  the  jurisdiction  of  this  court  is  overruled ;  and  the 
party  intervening  has  liberty  to  answer  upon  the  merits  before 
the  24th  day  of  the  present  month ;  otherwise  the  decree  of  con- 
demnation to  be  entered  |>ro  cortfeBBo, 

Chiscomy  for  the  libellant. 

Blythe  and  HarriSy  for  the  claimant. 

Yide  The  Mary  Washington  v,  AjrtB,  14  Am.  Law  Beg.  692 ;  The  Huntress, 
Davies  82 ;  The  Eddj,  5  Wall.  481. 
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* 


*In  the  Supreme  Court  of  Penn^ylvaniay  for  the  Western 
J       DiMtrict  at  Pittsburgh.    Error  to  the  Court  of  Common 
Pleas  of  Fayette  County. 

N.  Graham  v.  William  Eichbaum. 

September  Term,  1845. 

On  the  trial  of  an  issue  on  a  plea  in  abatement  by  N.,  sned  alone  on  a  note 
signed  "  N.  k  W.,"  for  the  non-joinder  of  W. ;  the  said  W.  is  not  a  compe- 
tent witness  for  N.,  although  released  by  him  from  all  costs  or  damages 
growing  out  of  the  suit. 

The  narr.  set  forth  that  the  defendant,  N.  Graham,  made  said 
note,  "by  the  name  of  N.  &  W.  Graham." 

The  defendant  pleaded  in  abatement  the  non-joinder  of  W. 
Graham.  The  plaintiff  replied  that  defendant  was  solely  liable. 
Issue,  &c. 

On  the  trial,  the  plaintiff  proved  the  execution  of  the  note  by 
the  defendant,  and  its  endorsement  to  the  plaintiff.  He  also 
proved  the  publication  by  the  defendant,  in  a  newspaper,  of  a 
notice  stating  that  at  the  time  of  giving  said  note,  there  was  no 
such  firm  in  existence  as  N.  &;  W.  Graham. 

The  defendant  offered  the  said  W.  Graham  as  a  witness;  who 
was  objected  to  by  the  plaintiff  as  interested,  because,  upon  a 
judgment  in  this  case,  if  it  is  a  partnership  debt,  the  partnership 
goods  might  be  seized.  The  defendant  then  executed  a  release 
to  the  witness  "  from  all  liability  for  costs  or  damages  growing 
out  of  this  suit,"  and  again  offered  him  as  a  witness.  The  plain- 
tiff still  objected  to  him  as  incompetent.  The  court  sustained  the 
objection — excluded  the  witness,  and,  at  defendant's  request, 
sealed  a  bill  of  exceptions. 

The  only  error  assigned  was,  the  rejection  of  W.  Graham  as  a 
witness. 

Patterson^  for  plaintiff  in  error,  cited  1  Starke.  Ev.,  part  4 
1084;  2  Stark.  Ev.  414,  8d  Am.  ed.;  4  M.  &  Selw.  475;  4 
Taunt.  762;  8  Cowen  84. 

*Veechj  contrdy  referred  to  Henderson  v.  Taylor,  et 
2*y  al.,  17  S.  &  R.  463,  466;  Black  v.  Marvin,  2  Penna.  R. 
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138 ;  M^Coy  v.  Lightner,  2  Watts  847, 861 ;  Carter  v.  Connel  et 
aL,  1  Whart.  392,  898.  Judgment  affirmed.^ 


In  the  Supreme  Court  of  Pennsylvania. 

OOMMOKWBATH  V.  FrSDERICE  FoERING  AND  BeKJAMIN 

Williams. 

November  Sesnon^  1822. 

1.  A  conspiracy  between  A.  and  the  book-keeper  of  a  bank  bj  which  A.  was 
to  draw  checks  on  the  bank,  and  the  book-keeper  was  to  arrange  the  en- 
tries in  the  bank  so  as  to  make  it  appear  that  A.  was  a  creditor  of  the  bank 
to  the  amount  of  the  checks,  is  indictable  at  common  law. 

2.  An  indictment  is  sufficient  which  simply  avers  that  the  defendants  did  con- 
spire together  to  cheat  and  defraud  a  certain  bank  of  its  moneys,  Ac,  and 
then  proceeds  specially  to  set  forth  the  OTert  acts. 

This  was  a  motion  in  arrest  of  judgment,  the  defendant  hay- 
ing been  convicted  on  April  30th,  1820. 

The  indictment  in  the  first  count  averred  that  the  defendants, 
"falsely,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate and  agree  together  to  defraud  the.  Bank  of  the  Northern 
Liberties  of  its  moneys,  &c.,  and  that  in  pursuance  of,  and  ac- 
cording to  the  said  conspiracy,  combination,  confederacy  and 
agreement  between  them,  the  said  defendants  as  aforesaid  did 
wickedly  devise  and  agree  together  that  the  said  Frederick  Peer- 
ing would  and  should  from  time  to  time  draw  certain  checks  upon 
the  said^bank,  without  having  any  funds  or  moneys  therein,  and 
that  the  said  Benjamin  Williams  then  and  there  being  the  book- 
keeper of  the  said  bank,  and  having  as  such,  the  care  and  cus- 
tody of  the  ledger  of  the  said  bank,  would  falsely  and  deceitfully 
BO  arrange  the  entries  in  the  said  ledger,  as  to  cause  it  to  appear 
that  the  said  Frederick  Foering  *was  a  creditor  of  the  said  r^togo 
bank,  and  had  a  balance  of  moneys  therein,  and  the  said 

^  This  case  was  decided  in  Pittsburgh,  in  1845,  but  was  omitted  in  the  re- 
)>orts.  The  point  is  sustained  in  1  Greenleaf  s  Eyidence,  }  395,  and  cases 
cited. 
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Frederick  Foering  in  pursuance  of,  and  according  to  the  said  con- 
spiracy, combination,  confederacy  and  agreement  between  them 
the  said  Frederick  Foering  and  Benjamin  Williams,  had  as  afore- 
said, did  draw  a  check  on  the  said  bank  for  the  sum  of  300  dol- 
lars." The  count  then  proceeded  specially  to  aver  the  drawing 
of  divers  other  checks,  at  divers  times,  and  then  proceeded, 
**  and  the  said  Frederick  Foering,  at  divers  other  times,  did  draw 
divers  other  checks  on  the  said  bank,  and  did  cause  and  procure 
the  same  to  be  presented  to  the  said  bank  for  payment,  and  the 
same  were  respectively  paid,  he,  the  said  Frederick  Foering,  well 
knowing  that  at  such  times  respectively,  he,  the  said  Frederick 
Foering,  had  no  adequate  balance  of  moneys  to  meet  the  same, 
and  that  he  was  not  a  creditor  of  the  said  bank.  And  the  said 
Benjamin  Williams,  in  pursuance  of  and  according  to  the  said 
conspiracy,  combination,  confederacy  and  agreement  between 
them  the  said  defendants  had  as  aforesaid,  did  falsely  and  fraudu- 
lently omit  to  post  divers  of  the  aforesaid  checks,  and  did  falsely 
add  up  the  amount  of  such  the  aforesaid  checks  as  were  posted 
in  the  aforesaid  ledger  of  the  said  bank,  and  did  thereby  give  to 
the  account  of  the  said  Frederick  Foering,  an  appearance  of  hav- 
ing a  balance  of  moneys  to  his  the  said  Frederick  Foering's 
credit,  he  the  said  Benjamin  Williams  well  knowing,  that  the 
said  Frederick  Foering  had  not  at  such  times  a  balance  of  moneys 
in  the  said  bank,  and  did  then  and  there  retain  in  his  own  pos- 
session the  said  checks,  and  did  fraudulently,  deceitfully  and 
knowingly  omit  to  charge  the  said  Frederick  Foering  with  the 
same,  whereby  the  said  bank  was  then  and  there  defrauded  of  a 
large  sum  of  money,  to  wit,  of  the  sum  of  $180,000,  to  the  great 
damage  of  the  said  bank,  &c."  The  second  count  was  substan- 
tially the  same. 

It  was  argued,  on  behalf  of  the  motion  for  arrest  of  judgment, 
first,  that  the  ofience  specified  was  not  indictable  at  common  law, 
and  secondly,  that  the  conspiracy  was  not  set  forth  with  sufficient 
accuracy.  The  motion,  however,  was  overruled  by  the  court  in 
banc,  and  judgment  entered  on  the  verdict. 

Cited  in  3  Wharton's  American  Criminal  Law  2306,  6th  ed. 
(30) 
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*In  the  Supreme  Court  far  the  Eastern  District  of  r^ogS 
Pennsylvania. 

Commonwealth  v.  John  Stlyrster. 

March,  1827. 

A  count  for  a  common  law  misdemeanor  may  be  joined  with  a  count  for  a 
statutory  misdemeanor,  and  on  a  verdict  of  guilty  on  each,  the  court  will 
imposei  if  it  think  proper,  a  separate  sentence  on  each. 

This  was  a  case  removed  from  the  Mayor's  Court  to  the 
Supreme  Court,  by  a  special  allocatur. 

The  indictment,  which  was  drawn  under  the  Act  of  2d  April, 
1811,  §  27,  presented  in  the  first  count,  that  the  defendant 
^^  unlawfully  did  sell  and  expose,  to  sale,  and  cause  to  be  sold 
and  exposed  to  sale,  a  lottery  ticket  in  a  lottery  not  authorized 
by  the  laws  of  the  Commonwealth,  which  said  ticket  was  in  the 
words  and  figures  following,  that  is  to  say  (setting  forth  the 
ticket),  contrary,"  &c.  The  second  count  averred  that  the  de- 
fendant, '^  together  with  divers  other  evil  disposed  persons,  to 
the  jurors  aforesaid  as  yet  unknown,  did  unlawfully  and  wickedly 
conspire,  combine,  confederate  and  agree  together,  unlawfully 
and  wickedly  contriving  and  intending  to  acquire  unjust  and 
illegal  lucre  to  themselves,  to  sell  and  expose  to  sale,  and  caused 
and  procured  to  be  sold  and  exposed  to  sale,  a  lottery  ticket  and 
tickets  in  a  lottery  not  authorized  by  the  laws  of  this  Common- 
wealth, to  the  evil  example,"  &;c.  The  defendant  being  con- 
victed on  each  count,  a  motion  in  arrest  of  judgment  was  filed  on 
account  of  the  alleged  misjoinder  of  counts,  and  the  irregularity 
in  setting  out  the  ofience. 

J.  R.  IngersoU,  for  the  motion. 

Pettit  and  J.  Q.  Biddle,  contrd. 

The  court'  held  that  the  counts  sufficiently  set  forth  the 
ofience,  and  that  there  was  no  misjoinder,  and  sentenced  the 
^defendant  to  a  fine  of  $200,  to  the  Union  Canal  Com- 
pany, being  the  statutory  punishment  on  the  first  count, 
and  to  a  fine  at  common  law  on  the  second. 


[*284 


Tide  3  Wharton's  American  Criminal  Law  231,  6th  ed. 
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In  the  Court  of  Common  Pleas  of  Philadelphia  Count]/. 
Sharpless  v.  Schneblt. 

Under  the  Act  of  Assemblj  of  April  14th,  1846,  giving  to  the  Court  of  Common 
Pleas  of  Philadelphia  Coantj,  the  power  to  enter  judgment  by  default  for 
want  of  an  affidavit  of  defence,  the  affidavit  of  defence  must  belfiled  in  the 
office  of  the  court,  before  the  third  Saturday  following  the  first  Monday  of 
the  month  or  term.    If  filed  on  that  day  it  is  too  late. 

The  facts  of  this  case  were  as  follows :  A  copy  of  a  written 
lease  was  filed  daring  the  first  week  of  December  Term.  On 
the  third  Saturday  following  the  first  Monday,  judgment  was 
entered  for  want  of  an  affidavit  of  defence.  On  the  same  day  an 
affidavit  of  defence  was  filed. 

S.  C  Townsendy  for  plaintiff. 

HarrUy  for  defendant. 

Per  Curiam. — Under  the  Act  of  April  14th,  1846,  giving  to 
the  Court  of  Common  Pleas  this  power,  the  affidavit  was  filed 
too  late,  as  the  act  makes  it  obligatory  upon  the  defendant  to 
file  his  affidavit  of  defence  before  the  third  Saturday  of  the 
month ;  it  is  therefore  ordered  that  the  affidavit  of  defence  be 
stricken  from  the  record,  and  that  the  judgment  stand. 

In  the  Court  of  Common  Pleas  of  Philadelphia,  an  affidavit  of  defence  is  in 
time,  if  filed  before  motion  for  judgment :  Gillespie  v.  Smith,  1  Harris  65. 


In  the  Court  of  Quarter  Sessions  for  Juniata  County. 
Fermanagh  Township  v.  Walker  Township. 

1.  If  the  father  of  a  pauper  has  no  legal  settlement  when  the  pauper  was  born, 
and  acquired  none  subsequently,  the  township  in  which  the  pauper  was 
bom  is  liable  for  his  expenses  for  sickness,  &c.,  during  his  minority. 

2.  The  fact  of  the  minor's  haying  been  seen  for  some  time  previous  to  his 
sickness  about  a  township,  does  not  give  him  a  residence  therein,  under 

.   -       the  Act  of  1836,  ^unless  it  can  be  shown  that  he  has  been  employed 
J       in  the  manner  prescribed  in  that  act. 

3.  Absenting  himself  by  the  minor  from  the  parental  roof,  and  wandering 
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about  the  countrj,  depriyes  him  of  none  of  the  advantages  growing  out  of 
the  relation  between  parent  and  child. 
4.  Should  the  father  subsequently  become  entitled  to  a  settlement,  under  the 
Act  of  1836,  the  minor  not  having  acquired  that  privilege  for  himself  else- 
where, the  township  in  which  the  father  has  acquired  a  residence  is  respon- 
sible for  the  expenses  incurred  by  the  last  sickness  and  funeral  of  the  son. 

The  opinion  of  the  court  was  delivered  by 

Hepburn,  J. — David  Showers,  the  pauper  who  died  in  MiflSiin- 
town  on  the  27th  February,  1845,  was  the  son  of  Frederick 
Showers,  who  lived,  when  David  was  born,  in  McAlisterstown, 
Fayette  township.  Frederick  Showers  subsequently  removed  to 
Walker  township,  and  has  resided  there  for  the  last  eight  years. 
When  he  went  there,  he  rented  a  property  for  twenty  dollars  a 
year,  paid  his  rent  for  several  years,  and  for  anything  we  know, 
continues  to  do  so  still,  though  he  is  poor,  and  unable  to  contri- 
bute any  portion  of  the  expenses  incurred  for  his  son.  The 
pauper  became  of  age  on  the  17th  February,  1845,  and  for  the 
last  three  years  preceding  his  death  has  not  had  his  home  in  his 
father's  family ;  though  when  he  first  took  sick  he  went  there, 
stayed  several  days,  and  returned  to  Mifflintown,  where  he  died 
shortly  after. 

From  the  evidence,  which  is  very  unsatisfactory,  it  would  seem 
he  had  been  about  Mifflintown  during  the  time  he  was  absent 
from  his  father's  DEimily,  had  boated  some  time  for  the  Messrs. 
Gallaghers,  but  it  does  not  appear  how  long  he  was  engaged  in 
any  one  place,  what  he  was  doing  for  any  length  of  time,  or  with 
whom  he  lived,  until  he  made  an  agreement  with  Daniel  Hart- 
man  on  the  25th  July,  1844,  to  work  with  him  at  the  shoemaking 
business  for  one  year,  at  $3  38  a  month,  if  Hartman  could  give 
him  work.  He  continued  to  live  with  Hartman  under  this  con- 
tract until  he  took  sick  and  died,  on  the  27th  February,  1845. 
Two  justices  placed  him  under  the  care  of  the  overseers  of  the 
poor  of  Fermanagh  township,  who  provided  for  him;  and  the 
expenses  thus  incurred  are  now  sought  to  be  recovered  from 
Walker  township,  which  is  said  to  be  the  place  of  his  last  legal 
settlement. 

*There  are  three  modes  in  which  a  person  may  be  en-  r^cooA 
titled  to  a  settlement. 

VOL.  IV.— 3  (33) 
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By  birth,  acquisition,  and  that  derived  from  the  settlement 
of  a  parent,  called  derivation.  **A  legitimate  child,"  says 
Lord  Raymond,  2d  vol.  1332,  "  obtains  a  settlement  by  birth 
in  the  place  in  which  it  is  born,  if  its  parents  have  no  settle- 
ment.'* By  acquisition,  it  is  acquired  in  the  mode  prescribed 
by  the  9th  section  of  the  Act  of  13th  June,  1836,  "  relating  to 
the  support  and  employment  of  the  poor.*'  And  derivative,  by 
following  the  settlement  of  the  parent:  3  W.  &  S.  648-9;  "A 
son  shall  follow  the  settlement  of  his  father,  unless  emanci- 
pated:** Rex  v.  Halifax,  Burt.  Set.  Cases  806;  1  Strange  Rep. 
438.  In  the  case  before  us,  if  the  father  had  no  legal  settle- . 
ment  when  his  son  was  born  in  Fayette,  and  has  not  acquired 
a  legal  one  since,  that  township,  being  the  one  in  which  the 
pauper  was  bom,  would  be  liable  for  these  expenses.  In  con- 
templation of  law,  there  is,  and  must  be,  a  place  liable  for  the 
support  of  every  pauper ;  and  until  a  person  acquires  a  settle- 
ment in  the  manner  directed  by  law,  that  by  birth,  or  derived 
from  his  father,  if  he  afterwards  acquires  one,  continues,  and 
may  be  resorted  to  for  support,  or  remuneration,  as  in  this  case, 
whenever  the  necessities  of  the  pauper  require  it:  Rex  v. 
Bugan,  Burr.  Set.  Cases  270 ;  Rex  v.  Walpole,  Id.  Lib.  638 ; 
Rex  V.  Halifax,  Id.  806 ;  1  Strange  438.  Did  the  son  acquire 
a  settlement  ?  All  that  he  did,  of  which  we  have  any  evidence, 
though  assented  to  by  his  father,  did  not  give  him  one.  He  was 
about  Mifflintown,  or  on  the  canal,  but  how  long,  or  where,  or  with 
whom,  we  are  not  informed.  If  he  had  served  his  year  with  Hart- 
man,  that,  under  the  Act  of  1836,  would  have  entitled  him  to  a 
settlement  in  Mifflintown ;  but  he  did  not,  and  died  a  few  days  after 
attaining  his  majority.  The  rovings  of  a  minor  from  place  to  place, 
as  his  own  inclination  suggests,  without  the  control,  and  beyond 
the  reach  of  his  parents,  neither  gives  to  him,  or  takes  from  him 
any  legal  right.  And  although  the  parent  may  for  a  sufficient 
consideration  release  him  from  all  claim  to  his  future  services,  and 
permit  him  to  contract  for  himself,  and  go  where  he  pleased,  as  was 
done  in  Adams  v.  Oaks,  20  Johns.  283-5,  it  would  be  ineffectual 
*to  deprive  him  of  a  derivative  settlement,  identified  with 
J  that  of  his  father,  if  the  son  had  not  acquired  another ; 
for  as  the  court  say,  "  the  law  determines  the  relation  between  a 
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father  and  his  infant  children,  which  it  is  not  in  their  power  to 
change."  The  pauper  not  having  acquired  a  settlement,  did  his 
father  acquire  one  in  Walker  township  which  could  be  communi- 
cated to  the  son  ?  The  proof  is,  that  for  eight  years  Frederick 
Showers,  the  father,  lived  in  Walker  township,  and  that  he  still 
lives  there ;  that  he  rented  a  house,  with  some  additional  pri^d- 
leges,  from  Buckwater,  more  than  eight  years  ago,  for  which  he 
paid  twenty  dollars  a  year  for  two  years ;  that  he  then  rented 
from  Eodgers  at  the  same  rent,  which  he  also  paid  for  three 
years.  This  residence,  at  the  rent  stipulated,  once  paid,  un- 
questionably entitles*  the  father  to  a  settlement  in  Walker  town- 
ship, under  the  provisions  of  the  Act  of  1836.  The  settlement 
thus  acquired  by  the  parent,  we  have  seen  the  law  communicates 
to  his  son,  and  entitles  him  to  claim  it,  though  at  the  time  of  his 
death  he  may  have  ceased  to  be  a  member  of  his  father's  family. 
The  amount  claimed  by  Fermanagh  township  is  not,  as  I  under- 
stand, objected  to  ;  if  Walker  is  liable,  and  being  of  opinion  that 
it  is,  we  order  and  decree  that  the  overseers  of  the  poor  of  Wal- 
ker township  do  pay  to  the  overseers  of  the  poor  of  Fermanagh 
township,  the  sum  of  $49  04,  being  the  amount  expended  by 
Fermanagh  township  for  the  relief  and  burial  of  David  Showers, 
a  pauper  chargeable  to  Walker  township,  and  also  to  pay  the 
costs  of  this  proceeding. 

Affirmed  in  the  Supreme  Court.    See  Lewis  v.  Turbot,  3  Harris  147. 


In  the  Supreme  Court  of  Pennsylvania. 
Commonwealth,  ex  rbl.  Dougherty,  v.  Biddle. 

December  Term,  1846 

1.  The  enlistment  of  a  minor  into  the  armj  of  the  United  States,  under  the 
Act  of  1847  (Ten  Regiment  Bill),  without  the  consent  of  his  parent  or 
guardian,  is  illegal. 

2.  The  Supreme  Court  granted  a  habtoB  corpus^  at  the  instance  of  the  parent, 
and  discharged  the  minor,  though  the  same  matter  had  been  fuUy  heard 
before  a  *judge  of  the  Court  of  Common  Pleas,  and  the  discharge  r^ogg 
refused  with  the  consent  of  the  minor.  ^ 

3.  The  court  in  such  case  has  no  authority  to  compel  a  return  of  the  bounty 
or  clothing  received  from  the  United  States. 
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This  was  a  habeas  corpus  directed  to  Captain  Biddle,  com- 
manding him  to  bring  up  the  body  of  one  Dougherty,  which 
writ  was  issued  at  the  instance  of  his  father.  A  return  was 
made  by  Biddle,  as  captain  in  the  United  States  army,  stating  that 
on  the  10th  of  March,  a  writ  of  habeas  corpus  issued  out  of  the 
Gbmmon  Pleas,  and  that  said  Dougherty  was  before  said  court, 
and  being  of  years  of  discretion,  and  declaring  in  open  court 
that  he  desired  to  remain  with  respondent  as  a  soldier  in  the  ser- 
yice  of  the  United  States,  the  said  court,  after  a  full  investiga- 
tion, remanded  him,  &;c.,  and  that  nothing  has  since  occurred  to 
alter  the  circumstances  of  the  case. 

O'iVciH,  for  the  relator. — We  deny  the  last  part  of  the  re- 
turn. The  court  discharged  him  in  the  first  instance,  then  re- 
manded him,  and  this  writ  was  taken  to  test  the  right  of  the 
subsequent  holding. 

Feb  Curiam. — You  cannot  inquire  into  the  truth  of  the  re- 
turn, but  are  put  to  your  action  for  a  false  return. 

Pettity  for  the  United  States. — The  case  has  been  once 
solemnly  decided  by  a  court  of  competent  jurisdiction,  and  the 
question  is,  will  this  court  entertain  this  second  application? 
A  full  examination  was  made,  and  the  order  was  "  That  the 
said  D.  being  brought  up,  and  stating  in  open  court,  after  full 
hearing,  and  being  informed  of  his  rights,  he  elected  and  chose 
to  remain  in  the  custody  of  the  respondent  (Captain  Biddle) 
under  his  enlistment ;  therefore,  under  the  facts  disclosed,  the 
court  refuse  to  discharge  him." 

Gibson,  Ch.  J. — It  is  in  the  discretion  of  this  court  to  do  it. 
It  was  done  in  a  case  in  which  I  was  concerned  when  at  the 
bar  ;  the  court  had  no  hesitation. 

Will  you  use  the  discretion  under  the  circumstances  ? 

Pbb  Curiam. — If  we  see  the  court  has  decided  erroneously. 

The  New  York  cases  consider  it  res  judicata. 

♦Pbb  Cubiam. — The  rule  has  been  settled  differently 
^  in  this  state.     There  is  a  case  in  Binney's  Reports  to  that 
effect. 

The  cases  are  so ;  but  in  no  instance  reported  has  a  discharge 
been  granted. 
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Gibson,  Ch.  J. — Proceed  on  the  original  grounds;  let  us 
have  the  proofs. 

The  father  of  the  boy  was  then  called,  and  proved  that  his  son 
was  19  years  old  in  December  last,  was  at  school  at  the  time 
he  enlisted,  was  not  learning  a  trade,  but  worked  in  the  summer 
at  the  brick  yards,  that  he  never  assented  to  the  enlistment. 

The  court  refused  to  hear  evidence  of  the  reasons  of  the  deci- 
sion of  the  court  before  which  the  case  was  formerly  heard. 

Pettity  District  Attorney,  admitted  there  was  no  authority  in 
the  Act  of  Congress  for  the  enlistment  of  minors  without  the 
consent  of  their  parents,  the  Act  of  1814  having  been  repealed, 
and  the  present  act  reviving  the  limitations  contained  in  the  Acts 
of  1812,  and  1815,  Peters'  St.  at  Large,  2d  vol.,  133, 5th  vol.  225. 
He  contended  that  this  was  not  a  case  for  the  interference  of  the 
court,  as  the  boy  was  of  sufficient  age  to  choose  for  himself,  and 
had  deliberately  made  a  choice,  especially  as  the  parent  had 
made  no  provision  for  instructing  him  in  any  trade. 

Per  Curiam. — ^We  discharge  the  boy  out  of  the  custody  of 
Captain  Biddle. 

It  being  suggested  that  he  had  received  bounty  and  clothing 
from  the  United  States,  the  court  said  they  had  no  power  to 
award  a  return  thereof. 

Vide  Webster  v.  Fox,  7  P.  L.  J.  227,  mpra. 


In  the  Court  of  Common  Pleas  of  Philadelphia  County. 
Deavbs  v.  Brightly. 

A  stakeholder  defendant  is  not  bonnd  to  appeal  from  the  judgment  of  an 
alderman,  but  mast  allow  a  party  interested  to  use  his  name  in  an  appeal) 
apon  security  being  given  to  indemnify  him  against  costs. 

This  was  an  action  brought  before  Alderman  Mitchell  to 
recover  money  had  and  received  by  the  defendant  to  the  use  of 
♦the  plaintiflF,  under  the  following  circumstances :  By  agree-  r^ogo 
ment  betereen  the  plaintiff,  and  one  L.  Walraven,  the  sum 
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of  $105  was  deposited  in  the  hands  of  the  defendant,  to  ahide  the 
event  of  a  reference  agreed  upon  to  settle  all  matters  in  dispute 
between  them.  The  referees  made  an  award  in  favor  of  the 
plaintiflf  for  $74  23.  The  counsel  of  L.  Walraven  having  notified 
the  defendant  not  to  pay  the  money  over  to  the  plaintiff,  this 
action  was  brought  to  recover  the  amount  of  the  award.  The  de- 
fendant notified  L.  Walraven  that  the  action  had  been  brought, 
that  he  had  no  defence,  and  that  she  might  appear  and  defend 
the  action  if  she  thought  proper.  L.  Walraven  appeared  before 
the  alderman  and  took  defence,  and  on  the  12th  of  May,  1843, 
judgment  was  entered  in  favor  of  the  plaintiff.  May  31,  1843, 
the  Court  of  Common  Pleas,  on  motion  of  L.  Walraven's  attor- 
ney, granted  a  rule  to  show  cause  why  she  should  not  be  allowed 
to  appeal,  on  giving  security. 

ff.  E.  Wallace^  Esq.,  for  L.  Walraven. 

Corfield,  for  plaintiff,  cited  1  Ashmead  47  ;  Id.  380. 

Brightly^  defendant  in  P.  P.  A  stakeholder  is  not  bound  to 
appeal,  4  Rawle  100. 

Per  Curiam. — If  Mrs.  Walraven  desired  to  appeal,  she  had 
the  right  to  do  so  within  twenty  days  after  the  judgment,  on 
giving  security  to  the  defendant  to  indemnify  him  against  costs. 
A  stakeholder  defendant  is  not  bound  to  appeal,  but  must  allow 
his  name  to  be  used  for  that  purpose  by  a  party  in  interest,  if  a 
reasonable  indemnity  be  given  or  tendered  him  within  the  period 
prescribed  by  law  for  entering  an  appeal ;  but  this  Mrs.  Walra- 
ven has  not  done,  and  the  rule  must  therefore  be  discharged. 


•=2941  *^^  ^^^  Didtriet  Court  for  the  (My  and  County  of  Phila- 
delphia. 

WiLLUMS  V.  EtZELL. 
A  plea  in  abatement^  filed  fiye  days  after  the  declaration  filed,  is  too  late. 

Summons,  case,  issued  on  14fch  April,  1846,  retupiable  on 
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first  Monday  in  May.  Within  two  weeks  after  return  day,  a 
copy  of  a  lease  under  seal  was  filed.  The  defendant  filed  during 
the  third  week  his  affidavit  of  defence,  claiming  to  set  off  an 
amount  which  would  absorb  the  whole  demand  of  plaintiff.  On 
14th  November  plaintiff  filed  his  declaration  in  covenant ;  and  on 
19th  November  defendant  pleaded  in  abatement  that  the  writ 
was  in  case. 

Plaintiff  treated  the  plea  as  a  nullity,  and  ordered  judgment. 

JZwfer,  for  defendant,  on  a  rule  to  show  cause  why  this  judg- 
ment should  not  be  set  aside,  cited  3  W.  &  S.  395 ;  3  Penna.  R. 
28 ;  8  Watts  461. 

Guilhu,  in  reply,  1  Tidd's  Pr.  (Tr.  &  H.,  edition  of  1840) 
566,  637,  638,  639 ;  2  S.  &  R.  537 ;  15  Id.  150 ;  6  Watts  373 ; 
3  W.  &  S.  395. 

The  court  discharged  the  rule  on  the  ground  that  the  plea  was 
put  in  too  late. 

Vide  1  Tr.  k  H.  Prac.  447,  4th  ed. 


"^In  the  Supreme  Court  of  Pennsylvania.  [*317 

The  Columbia  Bridge  Company,  Assignee  of  Jonathan 
Mifflin,  v.  Jacob  Kline  et  al.^ 

November  J  1825. 

1.  A  party  must  bring  forward  the  several  parts  of  his  case  in  their  order  ; 
and  although  the  court  has  power  to  relax  the  rule  in  this  respect,  its 
reftisal  so  to  do  is  matter  of  legal  discretion  not  subject  to  writ  of  error. 

2.  It  is  not  error  that  in  charging  the  jury  the  court,  after  answering  a  point 
submitted  affirmatiyely,  proceeds  to  qualify  it  by  stating  that  if  the  facts 
were  different  from  those  assumed  in  the  point,  the  law  would  be  other- 
wise. The  question  always  is,  not  whether  a  party  is  deprived  of  the  ad- 
vantage gained  by  an  artful  representation  of  a  part  of  the  case,  but 
whether  the  court  has  laid  down  sound  law  for  the  decision  of  the  whole. 

1  This  case  was  not  reported  at  the  time  in  consequence  of  a  doubt  enter- 
tained by  Chief  Justice  Tilghman  of  the  propriety  of  touching  the  question 
of  a  corporation's  capacity  to  hold  in  trust;  but  he,  as  well  as  Mr.  Justice  • 
Duncan,  fully  concurred  on  all  the  other  points. 

(39) 


Digitized  by 


Google 


317  COLUMBIA  BRIDGE  CO.  v.  KLINE.        [P.  L.  J. 

3.  When  an  agreement  is  inyalid  from  the  unlawfulness  of  its  consideration, 
anj  subsequent  agreement  phased  upon  it  is  equally  iuTalid. 

4.  Though  a  defence  between  the  original  parties  to  a  bond  may  be  waived 
in  faTor  of  an  assignee  for  a  valuable  consideration,  who  is  encouraged  to 
part  with  his  money  by  the  acts,  declarations  or  even  the  silence  of  the 
obligor,  yet  where  there  is  more  than  one  obligor,  it  should  appear  that  all 
joined  in  the  acts  which  are  relied  on  as  a  waiver. 

6.  Where  an  Act  of  Assembly  stipulated  that  a  corporation,  before  enjoying 
certain  immunities,  should  give  security  to  the  Court  of  Common  Pleas,  in 
such  cases,  and  in  such  manner  as  the  said  court  may  think  proper  to 
require  for  the  faithful  payment  and  redemption  of  all  the  notes  by  them 
issued :  Held,  that  the  bond  of  the  corporation  alone  was  not  sufficient 
security  within  the  act. 

6.  A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or 
assigned  to  it,  unless  it  be  for  a  debt  contracted,in  the  coarse  of  its  legiti- 
mate operations,  and  for  an  object  finally  promotive  of  the  purpose  for 
which  it  is  incorporated ;  but  such  corporation  would  have  a  right  to  take 
a  bond,  or  the  assignment  of  a  bond,  for  moneys  advanced  for  the  purposes 
of  its  constitution,  or  for  any  other  object  fairly  promotive  of  the  views 
and  intentions  for  which  the  company  was  incorporated. 

7.  A  corporation  may  be  a  trustee. 

ffopkins  for  plaintiflF  in  error ;  Buchanan  for  defendant. 

The  facts  of  this  case  safficientlj  appear  in  the  opinion  of  the 
court,  which  was  delivered  by 

Gibson,  J. — Taking  for  granted  that  the  evidence  contained 
in  the  bill  of  exceptions  was  intrinsically  competent  to  rebut 
what  had  come  from  the  other  side,  the  question  is,  was  it 
offered  in  season  ?  It  was  not  produced  till  the  party  offering 
it  had  rested  the  evidence  on  his  part,  at  two  different  stages 
*3181  *^^  ^^®  ^"^^  *^®^  ^^^  reception  of  the  evidence  which  it 
was  proposed  to  rebut.  He,  therefore,  had  waived  the 
benefit  of  it  by  not  producing  it  at  the  proper  time ;  after  which 
the  court  was  not  bound  to  admit  it.  A  party  must  bring  for- 
ward the  several  parts  of  his  case  in  their  order,  and  although 
the  court  has  power  to  relax  the  rule  in  this  respect,  it  may 
refuse  to  do  so,  and  the  exercise  of  what  is  matter  of  legal  dis- 
cretion cannot  be  made  the  subject  of  error. 

The  remaining  exceptions  are  to  the  opinion  of  the  court  on 
points  submitted  by  counsel. 

The  bond  on  which  this  suit  is  brought  was  substituted  for  an^ 
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other  which  had  been  given  for  a  part  of  the  price  of  sixty  acres 
of  land,  purchased  by  Jacob  Kline,  Isaac  Ruth  and  Isaac  Mingle, 
at  the  enormous  price  of  $50,000,  with  a  view  to  reimbursement 
by  dividing  the  whole  into  lots  and  disposing  of  them  by  a  lot- 
tery; and  in  reference  to  this  stage  of  the  transaction  the  court 
was  requested  by  the  counsel  of  the  plaintiff  to  charge  that  if 
Mifflin,  the  vendor,  knew  of  the  intention  of  the  purchasers  to 
make  the  property  the  subject  of  a  lottery,  it  would  furnish  no 
objection  to  the  recovery  of  the  purchase-money.  This  proposi- 
tion was  adopted  by  the  court ;  but,  on  a  point  made  by  the 
other  side,  the  jury  were  at  the  same  time  instructed  that  if  there 
was  an  agreement  that  the  vendor  should  participate  in  the  profits 
of  the  lottery,  the  whole  contract  would  be  illegal,  and  that 
neither  he  nor  his  assignee  could  recover.  The  objection  made 
is  not  to  the  soundness  of  this  direction,  but  to  the  manner  of 
stating  it,  the  counsel  contending  that  he  was  entitled  to  have 
the  opinion  of  the  court  separately  and  distinctly  on  the  facts  as 
he  had  submitted  them,  without  regard  to  other  facts  that  might 
be  supposed  to  exist  in  connection  with  them.  The  opinion  of 
the  court  was,  in  fact,  separately  delivered  on  the  facts  as  they 
were  propounded,  although  the  judge  immediately  afterwards 
stated  the  law  as  it  would  arise  out  of  them  mingled  with  other 
facts  which  it  was  supposed  might  possibly  be  deduced  from  the 
evidence.  But  even  were  it  otherwise,  it  would  be  preposterous 
to  reverse  for  such  a  reason.  It  is  the  business  of  the  court  to 
furnish  rules  of  decision  applicable  to  every  combination  of  the 
facts  that  may  result  from  the  evidence ;  and  the  question  always 
*must  be,  not  whether  a  party  has  been  deprived  of  the  r^to-i  q 
advantage  likely  to  be  gained  by  an  artful  representation 
of  a  part  of  the  case,  but  whether  the  court  has  laid  down  sound 
law  for  the  decision  of  the  whole  of  it.  To  say  that  anything 
else  is  error,  would  put  an  end  to  all  fairness  in  trials. 

The  counsel  for  the  plaintiff  further  requested  the  direction  of 
the  court,  that  the  second  bargain  between  the  vendor  and  the 
purchasers  superseded  the  first,  and  consequently  that  the  rights 
of  all  parties  were  to  be  determined  by  it  exclusively.  The  court 
did  so  direct,  but  added,  that  as  the  bond  on  which  the  suit  is 
brought  was  given  in  lieu  of  a  former  bond  executed  for  a  part  of 
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the  original  purchase-monej,  the  question  whether  the  considera- 
tion of  it  was  legal,  would  still  depend  on  the  circumstances  of 
the  original  transaction:  and  that  the  second  bond  would  be 
affected  by  anything  that  would  have  affected  the  first.  I  per- 
ceiye  no  error  in  this.  No  doubt  an  entirely  new  contract  on 
new  consideration,  and  for  a  lawful  purpose,  would  have  been 
binding ;  but  that  there  was  such  a  thing  I  do  not  understand  it 
to  be  seriously  pretended.  The  transaction  in  the  presence  of 
Mr.  Bamitz,  was  evidently  nothing  more  than  a  modification  of 
the  original  bargain,  which,  if  made  in  despite  of  the  Acts  of 
Assembly  for  the  suppression  of  lotteries,  would  not  admit  of  con- 
firmation by  a  subsequent  agreement  on  the  same  basis,  or  one 
that  should  look  to  the  attainment  of  any  object  which,  at  the 
time  of  the  original  bargain,  was  unlawful.  The  canker  at  its 
core,  would  be  incurable.  The  validity  of  the  second  bond, 
therefore,  would  depend  on  the  circumstances  which  might  affect 
the  first.  This  is  established  by  Duncan  v.  M^CuUough,  4  S.  & 
B.  483,  and  the  cases  there  cited. 

The  next  ground  of  exception  is  the  omission  to  charge  that, 
although  the  vendor  should  be  proved  to  have  remitted  a  part  of 
the  bond,  the  jury  ought  nevertheless  to  find  the  amount  of  the 
penalty,  to  enable  him  to  have  execution  for  the  sum  actually  due. 
It  is  obvious  that  this  could  have  had  no  effect  on  the  merits :  for 
no  jury  is  so  dull,  as  not  know  that  the  release  of  part  of  a  debt, 
is  not  a  release  of  the  whole ;  and  an  exception  of  the  sort  ought 
therefore  to  receive  no  favor.  *But  the  position  is  not 
-'  maintainable,  that  the  plaintiff  in  an  action  of  debt  on  the 
Act  of  Assembly,  to  recover  a  sum  due  by  bond,  is  entitled  to  a 
verdict  and  judgment  for  the  penalty,  as  at  the  common  law. 
By  the  express  provisions  of  the  act  he.  is  required,  in  stating  his 
demand,  to  go  for  the  precise  sum  which  he  believes  to  be  recov- 
erable ;  and  in  case  of  recovery  the  verdict  and  judgment  is  for 
the  sum  ascertained  to  be  due.  The  counsel  therefore  had  no 
right  to  a  direction  such  as  was  required. 

Again,  the  court  was  desired  to  charge,  that  if  the  jury  should 
be  of  opinion  that  a  bond  of  Jacob  and  George  Kline  for 
$1178,  borrowed  for  the  use  of  the  obligors,  and  a  note  of 
Jacob  Kline,  endorsed  by  Herr,  for  $800,  were  satisfied  out  of 
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the  money  advanced  by  the  plaintiffs  as  the  consideration  of 
the  assignment;  and  farther,  that  the  obligors  received  $300 
out  of  the  money  so  advanced  for  the  purpose  of  paying  off  en- 
cumbrances, so  that  they  might  be  enabled  to  execute  their 
agreement  with  Mifflin  the  assignor ;  then  the  defendants  would 
be  precluded  from  setting  up,  against  the  assignee,  any  defence 
which  they  might  have  set  up  against  the  assignor ;  and  for  not 
having  so  directed  the  jury,  exception  is  taken.  It  is  clear,  how- 
ever, that  these  circumstances  alone  would  not  be  decisive.  A 
defence  between  the  original  parties  may  doubtless  be  waived  in 
favor  of  an  assignee  for  valuable  consideration,  who  is  encouraged 
to  part  with  his  money  by  the  acts,  declarations,  or  even  the 
silence  of  the  obligor.  But  when  there  are  two  or  more  obligors, 
it  should  appear  that  all  joined  in  the  acts  which  are  relied  on  as 
a  waiver.  Now  it  was  no  part  of  the  proposition  that  Herr,  who 
was  a  surety,  and  could  not  be  deprived  of  his  defence  without  his 
assent,  or  indeed,  that  any  of  the  others  in  particular,  participated 
in  the  acts  which  are  alleged  to  be  a  waiver ;  and  such  participa- 
tion, the  jury  were  very  properly  instructed,  was  absolutely 
necessary  to  constitute  a  waiver  that  would  affect  all  the  defend- 
ants. 

The  next  exception  is,  that  the  court  refused  to  direct  the 
jury  to  consider  the  acts  of  Kline,  the  principal  obligor,  and 
Mifflin,  the  obligee,  as  the  acts  of  Herr,  the  surety,  although  the 
latter  may  not  have  known  of  or  assented  to  them.  This  propo- 
sition *is  so  extravagant  in  itself  that  particular  remarks  r^ooi 
on  it  are  unnecessary. 

Thus  far  I  have  considered  the  points  in  the  cause  separately; 
not  because  I  think  them  worthy  of  discussion,  but  because  of 
the  magnitude  of  the  contest,  rather  than  the  difficulty  of  the 
law.    What  remains  is  more  important. 

The  counsel  for  the  defendant  desired  the  court  to  direct  the 
jury,  that  the  pliuntiff  could  not  maintain  an  action  on  this  bond. 
(1.)  Because  it  has  not  authority  under  the  Act  of  Incorporation  to 
purchase  bonds :  (2.)  because  the  Act  of  the  24th  of  February, 
1820,  which  was  passed  to  enable  it  to  recover  debts  due  to  it, 
embraces  debts  due  which  were  contracted  only  in  the  course  of 
its  banking  operations,  to  which  class  this  particular  debt  does 
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not  belong ;  and  (3.)  because,  if  that  act  does  embrace  this  debt, 
yet  the  preliminary  security  which  it  requires  of  the  plaintiff  has 
not  been  given.  The  court  was  of  opinion,  that  the  debt  was 
not  within  the  purview  of  the  act,  both  because  it  was  not  intend- 
ed to  operate  on  debts  for  which  suits  were  then  depending,  and 
because  the  transaction  in  question,  was  not  a  banking  operation, 
and  therefore  not  forbidden  by  the  13th  section  of  the  Act  of  the 
21st  March,  1814,  the  severity  of  which,  the  Act  of  1820  was 
intended  to  mitigate ;  but  that  if  it  were  within  these  two  Acts, 
the  plaintiff  had  given  sufficient  security  according  to  the  true 
intent  of  the  third  section  of  the  latter  by  filing  its  own  bond 
agreeably  to  the  order  of  the  Court  of  Common  Pleas  of  Lancaster 
county ;  and  finally,  that  independently  of  these  acts,  the  plaintiff 
could  not  maintain  an  action  on  a  bond  taken  by  it,  or  assigned  to 
it,  unless  it  were  for  a  debt  contracted  in  the  course  of  its  legiti- 
mate operations,  and  for  an  object  promotive  of  the  purpose  for 
which  it  was  incorporated. 

It  does  not  appear  that  any  previous  debt  existed ;  but  the 
transaction  seems  to  have  been  an  investment  of  the  funds  of  the 
corporation  without  any  peculiar  or  distinctive  circumstance. 
Whether  it  was  a  banking  operation,  depended  on  facts  which 
were  for  the  determination  of  the  jury,  and  of  which  we  could 
but  imperfectly  judge,  if  it  were  our  province  to  do  so.  The  sec- 
tion of  the  Act  of  1814  prohibits  the  issuing  *of  the  notes 
-^  of  individuals  or  of  corporations  instituted  for  other  than 
banking  purposes ;  and  declares,  that  notes  discounted,  and  ^^  con- 
tracts relative  to  business  usually  done  by  banking  companies, 
which  shall  be  done  by,  or  made  with  unincorporated  banks,  indi- 
viduals, or  corporations  for  other  purposes,"  shall  be  absolutely 
void.  Now  the  business  done  by  banks  consists  in  issuing  notes 
payable  to  bearer,  which  pass  by  delivery  as  cash ;  in  discounting 
notes,  and  in  receiving  deposits.  Judge  Spencer  is  of  opinion 
that  the  principle  attributes  of  a  bank  are  comprised  in  its  right 
to  do  these  things :  The  People  v.  The  Utica  Insurance  Company, 
15  Johns.  390.  But  these  are  separate  operations  which  do  not 
all  concur  in  the  same  transaction ;  and  either  of  them  may  or 
may  not,  according  to  circumstances,  be  a  breach  of  the  Act  of 
Assembly.    A  bank  may  refuse  to  receive  deposits,  and  may  yet 
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be  a  banking  institution  for  every  other  purpose.  So,  instead  of 
an  accommodation  note,  it  may  require  a  bond  or  single  bill,  in 
which,  those  who,  in  the  usual  course,  pledge  their  responsibility 
for  the  borrower,  by  endorsing  his  note,  are  bound  as  principals ; 
and  some  banks  in  this  state  have  actually  adopted  that  form  of 
security.  Nor,  on  the  other  hand,  could  an  unlawful  banking 
company  elude  the  provisions  of  the  act  by  pursuing  the  same 
course.  The  issuing  of  any  but  the  notes  of  incorporated  banks, 
was  the  principal  mischief  intended  to  be  restrained,  and  where 
such  notes  are  not  paid  in  discharge  of  an  existing  debt,  but  are 
advanced  on  a  credit  or  security  of  any  kind,  that  alone  will  stamp 
the  transaction  with  criminality.  But  although  the  court  inclined 
to  think  the  transaction  was  not  a  banking  operation,  it  left  the 
facts  to  the  jury,  with  a  direction  that  if  they'should  be  of  opinion 
that  it  was  such  a  transaction,  then  the  plaintiff's  case  would  not 
be  borne  out  by  the  Act  of  1820,  which  was  not  intended  to 
affect  the  rights  of  parties  in  suits  then  depending. 

In  this  I  heartily  concur.  The  impolicy  and  injustice  of  ex 
post  facto  laws  are  so  glaring,  that  no  upright  judge  will  believe 
that  the  legislature  intended  to  divest  or  impair  existing  rights, 
unless  where  an  intention  to  do  so  is  so  palpable  as  to  force 
itself  on  the  attention.  What  is  the  language  of  the  legislature 
*on  the  subject  before  us  ?  "  Before  the  said  company 
shall  be  enabled  to  recover  under  this  act,  it  shall  be  its  ^ 
duty  to  give  security  to  the  Court  of  Common  Pleas  of  Lancaster 
county,  in  such  sum  and  in  such  manner  as  the  said  court  may 
think  proper  to  require,  for  the  redemption  of  its  notes  in  circu- 
lation." Now,  security  given  either  before  or  after  suit  brought 
is  a  compliance  with  the  letter  of  the  act,  and  therefore  it  stands 
indifferent,  as  regards  the  expressed  intention  of  the  legislature, 
at  what  time  it  is  given  so  that  it  be  before  recovery ;  but  does 
it  stand  indifferent  as  respects  the  justice  of  the  case  ?  It  must 
appear  clearly  that  the  legislature  intended  to  subject  these 
defendants  to  costs  which  accrue  when  they  had  a  defence, 
before  an  intention  to  do  so  will  be  imputed  to  them ;  and  in  this 
respect  our  case  is  quite  as  strong  as  Bedford  v.  Shilling,  4  S.  & 
R.  401. 

But  I  by  no  means  concur  that  the  bond  of  the  plaintiff  alone 
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is  security,  within  the  true  intent  and  meaning  of  the  act.  The 
Common  Pleas  of  Lancaster  county  doubtless  had  unlimited 
discretion  in  determining  the  amount  of  the  security,  and  the 
form  in  which  it  should  be  taken ;  but  here  its  power  over  the 
subject  ended.  It  could  not  dispense  with  substantial  security 
of  some  sort.  Now  I  will  not  stop  to  consult  the  lexicographers 
for  the  meaning  of  the  word  "  security ;"  we  know  what  it  means 
in  common  parlance  and  the  transactions  of  the  world,  and  in 
what  sense  it  has  for  the  most  part  been  used  by  the  legislature. 
No  one  can  shut  his  eyes  so  as  not  to  see  that  the  object  of  this 
section  was  to  require  substantial  responsibility  in  addition  to 
that  of  the  plaintiff,  for  the  payment  of  its  own  debts,  before  it 
should  be  permitted  to  collect  its  debts  from  others;  not  to 
require  it  to  give  a  bond  in  addition  to  its  notes,  which  would  be 
quite  as  beneficial  to  the  holder.  This  then,  was  an  error,  but 
one  which  was  in  favor  of  the  plaintiff,  who  for  that  reason  is 
precluded  from  making  it  a  ground  of  reversal. 

Then  laying  the  Acts  of  1814  and  1820  entirely  out  of  the 
case,  the  remaining  inquiry  will  be,  whether  the  court  was  right 
in  its  opinion  as  to  the  right  of  the  plaintiff  to  take  an  assignment 
of  this  bond  under  the  act  of  incorporation. 
*^241  *^^  ^®  ®*'^'  particularly  in  the  case  of  Sutton's  Hospital, 
10  Rep.  31,  that  to  every  general  corporation  the  law 
tacitly  annexes  certain  incidents ;  such  as  capacity  to  sue  and  be 
sued,  to  purchase  land,  and  to  do  almost  all  other  acts  as  natural 
persons  may.  But  this  must  be  understood  of  acts  that  are 
within  the  scope  of  the  business  or  duties  which  the  corporation 
was  created  to  perform.  The  law  annexes  no  power  as  inherent, 
and  therefore  existing  independent  of  the  particular  provisions 
of  the  charter.  A  corporation  being  the  creature  of  the  legis- 
lature, derives  all  its  powers  from  the  act  of  its  incorporation, 
and  such  incidents  as  are  tacitly  annexed  to  it,  are  those  im- 
plied powers  which  are  necessary  to  the  ends  of  its  existence. 
The  legislature  may,  if  it  will,  constitute  an  artificial  body  for 
no  particular  purpose,  and  endow  it  with  the  attributes  of  a 
natural  person;  but  in  this  country,  corporations  are  never 
created  but  for  specific  objects  and  with  capacity  conamensurate 
to  their  duties.      To   assume  for  them  any  greater  capacity, 
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would  be  a  fraud  on  the  legislature,  which  otherwise  might  be 
creating  an  insurance  office,  whilst  it  supposed  it  was  incorpo- 
rating a  church,  or  in  place  of  a  hospital,  it  might  be  creating 
a  bank.  But  every  affirmative  grant,  implies  a  negative  as  to 
the  grant  of  anything  else,  and  therefore  a  corporation  for  a 
specific  purpose  is  no  corporation  for  any  other  purpose,  and 
consequently  can,  for  such  other  purpose,  do  no  corporate  acts 
to  affect  its  own  rights  or  those  of  other  persons.  In  a  word, 
it  is  recognised  as  having  a  political  existence  only  when  it  is 
viewed  in  a  particular  aspect.  It  is  a  question  not  altogether 
settled,  whether  a  corporation  can  be  a  trustee :  and  although 
the  weight  of  authority  seems  to  be  in  favor  of  the  affirmative, 
I  cannot  accede  to  the  reasoning  of  the  judge  who  delivered 
the  opinion  of  the  Supreme  Court  of  Massachusetts,  in  the 
Trustees  of  Phillips  Academy  v.  King,  12  Mass.  555,  and  who 
thought  that  to  affirm  that  a  corporation  has  not  capacity  to 
hold  in  trust  because  its  interest  and  duties  cannot  be  involved 
in  the  execution  of  a  trust,  would  beg  the  question.  In  Jack- 
son V.  Hartwell,  the  Supreme  Court  of  New  York  thought 
differently.  On  the  grounds  of  authority,  however,  I  would 
incline  to  the  opinion  held  in  Massachusetts,  for  although  on  the 
"'enactment  of  the  Statute  of  Uses,  it  was  held,  that  no  rsKon^ 
one  could  be  seised  in  trust,  who  could  not  be  seised  to  a 
use :  1  Cruise's  Dig.  Trust,  ch.  1,  s.  68 ;  yet  in  later  times  we 
fifid  that  devises  to  corporations  in  trust  are  held  good :  Green  v. 
Rutherford,  1  Ves.  462 ;  Kildare  v.  Eustace,  1  Bro.  C.  C.  81 ; 
Filstead  Hospital  v.  Foach,  2  Vern.  410.  But,  however  this 
may  be,  it  cannot  shake  a  principle  so  deeply  founded  in  reason 
as  that  which  I  have  stated,  and  one  which  is  recognised  in 
Hind  V.  The  Providence  Insurance  Company,  2  Cra.  166 ;  Wales 
t;.  Stetson,  2  Mass.  143;  Denton  t;.  Jackson,  2  Johns.  325; 
Jackson  v.  Hartwell,  15  Id.  44 ;  and  more  distinctly  in  the  Peo- 
ple V.  The  Utica  Insurance  Company,  Id.  884.  But  with  this 
principle,  the  charge  of  the  court  below  was  in  strict  accord- 
ance. The  jury  were  directed  that  the  corporation  would  have 
no  right  to  purchase  lands  or  discount  notes;  ^^but  that  it 
would  have  a  right  to  take  a  bond  or  the  assignment  of  a 
bond  for  moneys  advanced  for  the  purposes  of  the  institution;  or 
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for  any  other  object  fairly  promotive  of  the  views  and  intentions 
for  which  the  company  was  incorporated.  This  is  an  accurate 
statement  of  the  laws  applicable  to  the  subject  generally ;  and  if 
a  particular  exposition  of  it  in  reference  to  the  special  facts  in 
evidence  had  been  desired,  the  point  arising  on  these  facts  should 
have  been  suggested.  But  there  was  nothing  in  the  case  to 
make  it  an  exception  from  the  general  rule.  The  plaintiff  is  in- 
vested with  powers,  common  to  most  bridge  companies,  to  in- 
crease its  capital  if  it  should  be  found  necessary  to  accomplish 
the  object  by  creating  additional  shares ;  and  to  divide  the  pro- 
fits, after  deducting  a  sum  deemed  necessary  as  a  contingent 
fund ;  to  rebuild  or  repair  the  bridge,  as  accident  or  decay  might 
render  it  necessary.  A  construction  which  should  require  this 
fund  to  be  kept  in  the  coffers  of  the  company,  would  be  unneces- 
sarily severe.  It  might,  without  doubt,  be  put  out  at  interest, 
as  usual  with  the  surplus  capital  of  insurance  companies,  pro- 
vided it  were  done  hondfide^  and  not  to  give  color  to  transactions 
which  are  foreign  to  the  business  of  the  corporation.  Had  such 
been  the  nature  of  the  investment  in  the  case  before  us,  the 
legality  of  it  could  not  be  questioned.  But  no  point,  founded 
*on  the  supposed  existence  of  circumstances,  suflScient  to 
^  take  the  case  out  of  the  general  rule,  was  made  for  the 
opinion  of  the  court ;  and  it  b  probable  that  none  such  resulted 
from  the  facts  given  in  evidence.  The  charge,  therefore,  was  in 
every  respect  unexceptionable. 

On  a  full  consideration  of  all  the  points  in  the  case,  it  is  the 
opinion  of  this  court,  that  there  was  no  error  in  the  record. 

Judgment  affirmed. 

Hopkins  for  plaintiff  in  error,  and  Btichanan  for  defendant  in 
error. 
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*In  the  Quarter  Sessions  of  Philadelphia  County.  [*330 
Commonwealth  v.  Abner  G.  Daniel. 

March,  1847. 

1.  The  coart  in  which  the  party  is  attending  as  suitor  or  witness,  is  the  proper 

one  to  apply  for  discharge  from  arrest. 
3.  The  remedy,  by  warrant  and  commitment  under  4th  sec.  of  Act  of  12th 

July,  1842,  is  a  civil,  and  not  criminal  one. 
3.  The  pririlege  f^om  arrest,  is  confined  to  parties  in  civil  proceedings,  unless 

it  appear,  that  the  arrest  on  the  criminal  charge  was  a  contrivance  to  get 

the  defendant  into  custody  on  the  civil  suit. 

The  facts  of  this  case  suflScientlj  appear  in  the  opinion  of  the 
court,  which  was  delivered  by 

Campbell,  J. — ^Abner  G.  Daniel  is  a  resident  of  Kentucky, 
from  which  state  he  has  been  brought  on  a  requisition  from  the 
governor  of  this  state,  on  a  charge  of  obtaining  goods  by  false 
pretences.  On  the  17th  of  this  month,  five  true  bills  for  that 
offence  having  been  found  by  the  grand  jury,  an  application  was 
made  for  the  continuance  of  these  cases  until  the  next  term. 
The  court  declined  to  grant  the  continuance  for  the  term ;  but 
fixed  the  26th  of  April  for  the  trial.  In  the  afternoon  of  the 
17th,  whilst  the  defendant  was  at  his  lodgings  in  this  city,  he  was 
arrested  by  the  sheriff's  deputy,  on  a  warrant  issued  by  Judge 
Findlay,  of  the  District  Court,  under  the  fourth  section  of  the 
Act  of  12th  July,  1842. 

The  application  is  to  discharge  him  from  this  arrest,  on  the 
ground  that  he  is  protected  whilst  attending  this  court  as  a  party. 

The  application  has  been  resisted  on  three  grounds. 

"^ First. — That  this  court  is  not  the  proper  court  to  apply  r+Qoi 
for  his  discharge.  This  principle,  we  think,  is  not  sus- 
tainable. The  court  in  which  the  party  is  a  suitor  or  a  witness, 
is  the  proper  one  to  apply  for  the  discharge.  Such  has  been  the 
ahnost  invariable  practice  of  the  courts  in  this  state,  and  in  our 
opinion  founded  on  good  reason.  The  court  in  which  the  party 
is  a  suitor  or  a  witness,  has  this  power  conferred  on  it,  in  order 
that  its  business  be  not  interrupted,  or  its  dignity  impaired.     It 
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is  the  privilege  of  the  court,  and  not  of  the  suitor  or  witness, 
-which  has  to  be  vindicated  by  a  discharge,  when  an  arrest  has 
taken  place  in  violation  of  that  privilege.  Though  the  court 
from  which  the  process  issued  may  discharge,  it  would  act  upon 
a  different  principle ;  for  an  abuse  of  its  process,  and  not  for  a 
contempt :  Hurst's  Case,  4  Dall.  887 ;  United  States  v.  Edan, 
9  S.  &  R.  147. 

Second. — That  th^  remedy  by  warrant  and  commitment,  under  ^ 
the  4th  section  of  the  Act  of  12th  July,  1842,  is  a  criminal  and 
not  a  civil  one.  Different  provisions  have  been  incorporated  into 
that  act,  some  of  which  are  of  a  criminal,  and  others  of  a  purely 
civil  nature.  Of  the  latter  character,  in  our  opinion,  is  the  pro- 
vision now  under  consideration.  The  warrant  is  issued  by  a 
judge  of  a  court  of  purely  civil  jurisdiction,  and  then  only  in 
specially  enumerated  cases.  After  a  hearing  and  a  commitment, 
the  defendant  may  at  any  time  be  discharged  by  any  judge  of 
the  county,  on  his  paying  the  debt  or  demand  claimed,  and  costs, 
or  by  giving  security  for  the  payment  thereof,  or  on  his  execu- 
ting bonds  under  the  10th  and  11th  sections  of  that  act.  It  is 
apparent,  therefore,  that  this  is  an  injury,  and  not  a  crime,  for 
which  the  legislature  has  only  provided  a  compensation  in  dama- 
ges to  the  party  injured.  In  the  reasoning  of  the  judge  of  the 
District  Court,  in  the  case  of  Neal  v.  Perry,  4  P.  L.  J.  410,  upon 
this  point,  we  entirely  concur. 

The  third  ground  on  which  this  application  has  been  resisted, 
is,  that  the  privilege  from  arrest  does  not  extend  to  parties  under 
criminal  process.  If  Mr.  Daniel  had  been  attending  as  a  party 
or  a  witness,  in  a  civil  case,  or  as  a  witness  in  a  criminal  case, 
there  can  be  no  doubt  that  he  would  be  entitled  to  a  discharge : 
*Smyth  V.  Banks,  4  DalL  329 ;  Hurst's  Case,  Id.  887  ; 
^^^J  United  States  v.  Edan,  9  S.  &  R.  147 ;  Wetherill  v.  Beck- 
ert,  1  Miles  287 ;  Norris  v.  Beach,  2  Johns.  294 ;  Sandford  v. 
Chase,  3  Cowan  881 ;  Roscoe's  Criminal  Evidence  112.  The 
case  reported  in  7  Johns.  588  (Bowes  v.  Tuckerman),  and  the 
case  referred  to  in  Peake's  Evidence,  certainly  do  rule,  that  a 
party  in  a  criminal  prosecution  is  entitled  to  the  privilege.  These 
cases  are  entitled  to  consideration,  but  after  a  careful  survey  of 
all  the  authorities,  I  can  come  to  no  other  conclusion,  than  that 
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the  privilege  is  confined  to  parties  in  civil  proceedings,  unless  it 
appear  that  his  apprehension  on  the  criminal  charge,  was  a  con- 
trivance by  the  plaintiff  to  get  him  into  custody  on  the  civil  suit. 
The  case  of  Williams  v.  Bacon,  10  Wend.  636,  is  very  much  in 
point.  In  that  case,  the  defendant,  charged  with  having  obtained 
goods  by  false  pretences,  was  arrested  as  a  fugitive  from  justice 
in  the  state  of  Massachusetts,  and  delivered  to  the  sheriff  of 
Oneida  county,  the  5th  April.  On  the  17th  of  the  month  he  was 
tried  and  acquitted.  While  in  the  custody  of  the  sheriff,  and 
previous  to  his  trial,  he  was  arrested  on  five  writs  of  capias  ad 
respondendum^  in  actions  founded  upon  contract,  and  was  detained 
thereon  after  his  acquittal.  He  sued  out  a  habeas  corptts^  and 
on  the  4th  May  was  discharged  from  custody  by  a  commissioner. 
Whilst  the  subject  was  under  advisement  before  the  commissioner, 
the  plaintiff  sued  out  a  capias,  and  obtained  an  order  to  hold  to 
bail,  on  which  the  defendant  was  arrested,  after  he  was  set  at 
large  under  the  habeas  corpus.  On  the  motion  to  set  aside  the 
capias,  and  the  arrest  under  it,  the  Supreme  Court  of  that  state 
ruled,  that  **  it  is  no  cause  for  setting  aside  an  arrest  on  a  capias 
under  an  order  to  hold  to  bail,  that  the  defendant  was  brought 
into  this  state  as  a  fugitive  from  justice. 

**  It  seems,  however,  that  had  the  criminal  proceeding  been  a 
mere  pretext  to  bring  the  defendant  within  the  jurisdiction  of  the 
court,  for  the  purpose  of  proceeding  against  him,  civiliterj  that 
the  defendant  would  have  been  discharged." 

In  England,  there  can  be  no  longer  any  doubt  on  this  subject. 
Repeated  adjudications  have  settled,  that  the  privilege  from  arrest, 
eundo  morando  et  redeundo,  is  confined  to  civil  proceedings, 
'^'and  a  defendant  who  has  been  in  custody  on  a  criminal  r^ooo 
charge  of  felony,  and  has  been  acquitted  and  discharged, 
is  not  privileged  from  arrest  on  his  return  home ;  and  the  court 
will  not  relieve  him  from  such  arrest,  unless  it  appears  that  his 
apprehension  on  the  criminal  charge,  was  a  contrivance  by  the 
plaintiff  to  get  him  into  custody  in  the  civil  suit:  Goodwin  v. 
Lordan,  1  Ad.  &  E.  378 ;  3  N.  &  M.  879 ;  Wells  v.  Gurney,  8 
B.  &  Ad.  220 ;  Barret  v.  Price,  1  Dowl.  P.  C.  725 ;  2  Id. 
504 ;  Jacob  v.  Jacob,  3  Id.  675.  Such  being  the  state  of  the 
law  in  our  sister  state  of  New  York,  and  in  England,  we  see  no 
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good  reason  to  depart  from  it.  If  the  party  arrested  by  a  civil 
warrant  is  thereby  prevented  from  procuring  his  witnesses,  or 
preparing  for  his  trial  in  the  criminal  issue,  it  is  always  in  the 
power  of  the  judge  to  continue  the  criminal  prosecution  until  he 
is  fully  prepared  to  meet  it.  Rule  discharged. 

See  1  Tr.  &  H.  Prac.  9,  4th  ed. 


In  the  Circuit  Court  of  the  United  States,  for  the  Eastern 
District  of  Pennsylvania. 

Samuel  M.  Cohen  et  al.  v.  Gratz  et  al. 

ApHl  15,  1847. 

1.  A  motion  for  a  new  trial  of  a  feigned  issae,  directed  by  a  court  of  chan- 
cery, must  be  heard  on  the  merits  of  such  issue  singly,  and  cannot  be 
affected  by  the  equities  arising  on  the  bill  and  answer. 

2.  A  motion  for  a  new  trial  of  such  an  issue,  must  be  disposed  of  before  the 
cause  will  be  heard  on  bill  and  answer. 

On  November  10,  1843,  an  issue  was  directed  by  the  equity 
side  of  this  court,  on  exceptions  filed  to  the  master's  report  in 
the  above  case,  for  the  purpose  of  determining  the  value  of  cer- 
tain lands  in  Union  and  Columbia  counties,  Pennsylvania.  The 
jury  having  found  a  verdict  fixing  a  specific  valuation,  a  motion 
was  made  for  a  new  trial. 

Budd  and  TUghman,  for  the  complainant,  urged  that  on  such 
motion  all  the  equities  of  the  case  were  opened,  *and  that 
-I  in  hearing  it  the  court  would  take  into  consideration  the 
general  merits  on  bill  and  answer :    Commonwealth  v.  Judges,  6 
P.  L.  J.  190 ;  Baker  v.  Williamson,  Supreme  Court  of  Pennsyl- 
vania, December,  1846,  MSS. 

JReed  and  WiUiams,  contra.  The  motion  made  for  a  new  trial 
must  be  heard  and  disposed  of,  before  the  equities  of  the  whole 
case  will  be  considered :  3  Dan.  Ch.  Pr.  764-757. 

Grier,  J.,  said  in  substance :  In  hearing  the  motion  for  a 
new  trial  of  this  issue,  the  court  will  confine  itself  to  the  ques- 
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tion,  whether  the  verdict  of  the  jury  is  in  conformity  with  the 
weight  of  evidence,  and  the  law,  on  the  particular  issue  submitted. 
The  motion  must  be  disposed  of,  and  the  verdict  either  confirmed 
or  a  new  verdict  taken  and  confirmed,  before  the  court  will  hear 
the  whole  merits. 


In  the  Court  of  Common  PleaSy  for  the  City  and  County  of 
Philadelphia. 

Vail  v.  Friend. 

Marchf  1847. 

By  the  practice  of  the  Court  of  Common  Pleas  of  Philadelphia  county,  where 
there  is  an  issue  of  fact,  and  also  an  issue  of  law,  the  latter  must  be  first 
determined. 

The  defendant  pleaded  the  general  issue,  and  also  pleaded 
specially.  To  the  latter  plea  the  plaintiff  demurred,  and  sub- 
sequently obtained  leave  to  amend  the  record,  in  order  to  ob- 
viate the  point  presented  by  the  special  plea.  The  case  was 
placed  on  the  trial  list  at  December  Term,  1846,  by  order  of 
the  plaintiff's  attorney,  and  was  reached  on  the  7th  of  January, 
1847,  when  judgment  was  entered  in  favor  of  the  plaintiff, 
"under  the  four  term  rule,"  damages  assessed,  and  execution 
issued.  Afterwards,  to  wit,  on  the  8th  of  February,  1847,  the 
court  granted  leave  to  the  plaintiff  to  withdraw  the  demurrer, 
and  struck  off  the  special  plea ;  all  of  which  steps  were  taken, 
without  notice  to  the  defendant  or  his  attorney. 

TT.  B.  Biekersony  Esq.,  and  F.  C.  Brewstery  Esq.,  for  plaintiff. 
C.  Wallace  Brooke,  Esq.,  for  defendant. 

*0n  the  27th  of  February,  1847,  the  court  on  motion  r*Qqc 
granted  a  rule  to  show  cause  why  the  judgment  and  execu- 
tion should  not  be  set  aside.  This  rule  was  made  absolute,  on  the 
ground  that  when  the  judgment  was  entered  a  demurrer  was 
pending  which  should  have  been  determined  before  the  issue  of 
fact,  and  that  the  case  was,  therefore,  irregularly  on  the  trial  list. 
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In  the  District  Court  for  the  City  and  C&unty  of  Philadelphia. 
MooRB  V.  Saving  Fund. 

March,  1847. 

The  practice  of  the  District  Conrt  for  the  city  and  coanty  of  Philadelphia, 
when  there  is  an  issue  of  law  and  an  issue  of  fact  on  the  record,  is  to  require 
the  postponement  of  the  argument  of  the  issue  in  law,  until  after  the  trial 
of  the  issue  in  fact. 

In  this  case,  the  defendant  pleaded  payment  and  the  Statute 
'  of  Limitations.  On  the  former  plea  issue  was  joined,  and  on 
the  latter,  after  replication  and  rejoinder,  there  was  a  demurrer. 
The  plea  of  payment  being  still  undisposed  of  on  the  record,  the 
case  came  up  on  demurrer  before  the  court  in  banc,  both  parties 
being  ready  to  proceed  with  the  argument. 

Per  Curiam. — The  issue  in  fact,  now  pending,  must  be  de- 
termined by  a  jury  before  we  will  hear  an  argument  on  the 
demurrer.  As  there  is  an  almost  unlimited  power  of  amendment 
given  to  parties  by  the  Act  of  21st  March,  1806,  "  on  or  before 
the  trial  of  the  cause,"  there  can  be  no  consequence  except  that 
of  delay,  attending  an  argument  on  a  demurrer  before  trial.  A 
party  when  he  is  worsted  may  turn  around  and  amend,  and  all 
that  results  is  the  occupation  of  time.  The  practice  in  this 
court  now  is,  to  continue  the  hearing  of  arguments  on  demurrers, 
when  there  is  an  issue  of  fact  undisposed  of  on  the  record,  until 
after  the  trial  of  such  issue,  at  which  time,  the  power  of  amend- 
ment by  the  parties  ceases,  and  the  question  submitted  to  the 
court  becomes  one  on  which  the  case  rests. 


*373]       ♦/»  the  Court  of  Nisi  Prius  at  Philadelphia. 

Joseph  Fleming,  to  the  use  of  John  M.  De  Bolle,  v.  The  . 
Insurance  Co.  of  the  State  of  Pennsylvania. 

March  Sessions,  1847. 

A  judgment  of  nonsuit  ordered  to  be  entered  on  motion  of  the  defendant,  by 
the  judge  presiding  at  the  trial  of  a  cause  in  the  District  Court  for  the  City 
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and  County  of  Philadelphia,  nnder  the  7th  section  of  the  Act  of  11th  March, 
1836,  is  not  a  bar  to  a  subsequent  action  brought  against  the  same  defend- 
ant by  the  same  plaintiff  for  the  same  cause. 

This  was  an  action  of  covenant,  upon  a  policy  of  insurance 
dated  the  15th  day  of  December,  1827. 

The  defendants  filed  several  special  pleas,  one  of  which  stated, 
in  substance,  that  a  former  action  of  covenant  upon  the  same 
policy,  for  the  same  cause,  had  been  brought  by  the  same  plain- 
tiff against  the  defendants  in  the  District  Court  for  the  City  and 
County  of  Philadelphia,  in  which  the  defendants  had  pleaded 
non  infrefferunt,  &c. :  that  upon  the  trial  of  that  action,  after 
the  plaintiff  had  produced  his  evidence,  and  closed  his  case,  the 
judge  presiding  at  the  trial  had,  on  motion  of  the  defendants, 
directed  a  nonsuit,  with  leave,  &c.,  under  the  7th  section  of  the 
Act  of  March  11th,  1836 :  and  that  the  plaintiff  had  afterwards 
moved  the  court  in  banc  to  set  aside  the  said  judgment  of  non- 
suit, which  was  refused.  To  this  plea  the  plaintiff  demurred, 
and  the  defendants  joined  in  demurrer. 

♦The  7th  section  of  the  Act  of  March  11th,  1836,  Pur-  ^  ^^ 
don,  7th  ed.  p.  268,  is  as  follows :  "  Whenever  the  defend-  *■  * 
ant,  upon  the  trial  of  a  cause  in  the  said  court,  shall  offer  no 
evidence,  it  shall  be  lawful  for  the  judge  presiding  at  the  trial, 
to  order  a  judgment  of  nonsuit  to  be  entered,  if,  in  his  opinion, 
the  plaintiff  shall  have  given  no  such  evidence  as  in  law  is  suffi- 
cient to  maintain  the  action,  with  leave,  nevertheless,  to  move 
the  court  in  banc  to  set  aside  such  judgment  of  nonsuit;  and  in 
case  the  said  court  in  banc  shall  refuse  to  set  aside  the  nonsuit^ 
the  plaintiff  may  remove  the  record  by  a  writ  of  error  into  the 
Supreme  Court,  for  revision  and  reversal,  in  like  manner  and 
with  like  effect  as  he  might  remove  a  judgment  rendered  against 
him  upon  a  demurrer  to  evidence. 

C.  IngersoUy  Esq.,  for  plaintiff. — ^A  nonsuit  is  not  a  bar  to 
another  action  for  the  same  cause :  Co.  Litt.  139  a ;  Purdon,  7th 
ed.  268 ;  Milchard  v.  Halsey,  3  Wils.  149 ;  6  Com.  Dig.  277, 
Pleader,  X.  4 ;  7  Bouvier's  Bac.  Abr.,  Pleas,  II.  619. 

L.  A.  Scott  J  Esq.,  for  defendants. — This  is  not  the  ordinary 
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nonsuit,  which  is  a  mere  default  (3  Bl.  Com.  876),  and  cannot  be 
forced  upon  a  plaintiff:  2  Binn.  234,  248;  1  S.  &  R.  860;  2 
Term  Rep.  265 ;  8  Ad.  &  E.  166 ;  and  which  he  has  a  right  to 
suffer  at  any  moment :  4  Watts  308 ;  9  W.  &  S.  153.  Here, 
after  a  full  trial,  the  judgment  of  the  court  was  against  the 
plaintiff;  and  it  is  to  be  presumed  that  another  trial  must  result 
in  the  same  way.  There  is  no  allegation  of  accident  or  surprise. 
A  writ  of  error  will  lie  upon  the  judgment,  which  would  be  worse 
than  useless  if  the  plaintiff  can  recommence  his  action,  after  the 
judgment  is  aflSrmed :  2  Watts  108 ;  4  Term  Rep.  436.  The 
motion  for  a  nonsuit  is  a  demurrer  to  the  evidence :  3  W.  &  S. 
14;  9  Id.  187;  Gould's  Pleading,  chap.  ix.  s.  47,  &c.  The 
plaintiff's  rights  are  pointed  out  by  the  act.  The  right  to  a 
jury  trial  is  not  touched  by  our  construction,  and  the  act  saves 
time. 

C.  IngerBoU^  Esq.,  in  reply. — The  question  might  have  been 

different,  had  the  plaintiff  taken  a  writ  of  error.     The  question 

*is  on  the  construction  of  a  statute,  and  the  argument  from 

J  inconvenience  cannot  apply.   The  act  calls  it  "a  judgment 

of  nonsuit,"  the  right  to  a  jury  trial,  would  be  infringed  if  the 

nonsuit  was  held  to  be  final. 

The  following  opinion  was  delivered  by 

Gibson,  C.  J. — It  certainly  was  held  in  the  cases  quoted  that 
a  motion  for  a  nonsuit  under  this  statute,  is  like  a  demurrer  to 
evidence;  not,  however,  as  regards  the  effect  of  the  judgment 
consequent  upon  it,  but  as  regards  the  inferences  that  may  be 
made  from  the  evidence.  It  is  settled,  that  the  court  may  infer 
any  fact  from  it  which  a  jury  might  infer,  or  which  a  demurrant 
would  be  compelled  to  admit.  What  next  ?  Should  the  evidence 
still  be  insufficient  to  make  out  a  case,  the  court  is  to  give  judg- 
ment, not  for  the  defendant,  as  in  the  case  of  a  demurrer,  but  of 
nonsuit.  Now,  in  the  case  of  a  nonsuit,  as  the  plaintiff  is  merely 
called,  and  his  silence  recorded,  there  is  strictly  no  judgment  at 
all ;  and  though  it  is  peremptory  in  attaint,  appeals  of  felony,  and 
in  one  or  two  other  cases  practically  unknown  to  our  jurispru- 
dence, it  has  been  universally  understood  in  Pennsylvania  to  be 
no  bar  to  a  subsequent  suit  for  the  same  cause.     Such  is  both 
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the  technical  and  the  popnlar  understanding  of  its  consequences. 
It  is,  however,  called  a  judgnaent  in  the  statute  under  considera- 
tion, as  it  was  called  in  the  14  G.  2,  c.  2,  which  enables  a  judge 
at  nisi  prius  to  give  judgment,  "as  in  case  of  nonsuit,"  when  a 
plaintiff  refuses  to  bring  on  his  cause,  sent  down  for  trial,  under 
a  proviso  rule.  Now  had  this  judgment  of  nonsuit,  under  the 
Act  of  Assembly,  been  intended  to  have  the  effect  of  a  judgment 
on  demurrer  to  evidence,  why  was  not  the  court  ordered  to  give 
judgment  directly  for  the  defendant,  which  would  have  been  the 
more  immediate  and  sensible  course  of  attaining  the  end?  Or 
why,  since  it  was  known  that  the  defendant  might  attain  it  by  a 
demurrer  to  evidence,  did  the  legislature  interfere  at  all  ?  Cer- 
tainly not  to  relieve  him  from  the  risk  attendant  on  a  demurrer, 
and  at  the  same  time  give  him  the  benefit  of  it ;  for  if  the  plain- 
tiff were  driven  to  the  necessity  of  staking  his  case  on  the  court's 
view  of  the  evidence,  the  defendant  ought,  on  every  *prin-  rstcoirg 
ciple  of  reciprocity,  to  do  the  same.  The  object  plainly 
was  to  save  time  by  compelling  a  plaintiff  who  could  show  no 
case,  to  submit  to  a  nonsuit ;  without  driving  the  defendant  to 
the  perilous  step  of  such  a  demurrer.  The  power  of  barring  the 
plaintiff's  access  to  the  jury,  is  an  arbitrary,  though  a  necessary 
one ;  and  as  it  derogates  in  some  measure  from  a  constitutional 
right,  it  is  not  to  be  enlarged  by  construction.  It  is  true  that 
the  defendant  could  have  barred  it  to  the  same  extent  by  a  de- 
murrer to  evidence ;  but  this  is  attended  with  so  much  risk,  that 
resort  is  seldom  had  to  it,  and  it  can  scarce  be  said  to  be  a  prac* 
tical  impediment  to  trial  by  jury.  By  reason  of  this,  the  parties 
often  went  to  the  jury  with  a  flourish  of  trumpets,  when  there 
really  was  nothing  to  try ;  to  remedy  which,  the  legislature  di- 
rected the  judge  to  step  in  and  turn  the  plaintiff  out  of  court,  not 
depriving  him  of  his  writ  of  error,  or  a  right  to  go  before  another 
jury  with  a  better  case.  It  is  said  there  may  be  reason  for  allow- 
ing such  a  right  to  a  plaintiff  who  has  been  driven  to  a  voluntary 
nonsuit  by  accidental  inability  to  bring  forward  the  whole  strength 
of  his  case,  occasioned  by  accident  and  surprise,  which  does  not 
exist  in  the  case  of  one  who  has  deliberately  brought  it  forward 
and  failed.  But  how  does  it  appear  that  the  latter  is  not  equally 
prevented  and  taken  by  surprise,  when  he  is  tripped  up  the  in- 
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stant  he  has  closed  his  evidence?  The  former  may  not  only 
ddiberately  go  before  the  jury  with  his  case,  but  take  the  opinion 
of  the  judge  on  it,  and  a  nonsuit,  even  when  the  jury  are  ready 
to  deliver  their  verdict.  It  may  be  said  that  this  is  not  by  statute, 
but  by  the  course  of  the  common  law ;  but  it  is  not  entirely  so. 

The  "  act  further  to  regulate  proceedings  in  courts  of  justice  " 
allows  him  to  suffer  a  nonsuit  at  the  latest  moment ;  and  yet  no 
one  has  ever  dreamt  that  it  precludes  a  second  action  for  the  same 
cause.  The  privilege  would  be  a  barren  one  if  it  did ;  and  this 
shows  that  the  legislature  has  not  viewed  a  nonsuit  as  a  judgment 
to  that  effect.  Why  then  should  it  be  supposed  that  a  different 
effect  was  intended  to  be  given  to  an  involuntary  nonsuit,  which 
precludes  everything  like  deliberation?  It  is  a  rule  of  construc- 
tion, that  statutes  are  to  be  interpreted  as  near  as  may  be  to  the 
*3771  P^^^^P'^^  ^f  ^^  common  '''law ;  and  technical  terms  are 
to  be  understood  in  their  technical  sense,  unless  it  clearly 
appear  by  the  context  that  they  were  intended  to  be  understood 
on  a  different  one.  ^^  It  is  to  be  presumed  that  the  legislature 
know  how  to  use  terms  applicable  to  the  subject  matter :"  Dwar- 
ris  707;  and,  in  this  instance'it  doubtless  knew  the  technical  con- 
sequences of  the  judgment  it  prescribed.  The  plea  is  therefore 
bad.  . 

Demurrer  sustained,  and  judgment  of  respondeat  ouster. 

Vide  Wharton  v.  Williamson,  1  Harria  275 ;  Bowmonville  v.  Goodall,  10 
Barr  133. 


♦888]  *In  the  Supreme  Court  of  Pennsylvania  at  Nisi  Prius. 

Michael  Dailby  and  others  v.  The  Executors  op  Paul 
BboK)  Deceased. 

March  Term,  1847. 

1.  Where  in  a  conrejance  of  a  lot,  reserring  ground-rent,  it  was  described 
as  bounded  on  the  south  "  by  Beck  street  to  be  laid  open  fiftj  feet  wide 
fh>m  Sixth  to  Seyenth  street,"  the  specification  of  the  width  was  held  to 
be  matter  of  stipulation  rather  than  of  description,  and  that  this  covenant 
while  it  remained  unbroken  ran  with  the  land. 
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2.  From  the  nature  of  this  coyenant  there  could  be  but  one  breach  of  it,  and 
therefore  but  one  satisfaction. 

3.  Action  for  damages  on  this  coTenant  coi}ld  only  be  maintained  bj  him 
who  was  owner  at  the  time  of  the  breach. 

This  was  an  action  of  covenant  arising  under  the  following 
circumstances. 

On  the  first  of  November,  1796,  Paul  Beck  and  wife  conveyed  to 
Taylor  &  Black,  a  certain  lot  described  in  the  deed  as  ^^  bounded 
on  the  south  by  Beck  street  to  be  laid  open  fifty  feet  wide  from 
Sixth  street  to  Seventh  street,"  reserving  ground-rent.  The 
plaintifis  deduced  their  title  regularly  from  Taylor  &  Black, 
and  contended  thai  the  words  in  the  deed  amounted  to  a  covenant 
on  the  part  of  Mr.  Beck,  to  open  Beck  street,  fifty  feet  wide 
between  Sixth  and  Seventh  streets. 

The  defendants  pleaded  non  e%t  factum^  non  infregitj  &c. 

They  also  pleaded  specially,  that  the  breach  of  the  covenant,  if 
any,  occurred  before  the  seisin  of  the  plaintiff*;  that  the  ground 
through  which  Beck  street  was  to  have  been  opened,  had  been 
permanently  converted  to  other  uses  than  those  of  a  street. 

They  also  pleaded  a  release  for  each  of  the  parties  successively 
seised  of  the  premises,  and  the  Statute  of  Limitations. 

The  case  was  argued  on  a  demurrer  to  these  pleas. 

J.  L  0.  ffarej  Esq.,  in  support  of  the  demurrer,  cited  9  B.  & 
C.  503 ;  IT  Wendell  186 ;  Dyer  887 ;  1  M.  &  Selw.  855 ;  4  Id.  58 ;  5 
Taunton  418  y  Smith's  Leading  Cases  82 ;  Peck  106 ;   Paige  359. 

-R  LetoiSy  Esq.,  and  F.  W.  JSubbell,  Esq.,  contra: — 7  Bing. 
682;  3  B.  &  C.  322;  8  Camp.  514;  16  Wendell  531;  2  Whart- 
123;  C.  &  M.  644;  11  Mass.  306;  16  Id.  161;  16  Wend.  16. 

♦The  opinion  of  the  court  was  delivered  by  r*884 

Gibson,  C.  J. — The  bent  of  my  mind  is,  that  the  words 
reUed  on,  create  a  covenant,  though  I  have  no  little  doubt  on  the  sub- 
ject. They  appear  to  have  been  intended  for  more  than  descrip- 
tion; for  it  seems  to  have  been  a  substantial  part  of  the  contract 
that  the  street  should  be  opened  to  give  access  to  the  lot,  without 
which  it  would  have  been  of  little  value.  It  is  described  as 
bounded  on  the  south  "  by  Beck  street  to  be  laid  open  fifty  feet 
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wide  from  Sixth  to  Seventh  street."  And  the  specification  of  the 
width  seems  to  he  a  matter  of  stipulation  rather  than  of  descrip- 
tion. I  am  of  opinion  too,  that  this  covenant  while  it  remained 
nnhroken  ran  with  the  land,  though  it  related  not  to  anything 
to  be  done  on  the  lot.  But  it  is  admitted  bj  the  pleadings,  that  it 
was  broken  in  the  time  of  the  original  grantors,  and  long  before 
the  plaintiffs  purchased  the  property,  and  as  there  could,  from  the 
very  nature  of  the  covenant,  be  but  one  breach  of  it,  there  could 
be  but  one  satisfaction.  If  there  could  be  more,  every  succeed- 
ing day  would  give  a  new  cause  of  action,  and  subject  the  grantor 
to  interminable  litigation.  It  results,  that  the  whole  injury  was 
to  be  compensated  in  one  action ;  and  consequently  that  it  could 
be  maintained  only  by  him  who  was  owner  at  the  time  of  the 
breach. 

Demurrer  to  the  fifth  plea  sustained,  but  the  demurrers  to  the 
other  pleas  overruled,  and  judgment  for  the  defendant. 

Vide  2  Tr.  k  H.  Prac.  29,  4th  ed. 


♦4831  *'^  ^^^  Court  of  Quarter  Sessions  of  the  City  and 
County  of  Philadelphia. 

The  Guardians  of  the  Poor  v.  William  P.  Smith. 

March  Term,  1847. 

Where  an  Act  of  Assembly  directed  "  that  the  father  and  grandfather,  and 
the  mother  and  grandmother,''  Ac,  "  of  everj  poor,  old,  blind,  lame,  and 
impotent  person,  or  other  poor  person,"  Ac, "  not  able  to  work,  being  of  suffi- 
cient abilitj,  shaU  at  their  own  charges  relieye  and  maintain  eyerj  such 
poor  person,  as  the  Court  of  Quarter  Session  of  the  county  where  such  poor 
person  shall  reside,  shall  order  and  direct,"  Ac.  Held,  that  a  grandfather, 
whose  means  were  sufficient  for  the  purpose,  was  chargeable  with  the  sup- 
port of  the  infant  children  of  a  son,  such  infant  children  being  destitute  of 
support,  and  unable  to  work,  it  appearing  that  the  father  of  such  children 
was  out  of  the  jurisdiction  of  the  court,  though  there  was  no  evidence 
showing  that  he  was  himself  unable  to  work,  or  to  support  his  children, 
though  it  appeared  that  he  had  married  improvidentlj,  and  without  his 
father's  consent. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the  court, 
which  was  delivered  by 
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Parsons,  J. — ^The  gnardians  of  the  poor  have  presented  a 
petition  setting  forth  that  Adelaide  S.  Smith,  aged  20  months, 
and  Edward  N.  Smith,  aged  8  months,  are  a  charge  upon  said 
gnardians ;  that  their  father,  Charles  W.  Smith,  has  deserted 
them,  and  that  their  mother  is  unable  to  provide  for  their  sup- 
port; that  their  paternal  grandfather,  the  said  defendant,  is  of 
sufficient  ability  to  relieve  and  maintain  them ;  and  praying  that 
he  shall  be  ordered  to  relieve  and  maintain  said  children. 

It  is  admitted  by  the  respondent,  that  Charles  W.  Smith  is 
his  son,  and  that  these  are  the  children  of  the  said  Charles,  nor 
is  it  denied  that  they  are  a  charge  upon  the  guardians  of  the 
poor ;  but  it  is  averred  by  the  respondent  in  his  answer,  that 
said  Charles  is  able  to  work ;  and  it  is  also  averred,  that  he  has 
^enlisted  in  the  army  of  the  United  States,  and  is  now  ruiAOA 
with  it  in  Mexico ;  and  the  respondent  also  denies  that  ho 
is  of  sufficient  ability  to  relieve  and  maintain  said  children. 
But  he  further  states  in  his  answer,  that  he  is  entirely  out  of 
employment,  and  has  been  for  the  last  three  years  ;  and  that  his 
annual  income  is  eight  hundred  dollars  per  year,  that  he  has  a 
wife  and  three  other  children  dependent  on  him  for  their  sup* 
port. 

Under  the  facts  presented,  two  questions  arise  for  our  consider- 
ation :  first,  whether  the  grandfather  can  be  charged  with  the 
support  of  these  infant  children ;  and  secondly,  whether,  if  in 
point  of  law,  he  can  be  made  liable  for  their  maintenance,  he  is 
of  sufficient  ability  to  contribute  to  their  support. 

A  proper  decision  of  the  first  question  depends  mainly  upon 
the  construction  of  the  28th  section  of  the  Act  of  18th  June, 
1886,  relating  to  the  poor,  and  the  Act  of  1803,  which  applies 
to  the  city  of  Philadelphia.  This  section  provides  that,  ''  the 
father  and  grandfather,  and  the  mother  and  grandmother,  and 
the  children  and  grandchildren,  of  every  poor  person  not  able  to 
work,  at  their  own  charge,  shall,  being  of  sufficient  ability,  re- 
lieve and  maintain  such  poor  person  at  such  rate,  as  the  Court 
of  Quarter  Sessions  of  the  county  where  such  poor  person  re- 
sides, shall  order  and  direct."  This  is  the  general  law  which 
prevails  throughout  the  state.  The  act  which  has  more  immedi- 
ate reference  to  the  case  now  before  us,  is  that  of  the  29th  of 
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March,  1803;  entitled,  ^^An  act  for  the  consolidation  and 
amendment  of  the  laws  as  £ftr  as  thej  respect  the  poor  of  the 
city  of  Philadelphia,"  &c.  The  29th  section  of  this  law  pro- 
vides, that,  ^^  The  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  and  grandchildren,  of  every  poor, 
old,  blind,  lame  and  impotent  person,  or  other  poor  person,  with- 
in the  said  city,  district  or  township,  not  able  to  work,  being  of 
sufficient  ability,  shall  at  their  own  charges,  relieve  and  maintain 
every  such  poor  person,  as  the  Court  of  Quarter  Sessions  of  the 
county  where  such  poor  persons  reside,  shall  order  and  direct, 
on  pain  of  forfeiting  seven  dollars  for  every  month  thoy  shall  fail 
therein."  These  sections  are  substantially  the  same,  but  the 
latter  has  a  more  immediate  reference  to  the  city  and  districts, 
and  imposes  a  different  penalty  froni  the  Act  of  1836. 

♦If  the  father  of  these  infants  was  dead,  or  if  he  him- 
^  self  was  a  pauper,  or  unable  by  his  labor  to  support 
them,  there  could  be  but  little  question  about  the  liability  of  this 
respondent  for  their  support,  if  he  is  of  sufficient  ability  to  afford 
them  relief.  But  it  is  contended,  inasmuch  as  the  father  is  alive, 
and,  for  aught  that  appears  before  the  court,  is  able  to  labor,  the 
first  duty  for  their  maintenance  devolves  upon  him,  before  the 
grandfather  can  be  made  liable.  Hence  it  becomes  important  to 
inquire  whether  such  is  the  true  construction  of  the  act.  To 
whom  does  the  expression,  ^^  not  able  to  work,"  apply  ?  To  the 
pauper,  or  to  the  father  of  the  grandchild  that  becomes  a  pauper  ? 
I  apprehend  that  the  true  meaning  of  the  law  is  this,  that  it  ap- 
plies to  the  person  chargeable  upon  the  public  authorities,  and 
has  no  relation  to  intermediate  connections.  The  reading  of  the 
statute,  in  my  opinion,  is  this :  If  a  child  is  a  pauper  and  not 
able  to  work,  and  becomes  a  charge  upon  the  guardians  of  the 
poor,  the  parent  must  support  him.  If  a  grandchild  is  a  pauper 
and  unable  to  work,  and  becomes  a  charge  upon  the  public,  the 
grandparent  must  support  such  relative,  for  the  act  makes  no 
mention  as  to  the  person  who  shall  first  be  resorted  to.  Yet 
natural  justice  would  seem  to  require  that  the  father  should  first 
be  resorted  to,  if  within  the  reach  of  the  process  of  the  court. 
But  I  can  find  nothing  in  the  law  that  requires  the  guardians  of 
the  poor  to  leave  a  responsible  person  and  go  to  foreign  parts  to 
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look  for  another  party,  when  they  have  one  near  them  that  is 
equally  responsible  with  such  other.  It  seems  to  me  that  either 
father  or  grandfather  is  liable  for  the  support  of  a  pauper,  when 
of  sufiScient  ability,  instead  of  the  poor  person's  being  supported 
at  the  public  expense.  This  case  may  be  likened  to  that  of  prin- 
cipal and  surety.  The  principal  has  gone  to  a  foreign  country ; 
a  bond  becomes  due  in  his  absence.  Now,  although,  as  between 
the  obligors,  no  one  can  doubt  but  the  principal  ought  to  pay 
the  debt,  yet  it  is  perfectly  just  that  the  obligee  should  resort  to 
the  surety.  So  with  the  guardians  of  the  poor ;  when  they  find 
that  the  law  has  made  both  the  father  and  grandfather  liable  for 
the  support  of  these  children,  they  may  resort  to  him  that  they 
find  within  the  reach  of  legal  process,  and  leave  *the 
grandfather  to  his  remedy  against  the  natural  father  of  ^ 
the  children  for  all  that  he  may  pay  for  their  support.  It  seems 
to  me  that  the  desertion  of  the  father  of  these  children  cannot 
enter  into  the  consideration  of  the  question  now  before  us  under 
the  law,  it  being  admitted  that  the  mother  is  unable  to  maintain 
them.  The  merits  of  the  controversy  seem  to  be  these :  Shall 
these  children  be  permitted  to  live  at  the  public  expense,  when 
the  grandfather  has  the  means  for  their  maintenance  ? 

It  is  alleged  that  the  son  of  the  defendant  was  a  wild  and 
thoughtless  young  man;  that  he  married  against  his  father's 
wishes  and  consent,  before  he  had  the  means  of  supporting  a 
family ;  and  now  that  a  child  by  his  waywardness  should  subject 
a  parent,  as  he  advances  in  life,  to  bear  a  charge  cast  upon  him 
against  his  better  judgment,  is  extremely  unjust.  It  may  be  an 
occurrence  which  causes  unpleasant  sensations  in  the  mind  of  a 
father ;  but  it  is  one  of  those  misfortunes  in  life  to  which  every 
parent  is  exposed,  and  the  law  deems  it  wiser  that  they  should 
be  borne  by  individuals  than  the  public ;  for  the  question  is  this, 
who  shall  support  these  infants — the  grandfather  or  the  guardians 
of  the  poor,  the  former  being  of  ample  ability  7  In  our  opinion, 
the  law  has  cast  it  upon  him ;  nor  can  the  hardship  of  the  case 
enter  into  our  consideration.  It  becomes  a  simple  question  of 
legal  obligation,  and  this  must  be  fulfilled  by  those  on  whom  the 
law  enjoins  it.  The  sympathies  of  the  heart  ought  never  to 
divert  the  mind  of  a  judge  from  a  true  exposition  of  the  law  as 
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it  is  written.  Our  business  is  to  expound,  not  to  make  the 
law. 

Although  the  point  now  before  us  may  be  new  in  this  state, 
for  there  seems  to  be  no  reported  case  on  the  subject  under  con- 
sideration, yet  the  question  seems  to  have  been  considered  by  the 
courts  of  England  on  a  construction  of  the  statute  43  Eliz.,  c.  2, 
sect.  7,  of  which  our  Act  of  1803  is  a  literal  transcript.  Hence 
it  was  ruled  in  the  case  of  Rex  v.  Joyce,  16  Viner  423, 
though  the  father  be  living,  if  he  be  unable,  the  grandfather, 
being  of  ability,  may  be  compelled  to  keep  the  grandchild,  and 
also  to  pay  so  much  money  as  the  justices  shall  think  reasonable 
for  the  time  past. 

In  the  case  of  The  King  v.  Cornish,  2  B.  &  Ad.  498, 
*  which  was  on  a  rule  to  quash  the  order  of  maintenance, 
-J  on  the  ground  that  it  was  not  stated  therein  that  the 
father  was  either  dead  or  unable  to  maintain  the  children,  Lord 
Tenterden  remarks :  ^'  The  question  is  whether  the  magistrates, 
to  justify  the  making  a  charge  upon  the  grandfather,  were  bound 
to  state  on  the  face  of  their  order  that'  the  father  was  dead  or 
unable  to  support  his  children  ?  There  is  nothing  in  the  Act  of 
Parliament  to  show  that  the  obligation  of  the  grandfather  is  ab- 
solute, only  in  the  event  of  the  father  being  unable ;  and  that 
being  so,  I  think  the  justices  who  made  this  order  were  not 
bound  to  assign  on  the  face  of  it  any  reason  why  they  made  it 
on  the  grandfather." 

From  these  authorities  it  is  manifest,  that  the  grandparent  is 
liable  in  all  cases,  if  the  children  are  chargeable  upon  the  public, 
and  are  unable  to  work.  Such  seems  to  be  the  provision  of  the 
act,  and  no  obligation  seems  to  rest  upon  the  guardians  of  the 
poor  to  show  that  the  father  is  unable  to  provide  for  their  sup- 
port. In  a  case  like  the  present,  the  inquiry  seems  to  be,  are 
the  grandchildren  paupers  ?  Are  they  able  to  work  ?  And  is 
the  grandparent  of  sufficient  ability  to  relieve  the  public  from  the 
burden  cast  upon  it  ?  Entertaining  this  view  of  the  law,  we  will 
next  examine  and  see  whether  the  respondent  is  of  sufficient 
ability  to  provide  for  the  support  of  these  children. 

When  the  respondent  appeared  in  court  to  answer  this  com- 
plaint, we  suggested  to  his  counsel  that  he  should  state  in  his 
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answer  under  oath,  not  only  what  was  his  own  estimated  value 
of  his  property,  but  also  disclose  fully  to  the  court  what  it  was, 
in  order  that  we  might  determine  as  to  his  ability  to  provide  for 
the  support  of  these  infants,  in  case  the  court  should  be  of  the 
opinion  he  was  liable,  if  of  sufficient  ability ;  but  this  he  has 
declined  to  do,  and  has  simply  stated  in  his  answer  not  under 
oath,  that  his  yearly  income  does  not  exceed  eight  hundred 
dollars.  As  a  reply  to  this  assertion,  the  counsel  for  the 
guardians,  by  testimony,  have  shown  that  the  income  of  the 
grandfather  must  be  much  more  than  this;  and  making  the 
most  moderate  allowance  in  his  favor  from  the  evidence,  it  is 
not  probably  less  than  twelve  or  fifteen  hundred  dollars.  In 
*the  absence  of  a  full  and  fair  disclosure  of  his  means  and 
ability,  when  requested,  and  from  the  fact,  that  he  is  a  '• 
gentleman  living  without  pursuing  any  business,  upon  the  annual 
income  of  his  estate ;  and  firom  the  evidence  now  before  us  as 
to  what  that  income  is,  we  have  no  doubt  of  his  ability  to  sup- 
port these  infant  children,  and  are  compelled  to  make  an  order 
to  that  effect.  There  was  considerable  discussion  as  to  what 
rule  should  be  adopted  where  one  had  barely  an  income  suf- 
ficient for  his  own  comfortable  support  and  that  of  the  resi- 
due of  his  family ;  but  on  this  point  we  do  not  desire  to  express 
an  opinion,  because  there  has  been  nothing  disclosed  by  the 
respondent  that  requires  this  question  to  be  considered. 


*In  the  District   CouH  of  the   United  States  far  the    [*469 
JEastem  District  of  Pennsylvania.    In  Admiralty. 

Lincoln  &  Co.  v.  Schooner  Volusia. 

September  21, 1846. 

1.  If  ft  berth  at  any  of  the  wharres  of  the  city  of  Philadelphia  be  for  th^  time 
occupied  by  a  yessel  in  which  the  owner  or  postetsor  of  the  wharf  has  an 
immediate  interest,  whether  such  vessel  be  loading,  discharging  or  empty, 
no  other  vessel  can  claim  a  right  to  occupy  that  berth. 

2.  If  an  adequate  berth  be  vacant  at  any  wharf  it  may  be  occupied  at  once 
VOL.  IV. — 6  (65) 


Digitized  by 


Google 


469  LINCOLN  v.  THE  VOLUSL^  [P.  L.  J. 

with  the  owner's  content,  otherwise  the  master  or  agent  of  the  ressel  mast 
applj  to  the  owner  possessor  of  the  wharf  for  permisson  to  occapj  it,  and 
if  within  twenty-four  hours  after  such  application  the  racant  berth  is  not 
filled  bj  some  yessel  in  which  the  owner  or  possessor  of  the  wharf  has  an 
immediate  interest,  it  maj  then  be  lawfully  occupied  by  the  yessel  for 
which  the  application  was  made,  for  such  time  as  the  despatch  of  business 
may  require. 
4.  A  yessel  arriying  from  sea  and  desirous  of  discharging  her  cargo,  may 
claim  the  inner  berth  at  the  wharf  for  a  reasonable  time,  not  exceeding  six 
days,  and  may  require  yessels  that  are  empty  or  receiying  freight  to  take 
for  the  time  the  outer  berth,  unless  between  the  10th  December  and  Ist 
March. 

4.  The  custom  of  the  port  of  Philadelphia  has  established  the  right  of  a 
yessel,  which  has  legally  occupied  an  outer  berth,  to  claim  the  next  inner 
berth  which  she  coyers  wheneyer  it  has  become  yacant. 

5.  The  wardens  of  the  port  represented  by  the  master- wardens,  and  the  har- 
bor-masters, are  the  officers  intrusted  with  the  interpretation,  application 
and  enforcement  of  the  legal  and  customary  regulations  of  the  port. 

The  libellants  were  the  owners  of  a  line  of  packets  trading 
between  Philadelphia  and  Boston,  and  were  lessees,  and  for  the 
purposes  of  their  business,  occupiers  of  a  wharf  on  the  river 
Delaware  within  the  city  limits. 

On  the  15th  September,  1846,  the  outer  end  of  their  wharf 
was  occupied  by  one  of  their  yessels,  the  Robert  Wain,  which 
had  just  completed  her  discharge.  The  south  side  was  occupied 
by  another  of  their  yessels,  the  Sulla,  which  was  then 
•1  ^nearly  empty,  and  according  to  the  regulation  of  the 
packet  line,  was  to  receiye  freight  till  the  following  Saturday, 
the  22d,  and  then  to  sail  on  her  regular  trip.  The  Volusia,  a 
schooner  just  arrived  with  a  cargo  from  Palermo,  occupied  with 
the  consent  of  the  complainants  the  outer  berth  abreast  of  the 
Robert  Wain,  and  was  secured  by  her  hawser  to  the  complain- 
ant's wharf.  The  Robert  Wain  being  in  the  act  of  running  from 
her  berth,  efforts  were  made  by  both  the  Sulla  and  the  Volusia 
to  occupy  it.  The  Sulla  succeeded,  and  early  on  Monday  she 
discharged  the  rest  of  her  cargo.  The  proprietors  of  the  wharf 
desired  to  retain  her  there,  to  await  the  arrival  of  freight,  but 
the  harbor-master,  acting  under  the  authority  of  the  wardens  of 
the  port,  compelled  her  to  give  place  to  the  Volusia.  The  re- 
maining facts  bearing  on  the  issue  are  set  forth  in  the  opinion  of 

the  court* 
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Waln^  for  libellantB. 

jET.  M.  Phillip8y  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Kanb,  J.'^^The  complainants  claim  damages  from  the  owners 
of  the  Yolasia  for  their  alleged  loss  and  wharfage  at  a  rate 
greatly  above  the  usage,  for  the  forcible  occupation  of  their 
wharf  at  a  time  when  it  was  wanted  for  their  own  purposes. 
They  have  failed,  however,  to  connect  the  agents  or  officers  of 
the  Volusia  with  the  action  of  the  harbor-master,  and  they  can- 
not set  up  his  misconduct,  if  any  such  were  proved,  as  a  reason 
for  enhancing  the  charge  of  wharfage.  But  I  have  been  asked 
on  both  sides  to  examine  the  question,  whether  the  Volusia, 
under  the  circumstances,  was  or  was  not  entitled  to  claim  the 
berth  which  was  assigned  her  by  the  harbor-master,  and  as  I  am 
told  that  there  are  cases  constantly  occurring  which  make  an 
exposition  of  the  law  of  the  port  on  this  subject  desirable,  I  have 
reviewed  with  some  care  the  different  regulations  that  appear  to 
bear  upon  it. 

By  the  laws  of  Pennsylvania,  the  right  to  the  bed  of  a  naviga- 
ble stream  resides  in  the  Commonwealth.  The  title  of  the  ripa- 
rian owner,  extends  only  to  low-water  mark.  The  privilege  of 
erecting  wharves  to  project  into  the  stream,  is  '^'therefore  ritLAn-i 
one  which  may  be  granted  or  withheld  at  the  pleasure  of 
the  state.  An  Act  of  Assembly  authorizes  the  wardens  of  the 
port  of  Philadelphia  to  confer  this  privilege  as  to  the  river 
Delaware  on  certain  parties,  the  wharves,  when  constructed, 
being  of  course  subject  to  such  legal  regulations  as  may  be 
prescribed.  Some  of  these  are  set  forth  in  the  different  statutes, 
and  the  duty  of  making  others  is  delegated  to  the  wardens. 
The  master  warden  is  the  president  of  the  board,  and  may  in 
certain  cases  act  as  its  representative  in  the  intervals  of  its  meet- 
ing, but  its  executive  officer  is  the  harbor  master.  The  duty  of 
the  harbor  master,  so  far  as  the  present  question  is  concerned,  is 
to  enforce  and  superintend  the  execution  of  all  laws  of  the  Com- 
monwealth, and  all  regulations  of  the  corporation  of  Philadelphia, 
or  of  the  wardens  of  the  port,  for  regulating  and  stationing  all 
ships  or  vessels  in  the  stream  of  the  river,  or  at  the  wharves 
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within  the  boundaries  of  the  city,  for  removing  from  time  to  time 
ships  and  vessels  to  accommodate  and  make  room  for  others,  and 
for  compelling  masters  of  vessels  to  accommodate  each  other,  so 
that  vessels  arriving  from  sea  shall  for  a  reasonable  time,  not 
exceeding  six  days,  be  entitled  to  a  berth  next  to  the  wharves, 
such  as  are  loading  being  in  the  meantime  removed  to  the  out- 
side, and  receiving  their  cargoes  over  the  decks  of  the  others. 

The  regulations  not  immediately  and  necessarily  implied  in  this 
summary  of  the  powers  of  the  harbor  master,  are  included,  so 
far  as  regards  the  present  inquiry,  in  the  14th  section  of  the  Act 
of  Assembly  of  29th  March,  1803,  and  in  the  6th  rule  adopted 
by  the  wardens  in  February,  1819.  The  corporation  of  the  city 
has  not,  I  believe,  legislated  on  the  subject. 

I  deduce  from  these  regulations,  taken  together,  the  following 
conclusions : 

1st.  If  a  berth  at  any  of  the  wharves  be  for  the  time  occupied 
by  a  vessel,  in  which  the  owner  or  possessor  of  the  wharf  has  a^ 
immediate  interest,  whether  such  a  vessel  be  loading,  discharg- 
ing, or  empty,  no  other  vessel  can  claim  a  right  to  occupy  that 
berth. 

♦4721  ^^*  ^^  *^  adequate  berth  be  vacant  at  any  wharf,  it 
may  *be  occupied  at  once  with  the  owner's  consent,  other- 
wise the  master  or  agent  of  the  vessel  must  apply  to  the  owner 
or  possessor  of  the  wharf  for  permission  to  occupy  it,  and  if 
within  twenty-four  hours  after  such  application  the  vacant  berth 
is  not  filled  by  some  vessel  in  which  the  owner  or  possessor  of  the 
wharf  has  an  immediate  interest,  it  may  then  be  lawfully  occu- 
pied for  such  time  as  the  despatch  of  his  business  may  require, 
by  the  vessel  for  which  the  application  was  made. 

3d.  A  vessel  arriving  from  sea  and  desirous  of  discharging  her 
cargo,  may  claim  the  inner  berth  at  the  wharf  for  a  reasonable 
time,  not  exceeding  six  days,  and  may  require  vessels  that  are 
empty,  or  receiving  freight,  to  take  for  the  time  the  outer  berth, 
unless  between  the  10th  December  and  1st  March. 

4th.  The  custom  of  the  port,  according  to  the  evidence  before 
me,  has  established  the  right  of  a  vessel  which  has  legally  accu- 
pied  an  outer  berth,  to  claim  the  next  inner  berth  which  she 
covers  whenever  it  has  become  vacant. 
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6th.  The  wardens  of  the  port,  represented  by  the  master  war- 
dens and  the  harbor  masters,  are  the  officers  intrusted  with  the 
interpretation,  application  and  enforcement  of  the  legal  and  cus- 
tomary regulations  of  the  port. 

I  believe  that  this  may  be  regarded  as  a  summary  of  the  regu- 
lations on  the  subject  of  the  occupation  of  the  wharves  of  the 
Delaware  within  the  city  limits.  The  powers  which  they  confer 
are  great,  and  like  all  other  powers,  may,  in  bad  hands,  be  abused. 
But  the  interest  of  commerce  at  this  port,  and  the  safety  of  the 
vessels  engaged  in  it,  require  that  the  police  regulation  of  the 
river  and  quays,  should  confer  ample  authority,  and  that  its 
exercise  should  be  direct  and  summary.  A  remedy  will  not  be 
wanting  when  abuses  shall  be  shown  to  exist;  but  the  primary 
indispensable  duty  of  those  whom  the  law  subjects  to  these  regu- 
lations, is  obedience  to  the  officer  charged  with  their  enforcement. 

It  is  clear,  from  the  view  I  have  taken,  that  in  the  case  of  the 
Volusia,  the  harbor  master  did  not  mistake  his  duties,  or  tran- 
scend his  authority.  It  is  not  contended  that  she  took  the  outer 
berth,  at  the  complainant's  wharf,  without  the  permission, 
*or  that  acquiescence  which  implies  consent,  and  being  ^ 
there,  she  was  entitled,  not  only  by  the  custom  of  the  port,  but 
by  the  express  terms  of  the  written  regulations,  to  claim  the 
inner  berth  as  soon  as  the  vessel  she  covered  had  been  discharged. 

The  respondents,  therefore,  must  pay  wharfage  according  to 
the  accustomed  rates,  as  set  forth  in  their  answer ;  as  to  the  rest, 
the  libel  is  dismissed,  but  without  costs. 


In  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,     In  Admiralty, 

John  Heppard  v.  The  Barges  General  Cadwalladbr  and 
Major  Ringgold,  William  L.  Ashmead  and  Theodore 
BiRELT,  Owners. 

March  26,  1847. 

1.  The  onlj  lien  which  the  admiralty  will  enforce  against  a  vessel  for  work 
done  In  its  construction,  is  that  which  obtains  under  the  local  law ;  and 
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as  by  the  Pennsylvania  Act  of  Assembly  of  13th  June,  1836,  J  2,  the  lien 
ceases  under  such  circumstances,  when  the  yessel  proceeds  on  her  first 
Toyage,  no  admiralty  process  will  be  extended  to  enforce  it. 

2.  A  shipowner  is  not  liable  personally  for  work  upon  the  ship,  unless  done 
by  his  order  or  on  his  credit. 

3.  A.  agrees  with  B.  that  a  vessel  building  by  A.  shall  become  B.'s  property, 
on  the  payment  of  a  certain  sum.  B.  takes  charge  of  the  vessel  for  the 
purpose  of  fitting  her  up,  and  in  so-  doing,  but  before  a  legal  transfer  is 
made,  makes  a  contract  for  painting  the  cabins :  Held,  that  A.  is  not  liable 
personally  for  the  work  thus  done. 

The  libels  in  these  cases  were  in  rem  et  personam  ;  and  a  de- 
cree pro  confesBO  having  passed  against  William  L.  Ashmead,  a 
decree  was  asked,  upon  hearing,  against  the.  barges  and  against 
Theodore  Birely.  The  barges  were  built  at  Philadelphia  by 
Birelj,  and  the  legal  title  remained  in  his  name ;  but  by  agree- 
ment between  him  and  Ashmead,  they  were  to  become  the  pro- 
perty of  the  latter,  on  payment  of  a  certain  sum.  They  were 
fitting  up,  under  Ashmead's  direction,  to  carry  passengers,  and 
the  libellant  was  engaged  by  him  to  paint  the  cabins.  Birely 
was  occasionally  on  board  while  the  work  was  in  progress,  but 
*4741  8*^®  ^^  orders  respecting  it.  After  the  barges  had  *made 
repeated  voyages  in  the  service  of  Ashmead,  he  found 
himself  unable  to  complete  his  bargain,  and  the  barges  were  sold 
to  a  third  person. 

Vandyke^  for  libellant. 

Ashmead^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Kane,  J.,  who,  after  recapitulating  the  facts  as  above,  said : 
It  is  plain  on  these  facts  that  this  libel  cannot  be  sustained 
against  the  vessel.  The  only  lien  which  this  court  could  enforce 
against  it  is  that  which  obtains  under  the  local  law,  and  that  ex- 
pired when  the  vessel  proceeded  on  her  first  voyage,  after  the 
work  was  done :  Act  of  Assembly  of  Pennsylvania  of  13th  June, 
1836,  §  2.  The  argument  by  which  recourse  is  sought  against 
Birely,  supposes  a  liability  on  the  part  of  shipowners  which  the 
law  does  not  warrant.  They  are  not  liable  personally  for  work 
upon  the  ship,  unless  done  by  their  order  or  on  their  credit.    See 
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the  cases  collected  in  the  new  edition  of  Abbott,  pp.  31  et  seq.  The 
case  of  Leonard  v,  Huntingdon,  decided  by  Chief  Justice  Thomp- 
son, 15  Johns.  302,  is  closely  parallel  to  the  present.  There  the 
defendant  had  contracted  to  sell,  but  retained  the  bill  of  sale 
until  the  purchase-money  was  paid ;  and  he  was  held  not  liable 
for  repairs  done  in  the  meantime  by  the  orders  of  bis  equitable 
vendee.  The  court  asserted  substantially  the  same  principle 
which  the  English  courts  have  in  later  years  decided  to  be  the 
true  one,  that  the  question  of  liability  refers  itself  directly  and 
exclusively  to  the  question,  "  upon  whose  credit  was  the  work 
done?"    IR.  &M.  42. 

I  therefore  dismiss  the  libels  against  the  vessels  and  against 
Theodore  Birely.  Regarding  all  the  circumstances,  however, 
the  case  seems  to  be  one  in  which  the  court  may  properly  exer- 
cise a  discretion  as  to  the  costs  to  be  paid  by  the  parties  respect- 
ively, and  I  therefore  order  that  the  full  costs  being  first  taxed, 
the  one-half  thereof  be  paid  by  the  libellant  and  the  other  by 
the  respondent. 

Vide  People's  Ferry  Companj  o.  Beers,  20  How.  393 ;  Roach  v.  Chapman, 
22  Id.  129 ;  The  St.  Lawrence,  1  Black  522 ;  OoUis  v.  The  Goernine,  7  Amer. 
L.  B.  5 ;  The  Rerenae  Cutter,  21  Law  Rep.  281. 


*In  the  Court  of  Common  Pleas  for  the  City  and  r^^irg 
County  of  Philadelphia. 

EiNGSLBY  V.  Prentiss. 

Rent  accruing  after  a  decree  of  bankruptcy  and  before  the  bankrupt's  dis- 
charge, is  not  barred  by  his  certificate. 

This  was  a  case  stated  in  the  nature  of  a  special  verdict, 
wherein  the  following  material  facts  were  supposed  to  be  found. 

The  defendant,  on  the  28th  February,  1842,  rented  of  the 
plaintiff  a  house  in  the  city  of  Brooklyn,  at  the  yearly  rent  of 
$300,  payable  quarterly,  the  lease  to  take  effect  &om  the  1st  day 
of  May,  1842.  One  quarter's  rent,  $75,  accrued  on  the  1st 
May,  1848,  for  the  recovery  of  which,  this  action  was  brought. 
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On  the  2d  November,  1842,  the  defendant  filed  his  petition  in 
the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  praying  the  benefit  of  the  Bankrupt  Law  of  19th 
August,  1841. 

On  the  30th  December,  1842,  he  was  decreed  a  bankrupt. 
His  discharge  was  refused  by  the  District  Court,  and  thereupon 
he  appealed  to  the  Circuit  Court  of  the  United  States  for  the 
same  district,  by  which  latter  court  his  discharge  was  decreed,  and 
his  certificate  allowed  him  on  the  7th  June,  1845. 

The  question  was,  whether  his  discharge  was  a  bar  to  an  action 
brought  for  the  recovery  of  the  rent  accruing  after  his  decree 
and  before  his  discharge. 

Thayer^  for  the  plaintiff,  contended,  that  the  certificate  was  no 
bar,  because  the  claim  for  rent  was  not  provable  under  the  act, 
inasmuch  as  there  was  no  subsisting  debt  at  the  time  of  the  decree 
of  bankruptcy ;  and  the  previous  undertaking  to  pay  rent  to  ac- 
crue at  a  future  day,  did  not  fall  within  the  5th  section  of  the 
Bankrupt  Act  relating  to  uncertain  or  contingent  demands  and 
debts  payable  in  future.  He  cited  Bosler  v.  *Kuhn,  8  W. 
*^^J  &  S.  188 ;  Large  v.  Bosler,  3  P.  L.  J.  246 ;  Sections  4, 
5,  3,  1  and  10,  of  the  Bankrupt  Act ;  Donnell  v.  Swaim,  3  P. , 
L.  J.  393 ;  Downe  v.  Brackett,  5  L.  J.  392 ;  Auriol  v.  Mills,  1 
H.  Black.  433,  and  4  Term  Bep.  94. 

WcUfij  for  the  defendant,  argued,  that  the  defendant's  liability 
to  pay  the  rent  was  incurred  on  the  28th  February,  1842,  when 
the  lease  was  signed,  and  that  that  being  previous  to  the  decree, 
the  debt  was  provable  under  the  Bankrupt  Act,  and  therefore 
discharged  by  his  certificate.  He  contended  that  a  distinction 
should  be  made  between  this  case  and  Bosler  v.  Kuhn,  the  latter 
being  an  action  upon  a  covenant  to  pay  ground-rent  which  was 
perpetual.     He  relied  upon  the  4th  and  5th  sections  of  the  act. 

Per  Curiam. — ^Without  going  further  into  the  matter,  we  are 
of  opinion,  that  this  case  is  ruled  by  the  decision  of  the  Supreme 
Court  in  Bosler  v.  Kuhn,  8  W.  &  S.  183,  and  can  perceive  no  rea- 
sonable ground  of  distinction  between  that  case  and  this. 

Judgment  for  the  plaintiff. 
Affirmed  by  the  Supreme  Court  in  Prentiss  v.  Kinsley,  10  Barr  120. 
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*/n  the  District  Court  for  the  City  and  County  [*482 
of  Lancaster. 

ElCHBLBERGER  BT  AL.  V.  ElCHELBERGER. 

1.  One  of  many  joint  tenants  has  a  right  to  prosecute  a  suit  in  relation  to  the 
joint  estate,  in  the  names  of  all,  though  the  others  dissent  and  disclaim. 

2.  Any  joint  tenant  may  disclaim  and  thereby  withdraw  himself  from  all  the 
consequences  of  the  proceeding. 

3.  A  disclaimer  of  a  joint  tenant  filed  of  record,  is  equivalent  to  a  judgment 
of  seyerance  in  the  suit. 

Rule  to  show  cause  why  this  suit  should  not  be  discontinued, 
or  why  John  Eichelberger's  name  as  one  of  the  plaintiffs,  shall 
not  be  stricken  off. 

JEUmakeTj  for  the  defendant. — This  is  an  action  of  waste.  The 
summons  was  issued  February  6,  1845.  On  the  14th  March, 
1845,  John  Eichelberger  appeared  and  disclaimed.  Jacob  Lou- 
denslager,  another  plaintiff,  has  also  made  his  affidavit  disclaim- 
ing the  suit,  and  the  same  motion  is  now  made  in  relation  to  him. 
It  would  seem  strange,  if  the  suit  should  be  allowed  to  be  carried 
on,  against  their  consent  and  wish,  at  the  instance  of  another  in- 
dividual, who  may  thus  saddle  them  with  his  own  proceeding  and 
all  its  consequences,  of  which  they  disapprove. 

Stevens,  for  the  plaintiff. — This  is  a  joint  action,  an  action  by 
joint  tenants.  It  must  therefore  be  brought  in  the  name  of  all 
the  tenants.  We  have  a  right  to  proceed  in  the  name  of  all,  if 
we  have  any  right  to  sue.  It  is  an  incident  of  our  title ;  nor  can 
these  parties  legally  complain,  so  long  as  they  hold  as  joint  ten- 
ants, nor  deny  our  right,  without  forfeiting  their  own. 

The  opinion  of  the  court  was  delivered  by 

♦Hayes,  P.  J. — John  Eichelberger  and  Jacob  Louden-  r^j^oo 
slager  have  both  disclaimed  the  prosecution  of  this  suit ; 
their  disclaimers  are  filed.  The  plaintiffs,  John  Eichelberger, 
Jacob  Eichelberger  and  Jacob  Loudenslager,  are  joint  tenants  of 
the  premises  mentioned  in  the  writ.  Though  any  one  or  two  of 
them  may  disclaim  and  refuse  to  join  in  the  prosecution  of  the 
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action  with  the  rest,  they  have  no  right  to  prevent  the  others 
from  proceeding.  The  motion  to  compel  the  plaintiff,  Jacob 
Eichelberger,  to  discontinue,  is  therefore  untenable.  But  they 
may  dissever,  and  the  plaintiff  who  wishes  to  prosecute  the  suit, 
is  entitled  to  a  judgment  of  severance.  The  ancient  practice 
was,  for  any  joint  tenant  desirous  of  suing,  when  his  co-tenants 
refused  to  appear,  to  issue  process  of  summons  and  severance, 
and  pray  judgment  ad  'prosequendum  solum. 

But  the  process  of  summons  is  unnecessary,  where  the  plain- 
tiffs all  appear.  In  that  case,  when  some  refuse  to  proceed  and 
prosecute,  the  rest  may  pray,  and  the  court  will  grant  a  judg- 
ment of  severance,  or  a  disclaimer  filed  will  be  regarded  as  the 
same  thing.  This  was  the  course  recognised  and  approved  in  the 
case  of  Gallagher  v.  Jackson,  1  S.  &;  B.  492.  There,  no  judg- 
ment of  severance  was  actually  entered.  But  one  of  the  appel- 
lants, Evans,  came  into  court  and  stated,  that  the  appeal  was 
entered  by  Gallagher  without  his  consent  and  contrary  thereto, 
and  desired  that  it  might  be  struck  off.  Ch.  J.  Tilghman  said: 
^^In  this  case  there  was  no  formal  summons  and  severance;  but 
it  appears  on  the  record,  that  one  of  the  defendants  separated 
himself  from  the  other  by  coming  into  court  and  disavowing  the 
appeal;  so  that  there  was  in  fact  a  severance."  Yeates,  J.,  said, 
^*It  would  have  been  an  idle  ceremony  to  issue  a  summons  to 
Evans,  ad  sequendum  timul^  when  he  had  appeared  gratis  upon 
the  rule;  after  which  and  not  before  could  judgment  of  severance 
be  given  according  to  the  authority  of  Lord  Cromwell  v.  Andrews, 
Yelv.  4.  This  was  a  severance  in  fact ;  Evans  publicly  disclaimed 
the  appeal  and  withdrew  himself  from  all  its  consequences." 
He  also  remarked,  that  he  knew  ^'of  no  instance  in  Pennsylvania 
where  this  mode  of  procedure  had  been  followed"  (t.  e.  by  sum- 
mons and  judgment  of  severance),  ^^but  here  it  has  been  pursued 
^substantially.  It  is  expressed  in  the  opinion  of  the 
^  president  of  the  court,  that  on  the  rule  to  show  cause 
why  the  appeal  should  not  be  struck  off  the  record,  John  Evans 
appeared  in  open  court,  and  stated  that  the  appeal  was  entered  by 
Peter  Gallagher,  without  his  consent  and  contrary  thereto,  and 
desired  that  the  same  might  be  stricken  off."  But  notwithstand- 
ing this  substantial  severance,  it  was  held,  that  the  writ  of  error 
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was  properly  brought  in  the  names  of  both  defendants,  against 
whom  the  judgment  was  originally  given  from  which  the  appeal 
was  taken.  "Evans,"  observed  Judge  Yeatee,  "cannot  be  im- 
plicated in  the  event  of  this  writ.  The  judgment  against  him 
before  the  justice  stands  in  full  force;  from  this  he  has  not  ap- 
pealed or  brought  error." 

So  in  this  case,  the  suit  is  correctly  brought  in  the  name  of  all 
the  joint  tenants,  because  the  title  is  a  joint  one,  per  my  et  per 
tout,  and  it  must  be  prosecuted  in  their  names ;  but  those  who 
have  severed,  by  their  disclaimers  filed  of  record,  are  no  longer 
implicated  in  the  consequences  of  the  proceeding. 

With  this  explanation,  the  rule  to  show  cause  is  discharged. 


*In  the  Circuit  Court  of  the  United  States  for  the  Eastern  [*501 
District  of  Pennsylvania.    In  Equity. 

MORSB,  ET  AL.  V.  O'ReILLT,  ET  AL. 

1.  The  process  of  a  court  of  eqnitj  wiU  not  be  afforded  for  the  purpose  of 
enforclDg  a  forfeiture. 

2.  When  a  contract  has  been  yiolated  in  its  essential  tennsi  or  when  it  has 
been  made  impossible  of  execution)  equitj  will  relieve)  if  it  can  do  so  with- 
out  prejudice ;  but  it  never  enforces  anything  in  the  nature  of  a  forfeiture, 
whether  stipulated  in  the  contract,  or  implied  from  circumstances. 

3.  While  the  exclusive  rights  of  a  patentee  are  specially  guarded  from  intru- 
sion, the  contracts  which  he  makes  to  share  them  with  third  persons  are 
interpreted  and  enforced  in  the  same  manner  as  other  legal  engagements. 

4.  An  injunction  will  not  be  granted  against  waste,  where  the  title  of  the 
complainant  is  denied  by  the  answer ;  and  it  is  refused  before  answer  un- 
less the  defendant  has  had  notice  of  the  motion,  so  as  to  enable  him  to 
make  denial  by  affidavits. 

This  was  an  application  for  a  special  injunction.  The  bill 
was  filed  January  5, 1847.  Upon  the  hearing,  it  appeared  from 
the  bill  and  affidavits,  read  by  the  complainants,  and  the  counter 
affidavits  suffered  by  the  court  to  be  read  on  the  part  of  the  re- 
spondents, that  on  the  13th  June,  1845,  the  complainants,  who 
were  patentees  of  Morse's  Electro-Magnetic  Telegraph,  entered 

(75) 


Digitized  by 


Google 


601  MORSE  V.  O'REILLY.  (T.  L.  J. 

into  a  contract  with  the  respondent,  Henry  O'Reilly,  in  which 
he  stipulated  at  his  own  expense  to  use  his  best  endeavors  to 
raise  capital  for  the  construction  of  a  line  of  Morse's  Electro- 
Magnetic  Telegraph  to  connect  the  great  sea-board  line  at  Phila- 
delphia, or  at  such  other  convenient  point  on  said  line  as  may 
approach  nearer  to  Harrisburg  in  Pennsylvania,  &c.,  &c.,  to 
Pittsburgh,  St.  Louis  and  the  principal  towns  on  the  Lakes.  Li 
consideration  whereof,  it  was  *agreed  on  the  part  of  the 
J  complainants,  that  when  the  said  O'Reilly  shall  have  pro- 
cured a  fund  sufficient  to  build  a  line  of  one  wire  from  the  con- 
necting point  aforesaid  to  Harrisburg,  or  any  point  farther  west, 
to  convey  the  patent  right  to  said  line  so  covered  by  capital  in 
trust  for  themselves,  and  the  said  O'Reilly  and  his  associates,  on 
the  terms  and  conditions  set  forth  in  the  articles  of  agreement 
and  association,  constituting  the  "Magnetic  Telegraph  Com- 
pany," and  providing  for  the  government  thereof,  with  the  fol- 
lowing alterations,  viz : — "  The  amount  of  stock  or  other  interest 
in  the  lines  to  be  constructed,  reserved  to  the  grantors  and  as- 
signs, shall  be  one-fourth  part  only,  and  not  one-half  of  the 
whole,  on  so  much  capital  as  shall  be  required  to  construct  a 
line  of  two  wires ;  but  in  all  cases  of  a  third  wire,  or  any  greater 
number,  the  stock  issued  on  the  capital  employed  for  such  addi- 
tional wire  or  wires,  shall  be  divided  equally  between  the  sub- 
scribers of  such  capital  and  the  grantors  of  the  patent  right,  or 
their  assigns.  No  preference  is  to  be  given  to  the  party  of  the 
jBrst  part  and  his  associates  in  the  construction  of  connecting 
lines,  nor  shall  anything  herein  be  construed  to  prevent  an  ex- 
tension, by  the  parties  of  the  second  part,  of  a  line  from  Buffalo 
to  connect  with  the  Lake  towns  at  Erie ;  nor  to  prevent  the  con- 
struction of  a  line  from  New  Orleans,  to  connect  the  western 
towns  directly  with  that  city ;  but  such  line  shall  not  be  used  to 
connect  any  western  cities  or  towns  with  each  other,  which  may 
have  been  already  connected  by  said  O'Reilly." 

In  case  of  a  sale  of  the  entire  patent  right  to  the  government, 
the  grantors  shall  be  bound  to  pay  the  actual  reasonable  cost  of 
the  lines  constructed  under  this  agreement,  with  twenty  per  cent, 
thereon,  and  no  more,  to  vest  the  government  with  the  entire 
ownership  of  such  lines ;  provided,  as  specified  in  the  articles  of 
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agreement  of  the  "  Magnetic  Telegraph  Company,"  the  purchase 
be  made  or  provided  for  by  Congress  before  the  4th  of  March, 
1847  (eighteen  hundred  and  forty-seven). 

^^  The  tariff  of  charges  on  the  lines  so  constructed,  shall  con- 
form substantially  to  the  tariff  of  charges  on  the  great  seaboard 
line  before  named,  and  in  no  case  to  be  so  arranged  as  to  ri^^Qo 
^render  the  lines  unequal  in  this  respect,  to  the  prejudice 
of  either. 

"Unless  the  line  from  the  point  of  connection  with  the  sea- 
board route,  shall  be  constructed  within  six  months  from  date  to 
Harrisburg,  and  capital  provided  for  its  extension  to  Pittsburgh 
within  said  time,  then  this  agreement,  and  any  conveyance  in 
trust  that  may  have  been  made  in  pursuance  thereof,  shall  be 
null  and  void  thereafter ;  unless  it  shall  satisfactorily  appear  that 
unforeseen  difficulties  are  experienced  by  said  O'Reilly  and  his 
associates  in  obtaining  from  the  state  officers  of  Pennsylvania  the 
right  of  way  along  the  public  works,  and  in  that  event  the  con- 
ditional annulment  aforesaid  shall  take  effect  at  the  end  of  six 
months  after  such  permission  shall  be  given  or  refused.  And 
any  section  beyond  said  last  point,  embraced  within  the  provision 
of  this  agreement,  which  shall  not  be  constructed  by  said  O'Reilly 
and  his  associates,  within  six  months  after  said  parties  of  second 
part  shall  request  said*  O'Reilly  to  cause  such  lines  to  be  con- 
structed, so  as  to  extend  the  connection  at  least  one  hundred  and 
fifty  miles  beyond  said  last  point,  and  in  like  ratio  during  each 
succeeding  six  months  thereafter ;  then,  in  relation  to  all  such 
sections  of  the  line,  this  agreement  shall  be  null  and  void,  pro- 
vided, that  such  request  shall  not  be  made  prior  to  the  1st  day  of 
April  next,  1846." 

"And  the  party  of  the  second  part  shall  convey  said  patent 
right,  on  any  line  beyond  Pittsburgh  to  any  point  of  commercial 
magnitude,  when  the  necessary  capital  for  the  construction  of 
the  same  shall  have  been  subscribed  within  the  period  contem- 
plated by  this  agreement,  by  responsible  persons,  and  not  other- 
wise." 

The  following  is  the  preamble  to  the  articles  of  association  re- 
ferred to  in  Mr.  O'Reilly's  contract,  and  made  a  part  thereof, 
viz: 
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^'Whereas^  Samuel  F.  B.  Morse,  Leonard  D.  Gale,  and  Alfred 
Yail,  bj  their  attorney,  Amos  Kendall  and  Francis  0.  J.  Smith, 
in  his  own  right,  sole  proprietors,  under  the  letters  patent  of  the 
United  States,  of  the  right  to  construct  and  use  Morse's  Electro- 
Magnetic  Telegraph,  on  the  main  line  of  communication 
♦from  the  city  of  New  York,  through  Philadelphia  and 
J  Baltimore,  to  the  city  of  Washington,  have  by  deed  of 
trust,  bearing  even  date  herewith,  conveyed  the  said  exclusive 
right  to  W.  W.  Corcoran  and  B.  B.  French,  in  trust,  for  the  use 
of  the  said  proprietors  and  the  subscribers  to  the  stock  of  the 
Magnetic  Telegraph  Company,  with  the  limitations,  under  the 
conditions  and  in  the  manner  set  forth  in  said  deed  and  in  these 
articles  of  association,  whose  names  are  hereunto  affixed,  do 
hereby  constitute  ourselves  into  a  joint  stock  company,  to  be 
called  the  *  Magnetic  Telegraph  Company,*  for  the  purpose  of 
constructing  and  carrying  on  a  line  of  said  telegraph  from  New 
York  to  Washington,  as  aforesaid,  according  to  the  following 
principles  and  regulations:" 

The  following  are  a  portion  of  the  powers  vested  in  the  trustees 
by  those  articles,  viz: 

^^  Article  9.  The  trustees  shall  have  the  power,  and  it  shall 
be  their  duty  forthwith  to  appoint  the  necessary  agents,  and 
take  steps  to  secure  the  right  of  way  to  construct  a  line  of  tele- 
graph, consisting  of  one  or  two  wires,  from  New  York  to  Phila- 
delphia, and  from  time  to  time  to  call  in  such  instalments  of  the 
capital  stock  as  may  be  requisite  for  that  purpose.  After  the 
company  shall  provide  a  treasurer,  all  moneys  collected  for  or 
belonging  to  the  company,  shall  be  paid  to  the  treasurer  for  the 
time  being,  who  shall  pay  out  the  same  only  upon  the  written 
order  of  a  majority  of  the  trustees.  But  until  a  treasurer  shall 
be  appointed,  the  trustees  shall  perform  the  duties  of  treasurer. 

"Article  10.  They  shall  prepare  forms  of  certificates  and 
regulate  transfers  of  stock,  and  audit  all  accounts  for  expendi- 
tures made  in  the  construction  or  management  of  the  telegraph, 
and  generally  to  superintend  the  financial  interests  of  the  com- 
pany. 

"Article  11.  They  shall  prepare  a  tariff  of  charges  and  a 
system  of  regulations  for  the  management  of  the  telegraph,  which 
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they  shall  snhmit  to  a  meeting  of  the  stockholders,  to  be  called  in 
due  time  before  the  line  from  New  York  to  Philadelphia  shall  be 
ready  to  go  into  operation." 

The  only  mode  by  which  a  board  of  directors  could  be  consti- 
tuted, is  described  in  the  following  article,  viz : 

*^^  Article  17.  Regular  meetings  shall  be  held  annu-  ri^e.f\r^ 
ally,  or  semi-annually,  as  the  company  may  hereafter 
decide.  At  any  regularly  called  meeting  of  this  company  it  shall 
be  competent  for  the  company,  in  the  manner  of  deciding  any 
other  proposition,  to  divest  the  trustees  of  all  the  powers  herein 
vested,  excepting  the  trust  of  the  title  of  said  letters  patent,  and 
the  issuing  of  certificates  of  stock,  and  to  transfer  the  same  to 
and  invest  them  in  a  board  of  directors,  to  consist  of  not  less^han 
five  persons,  to  be  thereafter  elected  at  each  annual  meeting  of 
the  company,  and  to  continue  in  office  until  new  directors  shall 
be  elected ;  and  thereafter  such  directors  shall  do  and  perform  all 
the  duties  otherwise  devolved  upon  the  trustees  as  herein  pro- 
vided, and  generally  superintend  the  administrative  concerns  of 
the  company ;  and  all  officers  and  agents  not  herein  specially  pro- 
vided  and  instructed,  shall  be  subject  to  the  direction  of  the 
directors." 

It  further  appeared  from  an  affidavit  produced  upon  the  call 
of  the  court  after  the  argument  had  closed,  that  the  complainants 
on  the  21st  of  December,  1846,  before  the  filing  of  the  bill,  had 
formally  conveyed  to  Eliphalet  Case  all  their  right  of  construct- 
ing and  using  the  Magnetic  Telegraph,  with  all  its  incidents,  on 
the  line  embraced  in  Mr.  O'Reilly's  contract,  and  the  assignment 
was  recorded  in  the  Patent  Office  two  days  after. 

The  complainants  prayed  for  an  injunction  upon  the  ground 
that  the  contract  had  become  forfeited  by  a  breach  of  its  provi- 
sions, upon  the  part  of  the  respondents,  who  had  organized  three 
several  and  distinct  companies,  appointed  directors  and  other 
officers,  and  issued  certificate^^  stock,  without  the  consent  and 
knowledge  of  the  patenteesy^and  without  having  first  complied 
with  the  terms  of  the  contract  by  having  the  property  vested  in 
trustees.  It  was  also  contended  that  O'Reilly  had  not,  within 
the  six  months  conditioned  by  the  contract,  provided  funds  for 
the  extension  of  the  line  to  Pittsburgh. 
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The  respondents'  affidavits  did  not  deny  the  complainants'  title, 
but  asserted  rights  under  it  by  force  of  the  contract,  which  the 
respondents  alleged  they  had  substantially  complied  with. 

•  Messrs.  Oadwallader^  Miles  and  Williams^  for  the  motion. 

*The  respondents  in  this  issue  cunnot  question  the  title 
^  of  the  complainants,  and  the  only  ground  they  have  to 
stand  on  is  the  license  they  have  obtained  from  the  latter  as  pa- 
tentees. See  Baird  v.  Nelson,  8  01.  &  Fin.  726.  Such  a  license, 
however,  does  not  protect  them  unless  they  are  acting  strictly 
under  its  terms.  If  they  have  failed  to  comply  with  any  of  its 
requisitions  in  point  of  time,  which  it  is  conceded  on  all  sides  they 
havQ,  they  cannot  set  it  up  in  bar  of  this  application :  Whitey  v. 
Cottle,  1  Turn.  &  R.  78 ;  Delorch  v.  Rothschild,  1  Sim.  &  Stu. 
690  ;  Cosleck  v.  Till,  1  Russ.  376 ;  Hagedorn  v.  Lane,  1  Marsh. 
514-518;  McCrelish  v.  Churchman,  4  Rawle  26;  Sparks  v. 
Water- Works,  13  Vesey  428 ;  Benedict  v.  Lynch,  1  Johns.  Ch. 
874,  375;  Page  v.  Banner,  7  Jur.  10-51.  Time  is  particularly 
of  the  essence  of  this  contract ;  seeing  that  the  rights  under  it, 
by  the  provisions  of  the  Patent  Law  are  running  out  by  time.  A 
patentee  has  a  peculiar  right  to  call  upon  a  court  of  equity  for 
immediate  relief,  when  his  patent  right,  during  the  limited  period 
for  which  he  is  entitled  to  its  exclusive  benefit,  has  been  invaded 
by  a  stranger.  So  far  has  this  principle  been  carried,  that  a 
court  will  grant  an  injunction,  even  though  it  may  doubt  the  va- 
lidity of  the  patent  right :  Bolton  v.  Ball,  3  Vesey  140  ;  Harmer 
V.  Plain,  14  Id.  136 ;  6  Id.  707  ;  8  P.  W.  225,  in  note ;  Camden 
and  Amboy  Company  v.  Bonaparte,  Bald.  205. 

Neither  of  the  respondents,  or  any  party  claiming  through 
them,  can  be  here  considered  as  an  innocent  purchaser  without 
notice,  since  the  legal  title  has  throughout  remained  in  the  com- 
plainants. It  was  to  be  conveyed  to  the  trustees,  under  the  arti- 
cle of  agreement,  until  the  completion  of  certain  conditions. 
The  title  was  never  to  be  alienated  from  the  trustees,  and  no 
stock  could  be  created  or  certificate  issued  without  them.  The 
title  being  thus  in  the  patentees,  no  right  or  title  as  purchasers 
could  exist  without  notice  to  or  inquiry  of  them.  The  governing 
principle  is,  that  a  purchaser  of  an  equitable  interest  must  take 
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notice  of  the  outstanding  legal  interest,  and  of  the  equities  aris- 
ing from  it :  Shirez  v.  Kagg,  7  Cranch  48 ;  Vatier  v.  Hime,  7 
Peters  271,  272 ;  Boon  v.  Chilles,  10  Id.  210,  211,  2X2. 

'''If  a  party  by  his  own  act  disables  himself  from  per-  r^cc  Q>r 
forming  his  contract  in  the  same  manner  and  plight  as 
that  in  which  he  has  engaged  to  perform  it,  the  other  party  may 
annul  the  contract  within  a  reasonable  time  after  being  fully  ap- 
prised of  what  has  been  done,  although  the  contract  may  have 
been  partially  executed :  Ly ttleton,  §§  355,  858 ;  Co.  Litt.  228, 
a.  b.,  10  Rep.  49,  b, ;  8  Comyn,  Covenant,  E.  2 ;  1  Sid.  48 ; 
Robinson  v.  Ant,  Ld.  Raym.  25 ;  Roll.  Abr.  Condn.  A.  pi.  1 ; 
5*  Vin.  221,  224 ;  Robson  v.  Drummond,  2  B.  &  Ad.  803 ;  Smith 
V.  Farkers,  8  Atk.  141 ;  Skilleen  v.  May,  4  Cranch  137 ;  Ong  v. 
Campbell,  6  Watts  392 ;  1  Atk.  171. 

Watts  and  Meredith^  for  the  respondents. 

1st.  As  to  non-performance  within  the  time  specified.  The 
complainants,  in  order  to  avail  themselves  of  this  ground,  must 
show  a  strict  performance  on  their  side  of  the  agreement.  The 
complainants  themselves  failed  in  establbhing  what  was  a  con- 
dition precedent  on  their  part,  a  point  of  connection  at  Lan- 
caster. But,  in  effect,  the  condition  on  part  of  the  respond- 
ents was  substantially  complied  with  by  them  within  the  proper 
period. 

2d.  The  organisation  of  the  Atlantic  and  Ohio  Company  is 
not  in  violation  of  the  agreement  between  the  parties.  That 
agreement  contemplates  directly  a  general  association,  but  it  does 
not  negative  sectional  associations.  Such  sectional  associations 
were  constantly  instituted  by  complainants,  and  had  become  part 
of  the  general  management  of  the  patent.  But  the  erection  of 
such  a  subordinate  association  is  nothing  more  than  must  neces- 
sarily take  place  under  any  general  company  of  the  character  of 
that  under  the  respondents'  control.  There  must  always  be 
book-keepers,  clerks  and  collectors,  and  it  makes  no  matter  what 
name  may  be  given  them. 

8d.  As  to  the  gratuitous  issue  of  stock.  There  could  be  no 
injury  to  complainants  by  such  gratuitous  issue.  They  are 
entitled  to  just  the  same  profits  and  same  interest  and  same 
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proportion  in  the  capital,  whatsoever  be  the  issue  of  stock  to 
others. 

4th.  As  to  excessive  cost.  Such  expenditures  do  not  injure 
♦5081  **'^®  patentees.  On  the  contrary,  if  it  is  lond  fide^  it  is 
beneficial  to  the  patentees  in  proportion  to  its  amount. 

But,  generally,  if  this  contract  has  been  forfeited,  the  for- 
feiture has  been  waived  by  the  parties,^  and  the  subsequent 
procedure  of  the  respondents  under  it,  ratified  by  the  com- 
plainants. 

Kane,  J. — This  case  came  before  me,  and  has  been  discussed, 
as  a  motion  for  a  special  injunction,  at  the  instance  of  the  pro- 
prietors of  a  patent  right. 

The  defendants'  affidavits  do  not  controvert  the  complainants' 
title,  but  they  assert  rights  under  it  by  force  of  a  contract. 

The  complainants,  on  the  other  hand,  do  not  deny  the  con- 
tract, but  allege  that  it  has  become  forfeited  by  a  breach  of  its 
provisions. 

This  is  the  state  of  the  case,  as  it  appears  upon  the  record, 
and  substantially  as  it  has  been  argued  by  the  counsel  on  both 
sides. 

Essentially,  therefore,  the  application  is  for  the  aid  of  the  sum- 
mary process  of  the  court  to  enforce  a  forfeiture.  I  am  not  aware 
that  such  an  application  has  been  sustained  by  a  court  of  equity 
in  any  case,  and,  though  called  on  by  me,  the  counsel  for  the 
complainants  have  not  found  one.  I  am  warranted  in  assuming, 
therefore,  that  the  uniform  chancery  practice  has  been  against 
such  an  exercise  of  jurisdiction,  and  this  is  certainly  not  a  case 
of  which  the  merits  are  so  obvious  as  to  invite  innovations  in  its 
favor. 

To  escape  from  this,  it  has  been  contended  that  the  defendants 
have  incapacitated  themselves  from  performing  their  contract  or 
compensating  for  their  default.  This,  however,  is  only  another, 
and,  as  it  seems  to  me,  a  less  forcible  form  of  alleging  that  the; 
have  forfeited  it. 

Whether  the  contract  has  been  violated  in  its  essential  terms, 
or  whether  it  has  been  made  impossible  of  execution,  equity  will 
relieve,  if  it  can  do  so  without  prejudice ;  but  it  never  enforces 
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anything  in  the  nature  of  a  forfeiture,  whether  stipulated  in  the 
contract  or  implied  from  circumstances. 

Of  course,  I  do  not  refer  to  conditions  precedent.  It  is  a 
mistake  of  terms  to  speak  of  such  conditions  as  affecting  at 
'^'this  time  the  rights  of  these  parties.  Such  conditions  r^c^rAo 
are  at  an  end,  when  the  right  has  become  vested.  They 
precede  the  operations  of  the  grant;  and  the  very  reason  why 
equity  never  relieves  against  them,  is,  that  it  can  only  control 
the  exercise  of  rights,  and  cannot  confer  them.  The  rights  of 
Mr.  O'Reilly  vested  to  a  certain  extent  on  the  execution  of  the 
written  agreement  of  the  13th  June,  1845 ;  and  they  were  ab- 
solutely fixed  when  he  had  "  procured  a  fund  sufficient  to  build 
a  line  of  one  wire  from  connecting  point,"  with  the  seaboard  line, 
"to  Harrisburg."  From  that  time,  the  condition  precedent  had 
performed  its  office;  and  his  rights  could  be  divested  only  by  a 
forfeiture. 

It  did  not  vary  the  effect  of  his  agreement,  that  the  subject 
matter  of  it  regarded  a  patent  right.  The  exclusive  rights  of  a 
patentee  are  specially  guarded  from  intrusion ;  but  the  contracts 
which  he  makes  to  share  them  with  third  persons  are  interpreted 
and  enforced  just  as  other  legal  engagements. 

Nor  is  anything  gained  to  the  complainants,  by  assimilating 
the  case  to  one  of  waste.  An  injunction  is  not  granted  against 
waste,  where  the  title  of  the  complainant  is  denied  by  the 
answer ;  and  it  is  refused  before  answer,  iftiless  the  defendant  has 
had  notice  of  the  motion,  so  as  to  enable  him  to  make  the  denial 
by  affidavits :  19  Ves.  147  ;  17  Id.  110.  In  the  case  before  me, 
the  defendants  assert  that  they  are  in  possession  under  title,  and 
the  very  issue  is  whether  they  are  so  or  not. 

I  have  thus  considered  the  arguments  of  the  counsel,  as  if  the 
case  were  really  between  the  proprietors  of  a  patent-right  on  the 
one  side  and  the  defendants  on  the  other.  But  it  is  not  so.  The 
exhibit  referred  to  in  Mr.  Kendall's  idBSdavit,  which  was  pro- 
duced upon  the  call  of  the  court  after  the  argument  had  closed, 
shows  that  the  complainants  have  not,  and  had  not  at  the  time  of 
filing  their  bill,  any  title  to  that  character,  so  far  as  regards  the 
subject  of  contest  here.  On  the  2l8t  of  December,  1846,  they 
formally  conveyed  to  Eliphalet  Case  all  their  right  of  constuct- 
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ing  and  using  the  magnetic  telegraph,  with  all  its  incidents,  on 
the  lines  embraced  in  Mr.  O'Reilly's  contract,  and  the  assign- 
ment was  recorded  in  the  patent  office  two  days  after.  The  bill 
was  filed  on  the  5th  day  of  January,  *1847.  I  need 
^  hardly  say  that  this  fact  destroys  the  basis  of  the  com- 
plainant's case.  An  injunction  cannot  be  awarded  at  the  instance 
of  a  stranger,  and  a  patentee,  who  has  assigned  away  his  interest 
is  nothing  more. 

For  these  reasons,  the  motion  is  refused.  I  may  add,  as  the 
request  has  been  made  that  I  should  express  an  opinion  upon  the 
merits  of  the  controversy,  that  I  have  seen  nothing  in  the  facts 
that  have  been  developed  to  call  for  a  different  conclusion  from 
that  to  which  abstract  principles  have  directed  me.  Injunction 
refused* 

Vide  Goesele  «.  Bimeler,  6  McLean  223 ;  Barr  v.  Duryea,  2  Fisher's  Patent 
Cases  276;  Perry  v.  Parker,  1  W.  &  M.  280. 


*518]  *In  the  District  Court  for  the  City  and  CourUy  of 

Laneaeter. 

Roger  N.  Arms  v.  John  Lbaman. 

December  Term^  1846. 

1.  A  recognisance  entered  thns :  R.  N.  A.  by  his  attorney  T.  E.  F.,  and  B.  L. 
H.,  (surety)  tent,  in  $200  each,  upon  condition,  &c./  is  sufficient  to  sustain 
an  appeal  f^om  an  award  of  arbitrators. 

2.  An  appeal  on  the  21st  day  after  the  award  filed,  the  twentieth  haying 
fallen  on  Sunday,  is  good. 

February  1, 1847 ;  rule  to  show  cause  why  the  appeal  should 
not  be  stricken  off,  for  reasons  filed. 

The  reasons  were :  1.  The  plaintiff  was  not  bound  in  the  re- 
cognisance, and  the  appeal  is  therefore  irregular  and  illegal. 

2.  The  appeal  was  entered  too  late. 

8.  The  requisite  bail  was  not  given. 
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JEUmaker  and  Stevens,  for  the  rale. 

Franklinj  eontrd. 

The  opinion  of  the  court  was  delivered  by 

Hates,  P.  J. — The  first  reason  for  striking  off  the  appeal  is, 
that  the  plaintiff  is  not  bound  in  the  recognisance,  and  the  ap- 
peal was  therefore  irregular  and  illegal.  The  recognisance  is  in 
this  form,  viz. : 

^^  Roger  N.  Arms,  by  his  attorney,  Thomas  E.  Franklin. 

'*  Ellis  L.  Hamersly  (surety)  tent  in  two  hundred  dollars 
each,  upon  this  condition,  that  if  the  said  plaintiff  shall  not  re- 
coyer  in  the  event  of  this  suit  a  sum  greater  or  a  judgment 
more  favorable,  than  the  report  of  the  arbitration,  he  shall 
pay,"  &;c. 

If  the  entry  into  the  recognisance,  as  above,  by  Roger  N. 
Arms,  was  null  and  void,  yet  the  recognisance  of  Ellis  L. 
Hamersly  is  unquestionably  regular.  He  is  bound,  as  surety, 
*in  the  terms  of  the  Act  of  Assembly.  The  29th  section  r^c-i  n 
of  the  Act  of  1836,  relating  to  reference  and  arbitrations, 
is,  that  ^^  if  the  plaintiff  be  the  appellant,  he  shall  by  himself,  his 
agent  or  attorney,  with  one  or  more  sufficient  sureties,  in  the 
nature  of  special  bail,  be  bound  in  recognisance  to  the  defendant," 
&c.  In  the  case  of  Boyer  and  Wilkins,  5  S.  &  R.  329,  it  was 
decided,  that  on  an  appeal  by  the  plaintiff  from  the  award  of 
arbitrators,  it  is  not  necessary  that  he  should  join  in  the  recogni- 
sance. ^^The  12th  section  of  the  Arbitration  Act,  on  which  the 
point  here  turns,"  said  Gibson,  J.,  in  delivering  the  opinion  of  the 
Supreme  Court,  directs,  '^that  where  the  plaintiff  is  the  appel- 
lant, he  shall  by  himself,  his  agent  or  attorney,  with  one  or  more 
sufficient  sureties,  be  bound  in  recognisance,"  &c.;  and  he  pro- 
ceeds to  show,  that  according  to  the  true  construction  of  this 
language,  the  plaintiff  was  not  required  to  join  in  the  recogni- 
sance, but  that  the  recognisance  of  the  surety  was  alone  sufficient. 
It  is  observable,  that  the  words  of  the  12th  section  of  the  Act  of 
1810,  and  those  of  the  29th  section  of  the  Act  of  1836,  are  the 
same.  The  decision  in  Boyce  and  Wilkins  is,  therefore,  in  point, 
and  must  rule  this  case,  unless  the  other  reasons  prevent. 
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The  second  reason  is,  that  the  appeal  was  entered  too  late.  It 
was  entered  on  the  21st  day,  after  the  report  of  the  arbitration 
was  filed,  the  20th  being  Sunday.  The  award  was  filed  in  the 
prothonotary's  office  on  the  I4th  day  of  December,  1846,  and 
the  appeal  was  entered  on  the  4th  day  of  January,  1847.  In 
Sims  V.  Hampton,  1  S.  &  R.  411,  the  Supreme  Court  decided, 
that  in  computing  the  twenty  days  allowed  by  the  Arbitration 
Act  of  1810,  for  an  appeal,  the  day  on  which  it  is  entered  is  to 
be  excluded.  On  such  a  computation,  the  20th,  as  above  stated, 
fell  upon  Sunday,  and  this  was  one  of  the  points  discussed  in  the 
case  cited.  Tilghman,  G.  J.,  deemed  it  unnecessary  to  consider 
that  question,  as  the  appeal  was  taken  within  twenty  days;  but 
Yeates,  J.,  entered  into  the  consideration  of  it,  and  was  of  opinion 
that  Sunday,  on  which,  if  the  day  of  entering  the  award  were  in- 
cluded, the  twenty  days  would  have  expired,  ought  not  to  be 
reckoned  in  the  computation.  "The  law,"  said  he,  "appears  to 
me  to  furnish  a  rational  *principleof  computation  in  cases 
^  of  this  nature.  The  four  days  rule  to  plead,  must  always 
be  restricted  to  such  days  wherein  the  defendant  may  plead,  and 
when  the  offices  are  open.  Sunday  is  not  included  in  the  four 
days,  to  move  in  arrest  of  judgment,  but  the  defendant  must  have 
four  juridical  days."  Judge  Yeates  appears  to  have  adopted  the 
argument  of  the  defendant's  counsel,  viz :  that  the  last  day  being 
Sunday,  which  is  not  a  juridical  day,  the  defendant  had  the  whole 
of  the  following  day.  The  argument  was  answered,  on  the  other 
side,  by  the  unsatisfactory  observation  that  Sunday  ought  to  be 
computed,  as  there  could  be  no  objection  to  entering  an  award  of 
arbitration  on  that  day.  How  an  award  of  arbitration  any  more 
than  an  appeal,  could  be  entered  in  the  prothonotary's  office  on 
Sunday,  when  that  office  is  closed,  or  entered  in  his  docket,  when 
it  is  not  accessible,  it  is  difficult  to  comprehend. 

This  provision  of  the  arbitration  law  for  an  appeal,  has  always 

been  construed,  in  a  spirit  of  liberality,  to  preserve  the  trial  by 

jury.     In  that  spirit,  and  guided  by  the  analogy  of  other  cases 

(see  Brown  v.  Brown,  3  S.  &  R.  496),  I  am  inclined  to  say  that 

the  appellant  here  had  the  Monday  following  the  20th  day,  after 

the  award  filed,  to  enter  his  appeal. 

The  third  and  last  reason  is,  that  the  requisite  bail  was  not 
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given.  If  this  refers  to  the  alleged  irregularity  of  the  recognisance, 
the  court  has  already  treated  of  this  matter  in  noticing  the  first 
reason.  If  it  refers  to  the  insuflSciency  of  the  security,  I  can 
only  say  the  court  has  seen  no  evidence  to  support  this  reason. 
And  upon  the  whole,  I  think  this  rule  must  be  discharged. 

Rule  to  show  cause  discharged. 

Vide  Barker  v.  Addis,  4  Barr  616. 


*In  the  District  Court  for  the  Oity  and  County  of  Lan-  [*568 

ea%ter. 

Robert  Dkipps'  Assignebs. 

1.  The  acts  of  a  special  agent,  exceeding  his  limited  authority,  are  mere 
nullities  in  regard  to  the  principal. 

2.  An  anthority  to  bid  in  certain  property  at  sheriff 's  sale,  for  the  principal, 
at  a  specified  sum,  Is  a  special  agency ;  and  the  party  thus  authorized,  if 
he  bid  a  larger  sum  in  his  own  name,  makes  himself  responsible  as  a  pur- 
chaser, but  not  his  principal. 

In  the  matter  of  the  report  of  auditors  on  the  account  of 
Benjamin  Eshleman  and  Cyrus  Milner,  assignees  of  Robert 
Dripps  and  wife,  confirmed  by  the  District  Court,  the  3d  day  of 
September,  1844. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court,  which 
was  delivered  by 

Hayes,  P.  J. — The  auditors,  among  other  things,  report  as  fol- 
lows :  ^'  A  claim  for  $2533  96,  being  a  balance  on  a  bond  for 
$3000,  secured  by  a  mortgage  on  property  of  the  assignor,  and 
held  by  Jacob  Eshleman,  was  presented  to  the  undersigned  audi- 
tors, for  a  dividend  thereon.  The  auditors,  after  hearing  the 
testimony  and  the  arguments  of  counsel  in  this  case,  were  unable 
to  agree,  and  respectfully  refer  the  matter  to  the  court,  with  the 
testimony  to  the  point  for  their  decision. 

^^  K  the  court  be  of  opinion,  that  Jacob  Eshleman  is  liable  or 
responsible  for  the  acts  of  his  son  Dr.  John  K.  Eshleman,  as  his 
agent,  in  the  purchase  of  the  property  of  John  Dripps,  upon 

(87) 


Digitized  by 


Google 


663  DBIPPS'  ASSIGNEES.  [P.  L.  J. 

which  this  mortgage  was  a  lien^  at  the  sheriff's  sale,  then  in  that 
case,  the  auditors  are  of  opinion,  that  he,  Jacob  Eshleman,  is  not 
entitled  to  a  dividend  on  the  balance  of  his  bond ;  and  the  balance 
in  the  hands  of  the  assignees  should  be  distributed  as  in  the  pre- 
ceding apportionment. 

<^  But  should  the  court  decide,  that  Jacob  Eshleman,  is  not 
liable  or  responsible  for  the  acts  of  his  son,  Dr.  John  E.  Eshle- 
man, as  his  agent  for  the  purchase  of  the  property  as  above 
stated,  then,  and  in  that  case,  the  auditors  think  he  is  entitled 
and  should  be  allowed  a  dividend  on  the  balance  of  his  bond; 
*and  that  the  balance  in  the  hands  of  the  assignees  should 
-I  be  distributed  and  apportioned  as  follows,  to  wit,  &c." 

The  facts  applicable  to  the  point  thus  submitted,  appear  from 
the  testimony  to  be  these.  Robert  Dripps,  on  the  28d  of  Febru- 
ary, 1842,  executed  a  mortgage  of  certain  lands,  tenements,  and 
premises,  described  therein,  to  Jacob  Eshleman,  to  secure  the 
payment  of  a  bond,  which  he  had  given  to  the  latter,  conditioned 
for  the  payment  of  $3000,  with  lawful  interest.  This  mortgage, 
which  is  the  same  that  is  referred  to  in  the  report,  was  duly  re- 
corded ;  and  on  the  16th  of  November,  in  the  year  1842,  Robert 
Dripps  conveyed  the  mortgaged  property  to  John  Dripps.  On 
a  judgment  obtained  by  the  Lancaster  County  Bank  against 
John  Dripps,  this  property  was  seized  in  execution,  and  sold 
under  an  alias  venditioni  exponas,  by  the  sheriff  to  John  E. 
Eshleman  on  his  bid  for  three  thousand  and  one  dollars,  he  giv- 
ing the  usual  judgment  security  for  the  payment  of  the  purchase- 
money,  and  signing  the  conditions  of  sale.  Subsequently,  John 
E.  Eshleman,  moved  the  court  to  set  aside  the  sale,  and  also  to 
open  the  judgment  which  had  been  entered  up  against  him  for 
the  amount  of  his  bid ;  and  several  depositions  on  each  of  the 
motions,  were  taken  and  produced  at  the  hearing.  His  motions 
were  not  granted ;  and  the  sheriff  acknowledged  his  deed  for  the 
premises. 

Afterwards,  Jacob  Eshleman  proceeded  by  a  scire  faeias  upon 
his  mortgage,  and  recovered  judgment ;  and  on  a  levari  facias, 
issued  thereon,  the  property  was  sold  to  him  for  nine  hundred 
and  fifty  dollars,  the  sum  mentioned  in  the  writ  to  be  levied, 
being  $8415,  which  Jacob  Eshleman  lately  recovered   in  the 
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District  Court  against  the  said  Robert  Dripps,  of  debt,  and 
$8  55|^  damages,  &c.  Deducting  the  sum  of  $950  from  the 
debt  and  interest  thus  recovered,  the  balance  is  left,  on  which 
Jacob  Eshleman  claims  a  dividend  as  due  from  Robert  Dripps' 
assignees  on  his  bond. 

Among  the  statements  and  allegations  on  the  part  of  John 
K.  Eshleman,  at  the  hearing  of  his  motions,  it  was  said,  that 
he  was  attending  at  the  sale  as  the  agent  of  his  father  under 
special  instructions  to  bid  a  small  sum,  if  necessary,  not  how- 
ever more  than  it  might  cost  to  recover  upon  the  mortgage 
♦which  Jacob  Eshleman  estimated  to  be  about  forty  or  r*cgc 
fifty  dollars.  Instead  of  this  he  bid  $8001.  He  bid  as  if 
for  himself.  He  signed  the  conditions  in  his  own  name  as  pur- 
chaser ;  and  gave  his  own  obligation  to  pay  the  purchase-money. 
The  sheriff  returned  the  property  as  sold  to  him,  and  to  him  ac- 
knowledged his  deed.  In  none  of  these  transactions  was  Jacob 
Eshleman  mentioned  or  recognised  as  the  purchaser.  Nor  did  he 
claim  to  be  so  considered,  but  at  all  times  rejected  the  idea.  He 
indeed,  asserted,  that  he  had  authorized  John  K.  Eshleman  to  bid 
in  the  property  for  a  small  sum  equivalent  to  the  probable  ex- 
pense of  a  suit  on  his  mortgage,  if  noboby  else  would  bid  upon 
it ;  but  never  admitted  that  he  had  authorized  him  to  go  further, 
much  less  to  make  such  a  bid  as  $3001.  It  is  clear  that  none 
of  the  evidence  shows  that  any  other  authority  was  giVen. 

Now,  if  he  authorized  John  E.  Eshleman  to  bid  his  property 
in  for  a  small  sum,  equivalent  to  the  expense  of  siring  out  his 
mortgage,  what  was  the  character  of  John  E.  Eshleman's  agency, 
under  such  instructions  ?    Was  he  a  general  or  special  agent  ? 

"  The  distinction,"  says  Judge  Story  (Agency  §  21),  "between 
general  and  special  agency  as  to  the  rights  and  responsibilities, 
the  duties  and  obligations,  both  of  principal  and  agent,  is  very 
important  to  be  carefully  observed,  as  the  doctrines  applicable 
to  one  of  them,  totally  fail  in  regard  to  the  other.*' 

(§  17.)  "A  special  agency  properly  exists  when  there  is  a 
delegation  of  authority  to  do  a  single  act,  a  general  agency  exists 
where  there  is  a  delegation  to  do  all  acts  connected  with  a  par- 
ticular business.  Thus  a  person  who  is  authorized  by  his  prin- 
cipal to  execute  a  particular  deed,  or  to  sign  a  particular  con- 
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tract,  or  to  purchase  a  particular  parcel  of  merchandise,  is  a 
special  agent.  But  a  person  who  is  authorized  by  his  principal 
to  execute  all  deeds,  sign  all  contracts,  or  purchase  all  goods 
required  in  a  particular  trade,  business,  or  employment,  is  a 
general  agent." 

According  to  this  exposition,  John  K.  Eshleman,  was  but  a 
special  agent  of  Jacob  Eshleman.  He  was  authorized  to  do  the 
single  act  of  bidding  off,  for  his  father,  this  land,  &c.,  for  a 
♦small  sum,  equal  to  the  probable  expense  of  suing  the 
•^  mortgage.  In  the  case  of  a  special  agent,  if  he  exceed 
the  special  and  limited  authority  conferred  upon  him,  the  law 
clearly  is,  that  the  principal  is  not  bound  by  his  acts,  but  they 
become  mere  nullities,  so  far  as  he  is  concerned.  John  E. 
Eshleman,  in  bidding  $3001,  unquestionably  exceeded  the  lim- 
ited authority  given  him  by  Jacob  Eshleman.  Accordingly 
both,  as  well  as  the  sheriff,  treated  the  sale  as  if  Jacob 
Eshleman  had  nothing  to  do  with  the  purchase ;  and  rightly :  for 
the  moment  John  K.  Eshleman  went  beyond  his  authority,  his 
acts  became  his  own,  and  were  not  those  of  his  principal,  and 
were  binding  upon  himself  and  no  one  else.  It  results,  that 
Jacob  Eshleman  was  no  otherwise  affected  by  the  purchase  of 
John  E.  Eshleman,  than  he  would  have  been,  if  the  same  had 
been  made  by  any  other  person  whatever. 

The  consequence  is,  that  his  mortgage  was  not  legally  or  equit- 
ably satisfied  by  that  sale,  either  wholly  or  in  part ;  and  he  was 
as  much  entitled  to  proceed  to  sue  upon  it  in  order  to  sell  the 
mortgaged  premises,  as  if  the  sale  on  the  venditioni  exponas  had 
not  occurred.  Having  sold  under  the  mortgage  and  purchased 
in  the  premises  for  $950,  whilst  his  debt  was  $3415,  with  inter- 
est from  the  12th  of  June,  1844,  the  greater  part  remains  un- 
satisfied. For  this  balance,  his  claim  now  in  question  is  made 
upon  the  assignees  of  Robert  Dripps.  It  is  founded  upon  the 
bond  which  the  mortgage  was  given  to  secure,  and  which,  being 
a  security  for  the  debt,  is  only  so  far  satisfied,  as  the  debt  has 
been  paid  by  the  purchase-money  of  the  sale  upon  the  mortgage. 
The  balance  is,  therefore,  a  legal  claim  upon  the  assignees. 

The  opinion  of  the  court  being  that  Jacob  Eshleman  is  not 
liable  or  responsible  for  the  acts  of  his  son,  Dr.  John  K.  Eshle- 
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man,  as  his  agent  in  the  purchase  of  the  property  at  the  sheriff's 
sale  under  the  venditioni  exponasy  at  the  suit  of  the  Lancaster 
Bank  against  John  Dripps,  the  second  or  latter  mode  of  distri- 
bution by  the  auditors  in  their  report,  is  confirmed. 


*In  the  District  Court  far  the  City  and  County  of  j-^-/,- 
Philadelphia.  ^ 

WiENBR  V.  Davis  bt  al.  Defendants.    Pbasb  bt  al., 
Garnishees. 

In  attachments  in  execution,  an  office  rule  maj  be  entered  upon  tbe  garnishee 
to  answer  on  twenty  days*  notice,  conformably  to  the  4l8t  rule  of  court  relat- 
ing to  foreign  attachments. 

Mr.  Brooke^  for  the  plaintiff,  stated  to  the  court  that  in  this  case 
interrogatories  had  been  filed,  and  an  office  rule  entered  upon  the 
garnishees  to  answer,  that  objection  had  been  made  to  this  rule 
upon  the  supposition  that  such  rules  could  be  obtained  only  on 
motion,  that  there  was  no  general  rule  of  court  upon  the  subject, 
and  that  there  had  been  diversity  of  practice.  He  referred  to 
the  56th  section  of  the  act  relating  to  the  commencement  of 
actions  (Penn.  522)  which,  in  cases  of  foreign  attachment,  directs 
the  court,  upon  the  motion  of  the  plaintiff,  to  grant  a  rule  upon 
the  garnishee  to  answer,  &c.  Rule  XLI.  of  this  court,  authoriz- 
ing the  plaintiff  to  enter  such  rule  in  the  prothonotary's  ofiSce, 
85th  section  of  the  Act  relating  to  Executions,  Purd.  446,  direct- 
ing that  the  proceedings  in  case  of  attachment  in  execution  should 
be  in  the  manner  allowed  in  the  case  of  a  foreign  attachment. 

The  court  said,  that  the  practice  in  cases  of  attachment  in 
execution  should  be  conformable  to  the  41st  rule  relating  to  pro- 
ceedings in  foreign  attachment,  and  that  a  rule  upon  the  garnishee 
to  answer,  on  not  less  than  twenty  days*  notice,  might  be  entered  in 
the  prothonotary's  office  at  any  time  after  the  return  of  the  writ. 

END  OP  VOL.  VI.  PENNSYLVANIA  LAW  JOXIRNAL. 
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*In  the  Court  of  Quarter  Seeeions  of  Cumberland 
-'  County. 

CoifMONWBALTH  V.  JOHN  ClELLAKS  BT.  AL. 
Augu9t^  1847. 

1.  The  constitntionaltj  of  the  law  of  Googress  of  the  12th  February,  1793,  ia 
relation  to  "fagitires  from  justice  and  persons  held  to  labor/'  having  been 
affirmed  by  the  courts  of  Massachusetts,  New  York  and  PennsjlTania,  and 
conclnsiTelj  settled  by  the  Supreme  Court  of  the  United  States,  it  is  to  be 
regarded  as  the  paramount  law  of  the  land,  and  binding  upon  every  one, 
until  altered  or  modified  by  the  same  power  which  enacted  it. 

2.  By  the  Oonstitution,  the  laws  of  Congress  are  made  the  supreme  law  of 
each  state,  and  all  Judicial  officers  of  a  state  are  bound  to  obey  them,  and 
all  state  laws  in  conflict  with  the  Constitution  or  a  law  of  Congress  are 
Toid. 

3.  Justices  of  the  peace  are  magistrates  within  the  meaning  of  the  Act  of 
Congress,  and  are  bound  to  obey  the  laws  of  the  United  States. 

4.  As  a  general  principle.  Congress  has  no  right  to  impose  duties  on  state 
officers,  but  the  case  of  fhgitive  slaves  under  article  4,  section  3,  of  the  Con- 
stitution of  the  United  States,  constitutes  an  exception  to  this  rule. 

5.  The  owner  of  a  slave  may  seize  and  recapture  him  in  any  part  of  the 
Union,  whenever  he  can  do  so,  without  a  breach  of  the  peace  or  any  illegal 
violence. 

Thbeb  slaves,  the  property  of  James  H.  Kennedy  and  Jacob 
Hollingsworth,  of  the  state  of  Maryland,  had  escaped  into  this 
county,  where  they  were  pursued  by  their  owner  and  an  agent, 
and  were  lawfully  arrested  by  them.  While  in  their  possession, 
an  attempt  on  the  part  of  several  persons  to  rescue  the  slaves 
caused  a  riot,  during  which,  some  of  the  negroes  escaped. 

All  the  persons  who  were  known  to  have  been  implicated,  were 
indicted  for  riot.  ^ 
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The  indictment  contained  three  counts,  the  first  charging  them 
with  riot  simply.  The  second  count  sets  forth  in  substance  the 
statement  made  above,  and  the  third  count  charged  the  same  de- 
fendants with  riot  and  assault  and  battery,  upon  James  H.  Ken- 
nedy and  John  Black. 

The  charge  of  the  court  on  the  second  count,  is  alone  reported 
*here,  the  first  point  being  upon  the  technical  question  of  r^^gg 
riot,  and  the  third  one  of  mere  fact. 

Hepburn,  P.  J. — The  second  count  in  this  indictment,  as  you 
have  seen,  lays  the  ofience  as  being  committed  under  peculiar 
circumstances,  and  for  a  particular  object,  which  raises  questions 
important  to  the  parties  immediately  concerned,  and  interesting 
to  the  community  generally.  From  the  discussion  of  them  at 
the  bar,  and  grounds  there  assumed,  it  is  essential  to  a  proper 
disposition  of  this  case  that  the  legal  and  constitutional  rights 
set  forth  in  the  bill,  and  alleged  to  have  been  violated,  should  be 
properly  understood.  In  addition  to  which,  our  position  as  a 
county,  in  the  vicinity  of  a  state  whose  policy  in  reference  to 
slavery  is  wholly  different  from  that  of  Pennsylvania,  requires 
that  the  rights  of  citizens  of  Maryland  to  their  slaves  escaping  to 
Pennsylvania,  and  our  own  duties  and  privileges  under  the  Con- 
stitution and  laws  of  the  General  Government,  as  well  as  those  of 
this  state,  should  be  known  and  respected. 

If  the  slave-owner  has  rights  guaranteed  to  him,  by  the  very 
bond  which  confederated  these  states,  and  those  rights  thus 
secured  are  beyond  the  reach  of  all  state  legislation,  we  and 
they  should  know  it,  in  order  that  all  collision  upon  a  subject 
so  delicate  may  be  prevented.  Previously  to  directing  your 
attention  to  the  evidence  alleged  to  implicate  these  defendants, 
or  showing  the  position  of  either  of  them  in  regard  to  the 
rules  of  law  as  I  have  already  stated  them,  it  becomes  impor- 
tant on  this  count  in  the  indictment  to  know  precisely  what 
those  rights  were,  which  are  there  alleged  to  have  been  invaded. 
In  any  remarks  which  I  may  make  upon  the  subject,  I  do 
not  wish  to  be  understood  as  advocating  the  system  of  slavery, 
as  it  now  exists  in  the  southern  states.  In  the  language  of 
another,  ^^  believing  that  it  is  injurious  to  the  states  in  which 
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it  prevails,  and  that  it  has  proved  an  incubus  upon  their 
advancement  in  wealth  and  prosperity,  we  are  no  advocates 
of  the  institution,  but  at  the  same  time  we  think  that  on  this 
subject,  the  citizens  of  those  states  are  to  be  left  to  judge  for 
themselves  of  the  propriety  of  its  continuance,  or  its  abolition." 
♦Our  business  in  the  present  instance,  is  not  with  their  in- 
•^  stitutions,  but  with  the  rights  of  their  citizens,  and  in  all 
such  cases  it  is  important  that  there  should  be  no  misapprehen- 
sion of  them,  either  on  their  part,  or  on  ours.  Consequences 
such  as  have  followed,  and  may  yet  follow  the  scene  of  the  2d 
June,  so  vividly  portrayed  to  us  by  many  of  the  witnesses  during 
this  trial,  admonish  us  all,  that  the  line  of  legal  right  cannot  be 
too  distinctly  marked  to  prevent  a  recurrence. 

The  colonial  history  of  this  country  shows,  that  at  an  early 
period  slavery  was  recognised  in  all  the  provinces,  and  a  con- 
ventional arrangement  existed,  by  which  the  owner  of  a  fugitive 
slave  might  reclaim  him  wherever  found.  Before  the  formation 
of  the  Constitution  of  the  United  States,  however,  public  opinion 
in  a  portion  of  the  country  materially  changed  in  regard  to  it, 
so  that  no  aid  was  furnished  to  the  master  in  many  of  the  prov- 
inces to  reclaim  his  fugitive,  and  in  others  he  met  with  open  re- 
sistance. And,  as  is  said  by  Judge  Story,  in  his  Commentaries 
on  the  Constitution,  page  677 — *'  there  being  no  provision  under 
the  confederation  by  which  the  owner  might  reclaim  his  fugitive 
slave,  who  should  have  escaped  into  other  states  where  slavery 
was  not  tolerated,  the  want  of  such  a  provision  was  felt  by  the 
slave-holding  states  as  a  serious  inconvenience,  and  led  to  the 
introduction  into  the  Constitution  of  the  United  States,  of  this 
clause: 

"  *  No  person  held  to  service  or  labor  in  one  state,  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due.'  " — Const,  of  the  U.  S.,  Art. 
4y  sect.  8. 

This  provision  gave  to  the  slave-holding  states  a  right  which 
they  did  not  before  possess,  and  enables  the  owner  to  recover  his 
slave  in  whatever  part  of  the  United  States  he  may  find  him. 
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But,  it  is  obvious  from  the  reading  of  this  clause  in  the  constitu- 
tion, that  legislation  on  the  subject  was  necessary,  to  provide  for 
cases  where  the  power  to  recapture  was  out  of  the  question.  And 
a  difiSculty  arising  between  the  executives  of  the  states  of  Penn- 
sylvania and  Virginia  on  the  question  of  *delivering  fugi-  p^og 
tives  from  justice,  under  the  immediately  preceding  clause 
in  the  constitution  to  that  which  I  have  read,  which  is.  Art.  4, 
sect.  2, — "  a  person  charged  in  any  state  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice,  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime ;"  the  President  of  the  United 
States  brought  the  subject  before  Congress,  and  the  result  was, 
their  passing  the  law  of  the  12th  February,  1798.  That  law  is 
as  follows:  ^ 

(Sec.  1,  relates  to  ftigitives  from  justice.) 

"  Sec.  8. — When  a  person  held  to  labor  in  any  of  the  United 
States,  or  in  either  of  the  territories  on  the  northwest  or  south 
of  the  river  Ohio,  under  the  laws  thereof,  shall  escape  into  any 
other  of  the  said  states  or  territory,  the  person  to  whom  such 
labor  or  service  may  be  due,  his  agent  or  attorney,  is  hereby 
empowered  to  seize  or  arrest  such  fugitive  from  labor,  and  to  take 
him  or  her  before  any  judge  of  the  Circuit  or  District  Courts  of 
the  United  States,  residing  or  being  within  the  state,  or  before 
any  magistrate  of  a  county,  city,  or  town  corporate,  wherein  such 
seizure  or  arrest  shall  be  made,  and  upon  proof,  to  the  satisfac- 
tion of  such  judge  or  magistrate,  either  by  oral  testimony  or  affi- 
davit taken  before  and  certified  by  a  magistrate  of  any  such  state 
or  territory  that  the  person  so  seized  or  arrested  doth,  under  the 
laws  of  the  state  or  territory  from  which  he  or  she  fled,  owe  ser- 
vice or  labor  to  the  person  claiming  him  or  her,  it  shall  be  the 
duty  of  such  judge  or  magistrate  to  give  a  certificate  thereof  to 
such  claimant,  his  agent  or  attorney,  which  shall  be  sufficient 
warrant  for  removing  the  said  fugitive  from  labor  to  the  state  or 
territory  from  which  he  or  she  fled." 

This  law,  you  will  observe,  embraces  the  two  classes  of  fugi- 
tives from  justice  and  from  labor  provided  for  in  the  clauses  of 
the  Constitution  to  which  I  have  referred  you.    And  in  reference 
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to  fugitives  from  justice,  designates  the  executives  of  the  differ- 
ent states  as  the  persons  upon  whom  the  demand  should  be  made, 
and  the  mode  and  proofs  in  and  upon  which  it  should  be  made, 
and  as  is  said  by  Judge  Story,  in  the  case  of  Prigg  v.  Common- 
wealth, 16  Peters  539 : 

^QQ-|  *  ^^  From  that  time  down  to  the  present  hour  not  a  doubt 
has  been  breathed  upon  the  constitutionality  of  this  part  of 
the  act,  and  every  executive  in  the  Union  has  constantly  acted 
upon  and  admitted  its  validity.  Yet  the  right  and  the  duty  are 
dependent,  as  to  their  mode  of  execution,  solely  on  the  Act  of 
Congress ;  and  but  for  that,  they  would  remain  a  nominal  right 
and  passive  duty,  the  execution  of  which  bemg  intrusted  to  and 
required  of  no  one  in  particular,  all  persons  might  be  at  liberty 
to  disregard  it.  This  very  acquiescence,  under  such  circum- 
stances, of  the  highest  state  functionaries,  is  a  most  decisive 
proof  of  the  universality  of  the  opinion  that  the  act  is  founded  in 
a  just  construction  of  the  Constitution,  independent  of  the  vast 
influence  which  it  ought  to  have  as  a  cotemporaneous  exposition 
of  the  provisions  by  those  who  were  its  immediate  framers  or 
intimately  connected  with  its  adoption.  The  same  uniformity  of 
acquiescence  in  the  validity  of  the  Act  of  1798,  upon  the  other 
part  of  the  subject-matter,  that  of  fugitive  slaves,  has  prevailed 
throughout  the  whole  Union,  until  a  comparatively  recent  pe- 
riod. Nay,  being  from  its  nature  and  character  more  readily 
susceptible  of  being  brought  into  controversy,  in  courts  of  justice, 
than  the  former,  and  of  enlisting  in  opposition  to  it  the  feelings 
and  it  may  be  the  prejudices  of  some  portions  of  the  non-slave- 
holding  states,  it  has  naturally  been  brought  under  adjudication 
in  several  states  in  the  Union,  and  particularly  in  Massachusetts, 
New  York  and  Pennsylvania,  and  on  all  these  occasions  its  va- 
lidity has  been  affirmed :  Wright  v.  Deacon,  5  S.  &  R.  62 ;  Glen 
t;.  Hodges,  9  Johns.  67 ;  Jack  v.  Martin,  12  Wend.  811 ;  s.  c. 
Id.  507 ;  and  Commonwealth  v.  Griffin,  2  Pick.  11 — are  directly 
in  point.  So  far  as  the  judges  of  the  courts  of  the  United  States 
have  been  called  upon  to  enforce  it  and  to  grant  the  certificate 
required  by  it,  it  is  believed  that  it  has  been  uniformly  recog- 
nised as  a  binding  and  valid  law,  and  as  imposing  a  constitutional 
duty.     Under  such  circumstances,  if  the  question  were  one  of 
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doubtful  construction,  such  long  acquiescence  in  it,  such  cotem- 
poraneous  expositions  of  it  and  extensive  and  uniform  recogni- 
tion of  its  validity,  would,  in  our  judgment,  entitle  the  question 
to  be  considered  at  re^t ;  *unless,  indeed,  the  interpretation 
of  the  constitution  is  to  be  delivered  over  to  interminable  ^ 
doubt  throughout  the  whole  progress  of  legislation  and  of  na- 
tional operations.  Congress,  the  executive  and  the  judiciary 
have,  upon  various  occasions,  acted  upon  this  as  a  sound  and 
reasonable  doctrine.  We  hold  the  act  to  be  clearly  constitutional 
in  all  its  leading  provisions ;  and,  indeed,  with  the  exception  of 
that  part  which  confers  authority  upon  state  magistrates,  to  be 
free  from  reasonable  doubt  and  difiSculty  upon  the  grounds 
already  stated." 

The  constitutionality  of  this  law,  embracing  both  the  classes  of 
fugitives,  being  definitely  settled,  and  so  far  as  applicable  to 
those  from  labor,  by  the  Supreme  Courts  of  Massachusetts,  New 
York,  Pennsylvania,  and  lastly  and  conclusively  by  the  Supreme 
Court  of  the  United  States,  in  the  case  to  which  I  have  referred ; 
it  is,  therefore,  the  paramount  law  of  the  land,  susceptible  of  no 
private  interpolation,  confined  to  no  part  of  the  country  in  its 
operation,  but  operating  over  our  whole  territory,  and  to  be  re- 
garded, until  altered  or  modified  by  the  same  power  which  en- 
acted it,  as  binding  upon  every  one  under  our  general  govern- 
ment. To  protect  the  rights  thus  acquired,  every  necessary 
provision  has  been  incorporated  in  the  Constitution  of  the  United 
States. 

In  article  6,  section  2,  of  the  constitution  of  the  United 
States,  it  is  declared  that  '^  this  constitution  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  state  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." 

In  section  3  of  the  same  article,  it  says  that  ^'  the  senators  and 
representatives  before  mentioned,  and  the  members  of  the  several 
state  legislatures,  and  all  executive  and  judicial  officers,  both  of 
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the  United  States  and  of  the  several  states,  shall  be  bound  by 
oath  or  affirmation  to  support  this  constitution." 

These  provisions  in  the  constitution  secure  to  the  law  of 
Congress  the  position  of  supreme  law  of  this  state,  as  well  as  of 
the  whole  Union,  which  every  officer  named  in  these  sections 
"^411  *^  bound  by  the  solemn  obligation  of  an  oath  to  regard, 
and  which  every  citizen  is  bound  to  respect.  All  state 
laws,  therefore,  in  conflict  with  this  law  of  Congress,  or  of  the 
constitution,  we  are  bound,  under  the  oaths  which  we  have 
taken,  to  say  to  you,  are  void.  They  are  of  no  binding  opera- 
tion upon  you,  nor  upon  us. 

The  law  of  Congress  then,  under  which  the  first  proceeding 
was  had  toward  asserting  a  claim  to  those  slaves,  and  which  seems 
to  have  been  the  first  step  which  led  to  the  subsequent  riot,  de- 
.signates  "  any  magistrate  of  a  county,  city,  or  town  corporate, 
wherein  such  seizure  or  arrest  shall  have  been  made,"  as  one  of 
the  persons  before  whom  the  slave  shall  be  taken ;  and  on  hear- 
ing the  proof,  if  satisfied  the  fugitive  owes  the  service  claimed, 
directs  that  he  ^^  give  a  certificate  thereof,  to  such  claimant,  his 
agent  or  attorney,  which  shall  be  sufficient  warrant  for  removing 
the  fugitive  from  labor  to  the  state  or  territory  from  which  he  or 
she  fled." 

And  shall  a  justice  of  the  peace,  who  is  a  magistrate  and  a 
judicial  officer,  not  act  ?  We  have  seen  that  the  constitution  and 
laws  of  the  United  States,  which  he  swears  to  support  before  he 
enters  upon  the  duties  of  his  office,  require  that  he  shall.  Can 
it  be  seriously  urged,  that  Congress  have  the  power  to  direct  the 
executive  of  a  state,  as  to  how  and  when  he  shall  perform  a  spe- 
cific  constitutional  duty,  and  have  no  such  power  in  reference  to 
a  subordinate  magistrate,  equally  within  the  letter  and  spirit  of 
the  constitutional  provision  in  regard  to  a  subject,  alike  within 
their  control  7  I  cannot  say  so ;  and  upon  this  particular  subject 
the  remarks  of  Judge  McLean,  of  the  Supreme  Courc  of  the 
United  States,  are  to  my  mind  clear  and  convincing.  See  16 
Peters  664,  666. 

[Judge  Hepburn  here  read  to  the  jury  a  part  of  the  remarks 
of  Judge  McLean,  in  which,  admitting  as  a  general  principle  that 
Congress  has  no  power  to  impose  duties  upon  state  officers,  or 
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regulate  the  jurisdiction  of  state  tribunals,  he  declares  that  the 
Act  of  Congress  of  February,  1798,  in  relation  to  fugitives  from 
labor,  constitutes  an  exception.] 

The  right  of  owners  to  assert  their  claims  to  fugitive  slaves, 
and  the  duty  of  magistrates  to  act  as  required  by  the  law  of 
♦Congress,  being  established,  we  approach  the  facts  of  this 
case  for  the  purpose  of  determining  the  position  of  these  ^ 
respective  parties  as  connected  with  the  averments  in  the  second 
count  of  this  indictment.  From  the  evidence,  which  is  uncon- 
tradicted, three  slaves,  two  females  and  one  male,  escaped  from 
their  owners,  Mr.  Kennedy  and  Mr.  HoUin^worth,  into  this 
county.  They  were  pursued  by  Mr.  Kennedy,  and  the  son  of 
Mr.  Hollingsworth,  arrested  in  this  town,  carried  before  Mr. 
Justice  Smith,  who  heard  the  claimants,  and  gave  them  the  cer- 
tificate required  by  the  law  of  Congress.  At  the  same  time  and 
at  the  request  of  the  claimants,  a  commitment  was  made  out 
against  these  slaves,  and  they  were  given  under  it  into  the  custody 
of  Sheriff  Hoffer.  Against  him  a  writ  of  habeas  corpus  was 
sued  out,  heard  i)efore  me,  and  the  Act  of  Congress  making  no 
provision  for  such  commitment,  they  were  discharged  from  his 
custody,  and  of  course  fell  back  into  the  custody  of  their  owners 
under  the  certificate  which  had  been  granted  them  by  Justice 
Smith.  These  slaves  then,  agreeably  to  the  laws  of  the  land, 
binding  upon  every  individual  composing  a  portion  of  this  com- 
munity, were  legally  in  the  custody  of  their  owners,  in  a  mode 
designated  by  the  only  law  they  or  we  are  bound  to  regard ;  I 
mean  the  law  of  Congress. 

The  right  of  recapture  in  this  instance  was  not  asserted  by  the 
claimants.  In  reference  to  which.  Judge  Story,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  Prigg  v. 
Commonwealth,  16  Peters  618,  declares  the  law  to  be,  that  the 
owner  of  a  slave  may  seize  and  repossess  himself  of  such  slave, 
in  whatever  part  of  the  United  States  he  may  happen  to  find 
him,  as  he  may  retake  a  wife  or  child,  or  goods  and  chattels 
personal. 

This  right,  I  before  told  you,  was  not  in  this  instance  asserted, 
further  than  to  take  the  slaves  before  the  justice,  as  directed  by 
ihe  Act  of  1798. 
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These  slaves  then,  before  the  riot  commenced,  agreeably  to  the 
whole  evidence  in  the  caase,  were  in  the  peaceable  possession  of  their 
owner,  or  his  agent ;  and  being  there,  they  had  a  right  to  defend 
that  possession,  with  all  the  force  necessary  to  its  protection. 

*The  law  gives  to  the  owner  of  a  slave  every  right,  and 
-*  confers  upon  him  all  the  power  that  is  requisite  to  his  de- 
fence, as  fully  and  amply  as  it  invests  you  with  them,  to  protect 
yourself  in  any  property  of  which  you  may  be  in  the  lawful  and 
peaceable  possession.  It  knows  no  difference,  and  so  long  as 
slaves  are  regarded  as  property,  under  the  constitution  and  laws 
of  the  United  States,  we  too,  are  so  bound  to  refgard  them. 


♦77]  *7n  the  District  Court  of  the  United  States^  Eastern 
District  of  Pennsylvania.    In  Admiralty. 

Wjlliam  Krauseopp  v.  James  B.  Ames,  Master  of  the 
American  Brig  Rebecca. 

August  3, 1846. 

1.  A  ma«ter  of  a  ship  must  show  not  only  a  breach  of  some  regulation  be- 
fore venturing  to  use  force  to  a  passenger,  but  a  clear  necessitj  for  the 
tczercise  of  that  degree  of  force. 

2.  No  punishment  higher  than  a  reprimand  can  ever  be  inflicted  on  a  passen- 
ger, without  a  conference  with  the  other  officers  of  the  ship,  and  an  entry 
of  the  facts  in  the  log-book. 

♦78"'  *This  was  a  proceeding  in  admiralty  to  recover  damages 
for  a  personal  tort  committed  by  the  respondent  against 
the  libellant  on  the  high  seas. 

The  libel  asserted  that  the  libellant,  while  a  passenger  on 
board  the  Rebecca,  during  a  voyage  from  Rotterdam  to  Phila- 
delphia in  the  month  of  June,  1846,  was  assaulted  and  severely 
beaten  by  the  respondent,  then  in  command  as  master. 

The  answer  admitted  the  assault  and  battery ;  but  alleged  im- 
propriety of  conduct  on  the  part  of  the  libellant  towards  the  ofiS- 
cers,  the  crew,  and  his  fellow  passengers,  disobedience  and  re- 
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fusal,  or  neglect,  to  obey  lawful  orders,  insolence  and  irritating 
demeanor  when  reprimanded,  and  general  habitual  turbulence 
of  deportment.  It  then  proceeded  to  justify  the  violence  com- 
plained of,  asserting  that  the  libellant  at  the  time  in  question, 
**  was  endangering  the  safety  of  the  vessel,  and  the  lives  of  all 
on  board."  The  libellant,  it  affirmed,  was  discovered  in  the  act 
of  burning  a  piece  of  tarred  canvas  belonging  to  the  brig,  for 
which  he  was  reprimanded  by  the  captain,  that  he  replied  to  the 
captain  in  an  abusive  and  scandalous  manner,  by  calling  him,  in 
German,  a  rascal,  and  applying  to  him  many  abusive  and  vulgar 
epithets,  that  he,  the  libellant,  seized  with  one  hand  an  iron 
chain-hook,  and  with  the  other  a  heavy  billet  of  wood,  with 
which  he  threatened  to  strike  the  captain,  and  taunted  him  to 
fight,  and  that  the  captain  then  seized  a  small  line,  with  which 
he  struck  the  libellant  four  or  five  blows  on  the  back. 

Q-.  Bemakj  Esq.  and  W*  G--  Smith,  Esq.,  for  libellant. 
JJ.  JT.  Scott,  Esq.,  for  respondent. 

Kane,  J.,  after  stating  the  nature  of  the  libel  and  answer, 
proceeded.     The  facts  as  before  me  in  proof,  are  these : — 

The  libellant  was  a  steerage  passenger  from  Rotterdam  to 
the  United  States,  on  board  the  vessel  which  the  respondent 
commanded.  Among  the  regulations  for  the  government  of 
the  passengers,  was  one  forbidding  them  to  use  any  of  the 
canvas,  cordage,  or  other  property  of  the  ship,  without  per- 
mission. This,  it  is  said,  had  been  more  than  once  broken  by 
'I'the  libellant,  and  he  had  been  reprimanded  in  consequence,  p^n^g 
when  on  the  29th  of  June,  being  on  the  high  seas,  he  was 
charged  by  the  captain  with  having  taken  a  small  piece,  or  rag 
as  some  of  the  witnesses  call  it,  of  tarred  canvas,  to  assist  in 
kindling  the  fire,  at  which  he  was  cooking  his  dinner.  The  wit- 
nesses to  the  transaction  did  not  understand  English,  and  do  not 
speak  of  the  reprimand  which  followed ;  they  say,  however,  that 
the  libellant,  who  speaks  their  language,  distinctly  and  repeatedly 
denied  that  he  had  committed  the  ofience,  and  they  do  not  say 
that  he  did  so  in  a  disrespectful  or  threatening  manner. 

The  captain  thereupon  snatched  the  burning  canvas  from  the 
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fire  and  struck  the  libellant  with  it  several  blows  in  the  face,  fol- 
lowing up  the  attack  as  the  libellant  retreated  by  blows  of  the 
fist,  which  made  his  nose  bleed.  One  of  the  witnesses  for  the 
defence  added,  that  at  this  time  the  libellant  had  a  stick  of  fire 
wood  in  one  hand  and  a  chain-hook  in  the  other,  which  he  had 
taken  up  for  the  purpose  either  of  defence  or  menace ;  but  it  is 
evident  that  he  made  no  use  of  either,  and  it  seemed  most  prob- 
able that  he  was  about  to  employ  them  in  the  adjustment  of  his 
cooking  fire. 

After  thus  striking  the  libellant  with  the  fragment  of  canvas 
and  with  his  fist,  the  captain  retired  to  his  cabin,  and  immediately 
returned  with  a  small  cord,  with  which  he  proceeded  to  whip  the 
libellant  severely.  The  libellant  again  retreated,  making  no  de- 
fence, and  crying  loudly  for  mercy,  but  the  beating  continued 
till  he  had  received,  according  to  the  difierent  witnesses,  from 
twelve  to  thirty  stripes  over  the  back,  arms,  and  neck,  when 
some  of  the  passengers  interfered.  The  libellant  was  clad  in  a 
shirt  and  trowsers,  and  the  lashes  were  severe  enough,  some  of 
them,  to  break  the  skin,  drawing  the  blood,  and  leaving  wounds, 
that  were  still  open,  according  to  one  witness,  at  the  end  of  a 
fortnight. 

It  is  added  in  almost  all  the  depositions  on  both  sides,  that  the 
libellant  was  not  acceptable  to  those  on  board.  He  is  said  to 
have  been  extremely  regardless  of  personal  cleanliness,  offensive 
in  his  manners,  and  frequently  engaged  in  disputes  and  even  fights 
with  his  fellow  passengers.  He  was  generally,  *if  not  uni- 
J  versally  designated  as  the  Jew,  and  seems  to  have  been  the 
object  of  common  dislike  to  the  passengers  and  inferior  officers. 
It  is  not,  however,  in  proof,  that  he  was  at  any  time  the  aggres- 
sor, and  it  would  seem  that  the  gross  language  which  he  applied 
to  the  captain,  though  not  in  his  presence,  was  provoked  by  the 
beating  which  he  had  received  shortly  before.  I  have  attended 
to  the  libellant's  offensive  bearing,  and  to  his  unpopularity  on 
board  the  vessel,  which  are  testified  to,  by  the  witnesses,  because, 
on  the  one  hand,  they  negative  the  idea  of  partiality  towards 
him  in  their  representations  here,  and  because  they  present  the 
only  palliation  which  the  proofs,  as  I  have  analyzed  them,  enable 
me  to  find  for  the  captain's  conduct. 

(102) 


Digitized  by 


Google 


Vol.  Vn.]  KRAUSKOPP  v,  AMES.  80 

Such  are  the  facts  upon  which  I  am  now  to  pass.  They  es- 
tablish, beyond  question,  the  trespass  complained  of,  and  they  fail 
to  show  any  legal  justification  on  the  part  of  the  respondent. 

The  law  invests  the  master  of  a  ship  at  sea,  with  a  high  and 
responsible  discretion.  He  has  the  absolute  charge  of  his  vessel, 
the  absolute  command  of  his  crew,  and  a  necessary  control  over 
his  passengers.  He  may  make  proper  regulations  for  their  gov- 
ernment, such  as  may  ensure  their  safety,  promote  the  general 
comfort,  and  preserve  decent  order;  and  these  regulations  he 
may  enforce  by  all  temperate  and  needful  exercise  of  power. 

But  here  his  authority  over  his  passengers  finds  its  limits,  and 
he  is  a  trespasser  if  he  goes  beyond  it.  He  must  show  not  only 
a  breach  of  regulation  before  venturing  to  use  force  towards  any 
one  of  them,  but  also,  that  there  W!is  a  clear  necessity  for  the  ex- 
ercise of  that  degree  of  force.  Ho  is  not  to  punish  an  infraction 
of  mere  police  rules,  by  striking  a  passenger  with  his  fist,  or  beat- 
ing him  with  a  rope's  end ;  still  less  is  he  to  do  this,  before  he 
has  exhausted  all  milder  and  less  degrading  means  of  vindicating 
the  order  of  the  ship.  Courteous  request,  patience  and  renewed 
remonstrance,  or  reprimand ;  and  at  last,  just  so  much  restraint, 
and  if  that  be  unavailing,  just  so  much  active  force,  and  no  more, 
as  the  exigency  may  call  for  :  these  are  the  legitimate  rights  of  the 
♦captain  over  his  passengers.  They  are  to  be  exercised  p^g^ 
ddiberately  and  with  moderation,  without  any  haste  or 
rudeness,  and  after  patient  examination  of  the  facts ;  and  I  have 
no  hesitation  in  adding,  that  no  punishment  higher  than  a  repri- 
mand should  ever  be  inflicted  on  a  passenger,  without  a  confer- 
ence with  the  other  officers  of  a  ship,  and  an  entry  of  the  facts 
on  the  log-book.  The  only  exception  to  this  rule,  should  be  that 
of  necessity,  present  or  imminent,  resistance  to  ''  acts  of  violence 
by  a  prompt  reaction  of  lawful  force,  as  in  the  disorders  of  com- 
mencing mutiny,  cases  which  speak  for  themselves  and  are  of 
unavoidable  dispensation :"  Lord  Stowell,  in  The  Agincourt,  1 
Hagg.  271.  I  fully  adopt  the  language  of  Lord  Tenterden,  as 
cited  by  C.  J.  Tindall,  in  Murray  v.  Moultrie,  6  Car.  &  P.  472, 
that  even  in  the  case  of  a  mariner  (how  much  more  in  that  of 
a  passenger),  ^^it  is  always  desirable,  and  indeed  the  duty  of 
the  captain,  to  institute  an  inquiry,  and  have  the  result  of  it  en- 
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tered  upon  the  log-book.  It  is  his  duty  because,  by  availing 
himself  of  the  advice  of  other,  he  prevents  himself  from  acting 
solely  on  his  own  feelings,  which  may  be  excited,  and  it  is  his 
interest,  because  it  furnishes  evidence  in  his  favor,  to  be  used  on 
the  day  of  trial." 

Captain  Ames,  whose  general  good  character  appears  to  be 
well  established,  and  whose  conduct  towards  the  rest  of  his 
passengers  is  spoken  of  in  terms  of  commendation,  has  erred 
grievously  in  his  estimate  of  his  rights  over  the  libellant,  or  he 
has  been  led  away  by  his  passions.  The  libellant  has  been  in- 
jured. He  may  have  violated  the  proper  rules  of  the  ship  ;  he 
may  have  offended  much  against  all  who  were  on  board  by  gross 
disregard  of  the  proprieties  of  social  life ;  he  may  have  been 
of  a  quarrelsome  temper,  or  too  willing  to  resent  what  he  consid- 
ered a  sneer  at  his  religious  faith  ;  all,  this  does  not  excuse  the 
captain's  violence  towards  him ;  and  sitting  here  as  a  judge  of 
admiralty,  it  is  my  duty,  not  only  to  the  libellant,  but  to  all  who 
may  follow  him  as  emigrants  to  this  country,  to  decree  such 
damages  as  may  leave  no  doubt  of  the  protecting  power  of  the 
law  over  passengers  on  the  high  seas.  Considering,  however, 
that  this  is  not  the  only  proceeding  in  which  the  captain  may  be 
*^21  ^'^'^^^  ^^^  ^^^  error,  and  anxious  to  avoid  a  ^precedent, 
which  may  invite  too  general  recourse  to  the  admiralty,  in 
cases  which  like  this  are  better  fitted  for  the  action  of  a  jury,  I 
am  unwilling  to  mulct  him  in  aggravated  damages. 

I  decree  for  the  libellant,  and  that  the  respondent  do  pay  him 
one  hundred  dollars  for  his  damages,  together  with  full  costs. 


In  the  Supreme  Court  of  Pennst/lvania.     Nisi  Prius. 
Commonwealth  v.  Van  Sickle. 

May,  1845. 

1.  A  pig  sty  in  a  citj  i^per  se  a  nuisance. 

2.  It  is  no  defence  to  an  indictment  for  a  naisance  in  a  citj,  that  it  has  been 
conducted  in  the  same  place  for  a  long  series  of  years,  as  no  nuisance  can 
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be  justified  by  prescription ;  nor  that  it  has  become  necessary  to  the  com- 
mnnitj  in  which  it  is  situated. 

3.  A  nuisance  in  a  citj  is  not  the  less  obnoxious  to  indictment  from  the  fact 
that  it  is  connected  with  a  large  and  flourishing  manufacture. 

4.  Where  an  indictment  charged  that  a  defendant  fed  a  large  number  of  hogs, 
with  **  slop,  fermented  grain,  the  offals  and  entrails  of  beasts,  and  other 
filth,"  by  means  whereof  a  nuisance,  &c  ,  was  created,  and  the  evidence 
showed  that  the  hogs  were  fed  exclusively  on  slop,  it  was  held  that  there 
was  no  variance. 

5.  The  Act  of  Assembly  of  2lst  March,  1806,  prescribing,  "that  in  all  cases 
where  a  remedy  is  provided,  or  anything  directed  to  be  done  by  any  Act  or 
Acts  uf  Assembly  of  this  Commonwealth,  the  directions  of  the  said  acts 
shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted,  or  anything 
done  agreeably  to  the  provisions  of  the  common  law  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  act  or  acts  into  effect,"  does  not 
destroy  the  remedy  of  indictment  at  common  law,  as  to  a  nuisance  in  the 
city  of  Philadelphia,  though  such  nuisance  is  in  itself  liable  to  be  sup- 
pressed by  the  summary  process  afforded  by  the  Acts  of  Assembly  constitu- 
ting the  board  of  health. 

This  was  an  indictment  for  nuisance  found  in  the  Court  of 
Oyer  and  Terminer,  &c.,  of  the  city  and  county  of  Philadel- 
phia, at  March  Term,  1845,  and  removed  by  certiorari  to  the 
Supreme  Court  The  indictment  was  in  three  counts,  and  was 
substantially  as  follows : 

The  first  count  charged  that  the  defendant,  near  to  divers 
public  highways,  &c.,  and  also  to  the  dwelling-houses  of  divers 
citizens,  &c.,  did  unlawfully,  and  without  sufficient  cause, 
^place  in  a  certain  messuage  and  tenement,  &c.,  a  great  p„cgQ 
number  of  hogs,  to  wit,  one  thousand,  and  the  saids  hogs 
then  and  there,  &c.,  did  feed  and  cause  to  be  fed  with  the  offals 
and  entrails  of  beast  and  other  filth,  by  means  whereof  divers 
noisome  and  unwholesome  smells  and  stenches,  &c.,  were  generated, 
&c.,  whereby  the  air  was  made  insalubrious  and  offensive,  &c.,  to 
the  common  nuisance,  &c.  The  second  count  was  for  the  mere 
keeping  of  the  hogs,  with  the  averment  that  they  were  fed  with 
"  slop,  fermented  grain,  the  ofii&ls  and  entrails  of  beasts,  and 
other  filth,"  &c. ;  but  was  in  other  respects  similar  to  the  first. 
The  third  count  alleged  the  existence  of  a  ^'  certain  house,  com- 
monly called  the  Fig's  Boarding  House,  and  a  certain  yard  to  the 
same  belonging,"  and  proceeded  to  charge  the  defendant,  in 
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about  the  same  phraseology  as  the  first  count,  with  keeping  and 
feeding  therein  hogs  in  great  numbers. 

The  evidence  was  voluminous,  occupying  more  than  a  week  in 
its  rendition. 

It  appeared  that  the  alleged  nuisance  consisted  of  a  large  es- 
tablishment in  the  northwest  corner  of  the  city  of  Philadelphia, 
fronting  on  the  river  Schuylkill,  and  consisting  in  part  of  a  large 
distillery,  and  in  part  of  a  frame  edifice  of  considerable  extent, 
with  extensive  outworks  attached  thereto,  in  which  large  numbers 
of  hogs  were  fattened  for  the  city  market,  and  were  fed  chiefly 
from  the  refuse  from  the  distillery.  The  site  was  within  the 
original  limits  of  the  city  charter ;  and  it  appeared  in  evidence 
that  it  had  been  used  for  the  purpose  above  mentioned  for  more 
than  thirty  years.  At  the  time  of  the  trial,  and  for  a  few  years 
previous  the  city  had  been  rapidly  extending  in  that  direction, 
but  at  the  time  of  the  establishment  of  the  alleged  nuisance,  the 
land  in  its  vicinity  had  been  for  a  number  of  years  an  unoccupied 
waste,  which,  in  several  instances,  at  different  points,  had  been 
devoted  to  similar  purposes.  Several  public  institutions  of  great 
importance,  however,  had,  from  time  to  time,  been  erected  in  the 
immediate  neighborhood ;  and  it  was  the  alleged  injury  inflicted 
on  these,  as  well  as  on  the  dwelling-houses  lately  erected  in  the 
vicinity,  that  formed  the  principal  ground  of  complaint. 

It  was  shown  by  the  prosecution,  that  the  buildings  in  question 
*841  *^^^^  capable  of  accommodating  as  many  as  a  thousand 
hogs,  and  that  frequently  as  many  as  that  number  were 
there  collected  at  one  time ;  that  in  warm  weather  the  stench  was 
so  intolerable  as  to  make  it  almost  impossible  to  pass  through  the 
street,  on  which  the  establishment  opened,  without  nausea ;  and 
that  when  the  wind  was  from  the  northwest,  it  was  perceptible 
for  a  half  mile  towards  the  heart  of  the  city ;  that  the  water  of 
the  Schuylkill  was  infected  by  the  great  quantities  of  filth  and 
ordure  which  were  discharged ;  that  the  value  of  property  ad- 
jacent was  diminished  from  ten  to  fifteen  per  cent.,  and  that  the 
comfort  of  the  residents  thereabout  was  materially  affected  by 
the  effluvia. 

On  the  part  of  the  defence  it  was  insisted,  in  the  first  place, 
that  by  the  acts  establishing  the  Board  of  Health,  cognisance 
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of  nuisances  of  this  character  in  the  city  and  county  of  Phila- 
delphia, was  vested  in  that  institution ;  and  that  this  being  the 
case,  jurisdiction  at  common  law  was  ousted  by  the  operation  of 
the  Act  of  21st  March,  1806. 

It  was  shown  also,  that  the  establishment  was  conducted  with  as 
much  regard  to  cleanliness  as  its  character  permitted ;  that  there 
were  and  had  been  from  time  immemorial  a  number  of  smaller 
piggeries,  to  which  the  smell  could  be  jointly  attributed ;  and  that 
it  had  been  in  existence  long  before  the  erection  in  the  neighbor- 
hood of  the  edifices,  the  value  of  which,  it  was  alleged,  were 
deteriorated. 

In  addition  to  this  last  branch  of  defence,  it  was  urged,  as  a 
matter  of  law,  that  the  business,  as  thus  conducted,  was  essential 
to  the  city,  and  that  the  section  of  the  city  plot  on  which  it  was 
carried  on,  had  been  for  so  long  a  period  devoted  to  this  and 
similar  purposes,  as  to  give  those  who  had  more  recently  moved 
into  it  no  just  right  of  complaint.  There  was  a  variance  also,  it 
was  insisted,  between  the  indictment  and  the  proof,  the  former  of 
which  averred  the  hogs  to  have  been  fed  with  the  offals  and  en- 
trails of  beasts,  and  other  filth,  whereas  the  latter  .showed  that 
the  food  was  principally  grain  and  slop.  Several  technical 
grounds  of  defence  to  the  allegation  of  ownership  in  the  indict- 
ment were  also  taken ;  but  as  they  were  negatived  by  the  jury, 
and  presented  no  question  of  law  to  the  court,  they  are  here 
omitted. 

^OuyleVy  F.  Wharton^  and  KanCj  Attorney-General,  who  rmo^ 
addressed  the  jury  for  the  Commonwealth,  argued  that  a 
pig-yard  in  a  city,  is  per  se  a  nuisance :  Bac.  Abr.,  title  **  Nuis- 
ance" ;  Queen  v.  Wigg,  2  Salk.  454 ;  4  Rogers'  Cr.  Recorder 
26  ;  and  that  if  it  be  such,  it  cannot  be  protected  from  indict- 
ment, by  its  comparative  usefulness  :  Reg.  v.  Ward,  4  Ad.  &  El. 
884,  by  the  existence  of  kindred  offences  around  it :  Reg.  v.  Neil, 
2  C.  &  P.  485 ;  or  by  its  long  continuance :  Elkins  v.  State,  2 
Humph.  548  ;  Com.  v,  Alburger,  1  Whart.  469 ;  Com.  v.  Tucker, 
2  Rich.  44.  The  alleged  variance  as  to  the  feed  of  the  hogs, 
they  urged,  was  immaterial :  People  v.  Townsend,  8  Hill  (N.  T.) 
479. 
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ffoodf  Goodmarij  0.  Oilpin,  and  F.  W.  Subbell,  insisted : 

That  the  business  of  the  defendant  was  sanctioned  by  the  long 
toleration  of  other  more  offensive  trades  in  the  neighborhood, 
and  that  this  was  a  defence  in  law:  Reg.  v.  Watts,  Moo.  &  M. 
281. 

That  it  haying  been  in  existence  before  population  had  reached 
that  section  of  the  city,  those  subsequently  moving  into  the 
neighborhood  had  no  just  ground  for  complaint:  Reg.  v.  Neville, 
Peake  N.  P.  93;  Reg.  v.  Russell,  C.  B.  566;  Reg.  v.  Cross, 
2  C.  &  P.  483. 

The  necessity  of  an  establishment  like  this,  withdraws  it  from 
the  operation  of  the  law  concerning  nuisance:  1  Hawk.  P.  C,  c. 
76,  8.  10. 

There  is  a  clear  variance  between  the  indictment  and  the  evi- 
dence, with  respect  to  the  alleged  noxious  food:  2  Russ.  on 
Crimes  793. 

Sergeant,  J. — The  establishment,  which  is  the  subject  of  this 
indictment,  is  alleged  by  the  Commonwealth  to  be  injurious  to 
comfort  and  health.  The  defendant  denies  the  truth  of  both 
these  allegations.  I  need  not  press  upon  you  at  the  outset  the 
great  importance  of  the  issue  to  the  city  of  Philadelphia,  no  part 
of  which,  either  by  the  terms  of  its  charter  or  the  necessities  of 
*861  ^*^  citizens  can  be  dedicated  to  the  purposes  of  *a  nuisance. 
No  man  or  body  of  men  has  a  right  to  occupy  a  portion  of 
it,  and  declare  that  that  shall  be  a  Golgotha.  ^  Persons  owning 
property  in  city  lots,  are  entitled  by  right  to  healthy  air,  and  to 
a  use  of  the  public  highways  unimpaired  by  any  adjacent  nuisance. 
If  this  is  a  principle  of  general  application  to  all  cities,  it  is  of 
peculiar  moment  to  this,  where  the  climate  during  the  summer 
months  is  one  of  intense  heat,  and  where  from  the  comparative 
lowness  of  the  ground,  corruption  of  the  atmosphere  may  pro- 
duce, as  in  former  times  it  has  produced,  contagion  and  disease. 
It  was  for  the  purpose  of  checking  such  mischiefs  that  the  Board 
of  Health  was  originally  organized,  and  had  that  body  done  its 
duty  in  the  present  case,  this  trial  would  never  have  taken 
place. 

The  issue  in  this  case  narrows  itself  to  a  single  point,  and  that 
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point,  if  you  believe  the  evidence  on  both  sides,  is  one  of  law,  on 
which  it  is  your  duty  to  receive  the  instructions  of  the  court. 
Before  reaching  it,  I  will  dispose  of  one  or  two  grounds  of  de- 
fence which  have  been  zealously  urged  as  a  bar  to  the  indictment. 
In  the  first  place,  it  is  said  that  the  defendant  has  acquired  by 
lapse  of  time  and  by  original  undisturbed  possession  of  the  pre- 
cinct, a  right  to  maintain  the  establishment  in  question  against 
subsequent  incomers.  Such  I  deny  to  be  the  law.  No  one  has 
a  right  to  erect  a  nuisance,  and  then,  after  time  has  passed  by, 
to  say  that  he  has  a  title  to  it  by  prescription.  You  will  not 
understand  me  as  saying  that  the  distillery,  stripped  of  the  pig- 
gery attached  to  it,  is  in  itself  a  nuisance.  If,  however,  the 
whole  concern,  as  jointly  conducted,  is  such,  no  length  of  time 
can  protect  it. 

Nor  is  the  position,  that  the  business  conducted  by  the  de- 
fendant is  necessary  to  the  city,  and  should,  therefore,  be 
managed  in  convenient  proximity  to  it,  entitled  to  your  con- 
sideration. There  are  some  trades  so  necessarily  offensive, 
that  merely  carrying  them  on  within  the  limits  of  a  populous 
city,  is  in  itself  a  nuisance.  The  one  which  is  the  subject  of 
this  indictment,  you  will  understand  to  be  such.  The  law  is 
perfectly  well  settled  that  a  hog-pen  in  a  city  is  a  nuisance ;  in 
the  country  it  is  not  so,  though  if  a  man  should  start  a  pig- 
sty opposite  to  his  neighbor's  door,  the  latter  has  a  remedy ; 
*and  in  a  city,  which  is  one  close  neighborhood,  aforttorij  p^oi^ 
there  must  be  a  remedy  also.  You  will  take  the  law  to  be 
that  the  keeping  of  pigs  in  a  community  like  this,  whether  there 
be  one  or  a  thousand,  is  indictable.  Nor  does  the  law  recognise 
any  distinction  between  the  several  points  of  a  city  dedicated  to 
public  use  and  comfort.  A  pig-sty  is  as  justifiable  in  the  centre 
of  a  city  as  in  its  furthest  corner.  If  the  one  that  is  before  you 
is  sanctiotied,  a  man  will  have  a  perfect  right  to  open  another 
opposite  this  court  house.  You  are  not  justified  in  singling  out 
any  section  of  a  city  for  a  purpose  like  this ;  if  you  do,  you  must 
open  the  whole  of  it  to  the  same  object. 

It  is  said  by  way  of  defence,  that  manufactures  in  a  large 
community  are  to  be  protected,  and  that  this  was  a  manufacture. 
Without  touching  the  question  whether  a  manufacture,  in  the 
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strict  sense  of  the  term,  if  oflFensive  to  the  comfort  of  the  com- 
munity, can  be  removed  by  indictment,  there  is  no  pretence  for 
saying  that  a  piggery  is  a  manufactory  at  all. 

The  alleged  variance  between  the  indictment  and  the  evidence, 
as  to  the  feed  of  the  hogs,  is  immaterial ;  and,  in  &.ct,  you  may 
treat  the  entire  averment  as  to  feed,  as  surplusage. 

It  is  not  necessary,  as  seems  to  have  been  supposed  by  the  de- 
fence, for  the  Commonwealth  to  have  proved  that  the  material  on 
which  the  hogs  were  fed  was  in  itself  unwholesome  and  offensive. 
If  the  hogs  lived,  they  must  have  eaten ;  if  they  ate,  they  must 
haye  digested ;  if  they  digested,  there  must  have  been  excrement- 
ation;  and  if  so,  there  is  no  necessity  for  any  dispute  as  to 
whether  there  was  sufficient  cause  for  complaint  in  the  establish- 
ment conducted  by  the  defendant. 

Without  considering,  therefore,  whether  the  discomfort  and 
ill  health  experienced  by  the  neighborhood  is  to  be  attributed  to 
this  alone,  or  to  this  in  conjunction  with  other  causes,  it  is  my 
duty  to  instruct  you  that  the  fact  of  the  nuisance  being  cognisa- 
ble by  the  Board  of  Health,  does  not  exclude  the  common  law 
procedure  by  indictment,  and  that  if  you  believe  the  evidence  in 
the  whole  case,  you  must  find  the  defendant  guilty,  in  manner 
and  form  as  charged  in  the  indictment. 

♦881  *'^  verdict  of  guilty  being  rendered  by  the  jury,  mo- 
tions in  arrest  of  judgment  and  for  a  new  trial  were  made 
by  the  defence,  embracing  the  principal  points  urged  on  trial, 
but  were  ultimately  abandoned,  and  the  nuisance  abated,  without 
the  case  being  taken  to  the  court  in  banc. 

Vide  Pottstown  Gas  Company  v.  Murphy,  3  Wright  257  j  McCaUum  t>.  Ger- 
man town  Water  Company,  4  P.  F.  Smith  40. 


(110) 

/Google 


Digitized  by  ^ 


Vol.  vn.]  VAN  METRE  v.  MITCHELL.  115 

* 

*In  the  Oircuit  Court  of  the  United  States  for  the  [*115 
Western  District  of  Pennsylvania. 

Van  Metre  v.  Mitchbll. 

November,  1847. 

1.  Under  the  GonBtitntion  of  the  United  States,  a  master  maj  parsne  and  ar- 
rest his  fugitive  slave  in  another  state,  use  as  much  force  as  is  necessary 
for  his  reclamation,  and  bind  and  secure  him,  in  order  to  prevent  a  second 
escape.  In  order,  however,  to  prevent  oppression  and  outrage  towards 
persons  claimed  as  slaves,  and  at  the  same  time,  to  protect  the  master 
against  interference  in  the  exercise  of  his  legal  rights,  the  Act  of  12th 
February,  1793,  was  enacted. 

2.  Ko  state  legislation  can  interfere  with  the  provisions  of  an  Act  of  Con- 
gress, or  protect  f^om .  punishment  any  one  who  may  incur  a  penalty  pre- 
scribed by  such  act. 

3.  Knowledge  that  the  person  harbored  or  concealed  is  a  fugitive  from  labor, 
is  all  that  is  mieant  by  the  word  '*  notice  "  as  employed  in  the  Act  of  12th 
February,  1793. 

4.  The  meaning  of  the  words  harbor  and  conceal,  are  not  synonymous. 
Congress,  in  using  the  terms,  *'  harbor  or  conceal,'^  evidently  assumed,  that 
there  might  be  a  harboring  without  a  concealment. 

5.  The  harboring  made  criminal  by  the  Act  of  Congress,  is  where  the  pur- 
pose which  accompanies  the  act  of  harboring,  is  to  encourage  the  fugitive 
in  his  desertion  of  his  master,  to  further  his  escape,  and  impede  and  hinder 
his  reclamation.  Such  harboring  may  exist  without  any  affectation  of 
concealment,  and  yet  be  more  injurious  to*  the  master,  and  effective  in 
promoting  the  escape  of  the  slave  and  frustrating  the  vigilance  of  the  mas- 
ter, than  any  attempt  at  concealing  the  slave. 

This  was  an  action  of  debt,  brought  under  the  4th  section  of 
the  Act  of  Congress,  passed  on  the  12th  of  February,  1793,  by 
Grarrett  Van  Metre,  a  citizen  of  Virginia,  against  Robert  Mit- 
chell, a  citizen  of  Pennsylvania,  to  recover  the  penalty  of  five 
huudred  dollars,  prescribed  in  the  act  for  harboring  and  conceal- 
ing a  fugitive  slave  belonging  to  the  plaintiff. 

All  the  facts  and  circumstances  necessary  to  an  understanding 
of  the  case,  are  fully  set  out  in  the  charge  of  the  court. 

McCandUss  and  Selden^  for  the  plaintiff. 

Forward  and  LoomiSy  for  the  defendant. 

(Ill) 


Digitized  by 


Google 


115  VAN  METRE  v.  MITCHELL.  [P.  L.  J. 

The  charge  to  the  jury  was  delivered  by 

Gbibr,  J. — The  plaintiflF  in  this  case  claims  to  recover  from 

the  defendant,  the  sum  of  $500,  being  the  penalty  given  by  the 

4th  section  of  the  Act  of  Congress  of  the  12th  of  February, 

*1793,  against  persons  who  "  harbor  or  conceal  fugitives 

*^^^]  from  labor." 

The  declaration  avers  1st,  that  by  the  laws  of  Virginia,  a  cer- 
tain person  named  Jared,  was  held  to  service  and  labor  by  the 
plaintiff;  2d,  that  Jared  escaped  into  the  Commonwealth  of 
Pennsylvania ;  and  3d,  that  the  defendant,  with  notice  or  knowl- 
edge of  these  facts,  did  harbor  and  conceal  the  said  Jared,  con- 
trary to  the  Act  of  Congress  in  such  case  made  and  provided, 
and  thereby  became  liable  to  pay  the  sum  of  $500,  the  penalty 
inflicted  for  such  offence.  A  third  and  fourth  count  in  the 
declaration  charged  the  defendant  with  harboring  only,  without 
the  charge  of  concealing. 

These  allegations  the  defendant,  by  his  plea,  has  denied,  and 
constitute  the  issued  you  are  now  sworn  to  try. 

To  men  of  your  intelligence,  it  is  perhaps  unnecessary  to  re- 
mark, that  in  order  to  discharge  the  duty  you  have  sworn  to 
perform,  of  rendering  a  true  verdict  on  the  issues  presented  to 
you,  the  law  of  the  land  as  stated  to  you  by  the  court,  and  ap- 
plied by  you  to  the  facts  of  the  case,  constitute  the  only  elements 
of  such  a  verdict.  No  theories  or  opinions  which  you  or  we  may 
entertain  with  regard  to  liberty  and  human  rights,  or  the  policy 
or  justice  of  a  system  of  domestic  slavery,  can  have  place  on  the 
bench  or  in  the  jury  box.  We  dare  not  substitute  our  convic- 
tions or  opinions,  however  honestly  entertained,  for  the  law  of 
the  land. 

The  extradition  of  criminals  or  slaves,  escaping  from  one 
country  to  another,  has  generally  been  considered  as  a  matter  of 
comity  and  not  of  right;  and  the  common  law  and  law  of  nations, 
which  refuse  to  deliver  up  persons  guilty  of  mere  political  offences, 
most  probably  have  borrowed  this  principle  from  the  Jewish 
code.  Deut.,  chap.  23,  v.  15;  ^'Thou  shalt  not  deliver  unto 
his  master  the  servant  which  has  escaped  from  his  master  unto 
thee,  &c." 

The  institutions  of  the  Jews,  while  they  tolerated  slavery,  and 
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would  not  permit  the  harboring  or  concealing  of  the  slave  of  one 
Jew,  by  another,  nevertheless  forbade  their  extradition  when 
they  escaped  into  Judea,  from  a  Gentile  or  foreign  nation.  And 
therein  our  own  laws  are  assimilated  to  theirs.  *While  r^i  1 7 
we  would  not  deliver  up  slaves  escaping  from  a  foreign 
nation,  the  people  of  these  United  States,  as  one  people,  united 
under  a  common  government,  have  bound  themselves  by  the 
great  charter  of  their  Union,  to  deliver  up  slaves  escaping  from 
one  state  to  another.  "  Whatever  may  be  our  private  opinions," 
says  Chief  Justice  Tilghman,  "  on  the  subject  of  slavery,  it  is 
well  known,  that  our  southern  brethren  would  not  have  consented 
to  become  parties  to  a  constitution,  under  which  the  United 
States  have  enjoyed  so  much  prosperity,  unless  their  property  in 
slaves  had  been  secured.  This  constitution  has  been  adopted  by 
the  free  consent  of  the  people  of  Pennsylvania,  and  it  is  the  duty 
of  every  man  to  give  it  a  fair  and  candid  construction  and  carry 
it  into  full  force  and  eflFect." 

The  provision  of  the  constitution  (art.  4th,  sec.  3d),  is  as  fol- 
lows :  "  No  person  held  to  service  or  labor  in  one  state,  under 
the  laws  thereof,  escaping  into  another,  shall  in  consequence  of 
any  law  or  regulation  thereof,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due.*'  It  declares  also  (art.  6,  sec. 
2d),  "  That  this  constitution  and  the  laws  of  the  United  States 
made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding." 

By  virtue  of  this  clause  of  the  constitution,  the  master  might 
have  pursued  and  arrested  his  fugitive  slave  in  another  state;  he 
might  use  as  much  force  as  was  necessary  for  his  reclamation ; 
he  might  bind  and  secure  him  so  as  to  prevent  a  second  escape. 
But  as  the  exercise  of  such  a  power,  without  some  evidence  of 
legal  authority,  might  lead  to  oppression  and  outrage,  and  the 
master,  in  the  exercise  of  his  legal  rights,  might  be  obstructed 
and  hindered,  it  became  necessary  for  Congress  to  establish 
some  mode  by  which  the  master  might  have  the  form  of  and  sup- 
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port  of  legal  process,  and  persons  guilty  of  improper  interference 
with  his  rights,  might  be  punished. 

For  this  purpose  the  Act  of  Congress  of  12th  February,  1793, 

was  passed.     By  the  third  section  of  this  act,  the  master  or  his 

agent  is  empowered  to  seize  and  arrest  the  fugitive  *and 

-■  take  him  before  a  judge  or  a  magistrate,  and  having  made 

proof  of  his  ownership,  obtain  a  certificate,  which  should  serve  as 

a  legal  warrant  for  removing  the  fugitive. 

The  fourth  section  describes  four  different  offences  against  the 
master,  which  are  made  liable  to  be  punished  with  a  penalty  of 
$500. 

1st.  Knowingly  and  wilfully  obstructing  the  claimant  in  seiz- 
ing or  arresting  the  fugitive.  2d.  Rescuing  the  fugitive  when 
so  arrested.  3d.  Harboring.  Ajid  4th.  Concealing  such  person 
after  notice  that  he  is  a  fugitive  from  labor. 

Two  cctunts  of  the  plaintiff 's  declaration  charge  the  defendant 
with  harboring  and  concealing ;  two  others  with  harboring  only. 

What  will  constitute  the  offence  by  which  this  penalty  is  in- 
curred, it  will  be  the  province  of  the  court  to  instruct  you,  and 
yours  to  decide  whether  the  testimony  establishes  the  defendant's 
guilt. 

I  may  here  remark,  that  counsel,  in  the  course  of  their  argu- 
ment, have  referred  to  an  Act  of  Assembly  of  Pennsylvania, 
passed  at  the  last  session,  for  the  purpose,  as  it  was  affirmed,  of 
encouraging  mobs  to  rescue  fugitive  slaves,  and  to  resist  their 
masters  in  their  endeavors  to  reclaim  them ;  for  the  honor  of  the 
state  I  venture  to  assert,  that  the  aim  and  object  of  this  act 
must  have  been  misrepresented  by  those  who  thus  characterize  its 
provisions.  But  one  thing  is  certain,  that  no  possible  legislation 
which  Pennsylvania  may  see  fit  to  make  on  this  subject,  can  have 
the  effect  of  securing  from  punishment  those  who  may  incur  the 
penalty  prescribed  by  this  Act  of  Congress. 

You  will  therefore  inquire,  1st,  whether  Jared,  the  alleged 
fugitive,  wa£  held  to  labor,  or  in  other  words  was  a  slave  by  the 
laws  of  Virginia.  2d.  Was  the  plaintiff  the  party  to  whom  such 
service  or  labour  was  due  7  8d.  Had  the  slave  Jared  escaped 
into  Pennsylvania  ?  and  4th,  was  he  harbored  or  concealed  by  the 
defendant,  after  notice  that  he  was  a  fugitive  from  labor  7 
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The  first  three  propositions  are  not  contested,  and  the  case 
will  depend  on  the  suflSciency  of  the  evidence  to  establish  the 
♦fourth.  In  the  construction  of  this  portion  of  the  act  r^ij^g 
two  questions  obviously  present  themselves. 

1st.  What  is  meant  by  ^^  notice,"  and  2d,  what  constitutes 
harboring. 

On  the  first  point,  the  court  has  been  relieved  from  much  diffi- 
culty, by  a  late  case  tried  before  Mr.  Justice  McLean  in  Ohio, 
and  which  has  been  affirmed  in  the  Supreme  Court  of  the  United 
States  (see  Vanzandt  v.  Jones,  2  McLean ;  and  s.  c,  5  Howard 
216).  In  that  case  it  was  decided,  that  the  word  '^  notice,"  as 
used  in  this  act  means  knowledge ;  that  it  is  not  necessary  that  a 
specific,  written,  printed  or  verbal  notice  from  the  owner,  be 
brought  home  to  the  defendant,  but  that  it  is  sufficient  if  the  evi- 
dence show,  that  he  knew  the  person  he  harbored  or  concealed, 
was  a  fugitive  from  labor.  That  the  defendant  in  this  case  had 
such  knowledge  is  fully  proved  and  is  not  denied. 

The  important  question  in  the  case,  therefore,  and  which  will 
require  your  most  careful  examination,  is  whether  the  conduct  of 
the  defendant  towards  Jared  comes  within  the  category  of  "  har- 
boring or  concealing." 

The  word  harbor  is  defined  by  lexicographers  by  the  words,  to 
entertain,  to  shelter,  to  secure,  to  secrete.  It  evidently  has  vari- 
ous shades  of  meaning,  not  exactly  expressed  by  any  synonyme. 
It  has  been  defined  in  Bouvier's  Law  Dictionary,  "  to  receive 
clandestinely,  and  without  lawful  authority,  a  person  for  the  pur- 
pose of  concealing  him,  so  that  another,  having  the  right  to  the 
lawful  custody  of  such  person,  shall  be  deprived  of  the  same." 
This  definition  is  quoted  in  the  opinion  of  the  court  as  delivered 
by  Mr.  Justice  Woodbury,  in  Jones  v.  Vanzandt,  6  Howard  227, 
but  without  the  intention  of  affirming  either  the  authority  of  the 
book,  or  the  correctness  of  the  definition.  For  although  the  word 
may  be  used  in  the  complex  meaning  there  given  to  it,  it  does 
not  follow,  that  all  these  conditions  are  necessary  elements  in  its 
definition.  Receiving  and  entertaining  a  person  clandestinely, 
and  for  the  purpose  of  concealment,  may  well  be  called  harboring, 
as  the  word  is  sometimes  used.  Yet  one  may  harbor  without 
concealing.     He  may  afibrd  entertainment,  lodging  and  shelter 
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*to  vagabonds,  gamblers  and  thieves,  without  the  purpose 
-»  or  attempt  at  concealment,  and  it  may  be  correctly  affirmed 
of  him,  that  he  harbors  them. 

The  Act  of  Congress,  by  using  the  terms  "  harbor  or  con- 
ceal,'' evidently  assumed  that  the  terms  were  not  synonymous, 
and  that  there  miglit  be  a  harboring  without  concealment.  The 
act  seems  to  be  drawn  with  great  care  and  accuracy,  and  bears 
no  marks  of  that  slovenly  diction  which  sometimes  characterizes 
Acts  of  Assembly,  where  numerous  synonymes  are  heaped 
together,  and  words  are  multiplied  only  to  increase  confusion  and 
obscurity.  But  neither  in  legal  use  or  in  common  parlance,  is 
the  word  harbor  precisely  defined  by  the  words  entertain  or 
shelter.  It  implies  impropriety  in  the  conduct  of  the  person  giv- 
ing the  entertainment  or  shelter,  in  consequence  of  some  imputa- 
tion on  the  character  of  the  person  who  receives  it.  An  inn- 
keeper is  said  to  entertain  travellers  and  strangers,  not  to  harbor 
them ;  but  may  be  accused  of  harboring  vagabonds,  deserters, 
fugitives  or  thieves ;  persons  whom  he  ought  not  to  entertain. 

It  is  too  plain  for  argument,  that  this  act  does  not  intend  to 
make  common  charity  a  crime,  or  treat  that  man  as  guilty  of  an 
ofiFence  against  his  neighbor,  who  merely  furnishes  food,  lodging 
or  raiment,  to  the  hungry,  weary  or  naked  wanderer,  though  he 
be  an  apprentice  or  a  slave.  On  the  contrary,  it  contemplates 
not  only  an  escape  of  the  slave,  but  the  intention  of  the  master  to 
reclaim  him.  It  points  out  the  mode  in  which  this  reclamation 
is  to  be  made,  and  it  is  for  an  unlawful  interference  or  hindrance 
of  this  right  of  reclamation,  secured  to  the  master  by  the  consti- 
tution and  laws,  that  this  penalty  is  imposed. 

The  harboring  made  criminal  by  this  act,  then,  requires  some 
other  ingredient  besides  a  mere  kindness,  or  charity  rendered  to 
the  fugitive.  The  intention  or  purpose  which  accompanies  the 
act,  must  be  to  encourage  the  fugitive  in  his  desertion  of  his  mas- 
ter, to  further  his  escape  and  impede  and  frustrate  his  reclama- 
tion. ^'  The  act  must  evince  an  intention  to  elude  the  vigilance 
of  the  master,  and  be  calculated  to  obtain  the  object:*'  2 
McLean  608. 

♦This  mala  mens  or  fraudulent  intent  required  by  the 
-'   act  to  constitute  illegal  harboring,  is  not  to  be  measured 
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by  the  religious  or  political  notions  of  the  accused,  or  the  cor- 
rectness or  perversion  of  his  moral  perceptions.  Some  men  may 
conceive  it  a  religious  duty  to  break  the  law,  but  the  law  will  not 
receive  that  as  an  excuse. 

If  the  defendant  was  connected  with  any  society  or  association 
for  the  purpose  of  assisting  fugitives  from  other  states  to  escape 
from  their  masters,  and  in  pursuance  of  such  a  scheme  afforded 
this  shelter  and  protection  to  the  fugitive  in  question,  he  would 
be  legally  liable  to  the  penalty  of  this  act,  however  much  his 
conscience  or  that  of  his  associates  might  approve  his  conduct. 

It  wjll  be  your  duty,  gentlemen,  to  apply  these  principles  to 
the  evidence  in  the  case,  and  find  your  verdict  accordingly ;  you 
will  inquire  first,  whether  the  defendant  gave  entertainment  and 
shelter  to  the  fugitive  Jared. 

The  evidence  on  this  point  is,  that  Jared  and  another  escaped 
from  their  master  in  Virginia,  and  came,  without  stopping  on 
the  way,  to  the  defendant  in  the  town  of  Indiana,  about  the  last 
of  April,  1845;  but  why  they  made  their  way  to  that  place,  or 
by  whom  they  were  directed  to  make  application  to  the  defend- 
ant, does  not  appear  ;  that  the  defendant  sent  them  with  a  letter 
to  his  tenant  residing  on  his  farm,  some  nine  miles  from  Indiana; 
that  they  were  directed  to  take  possession  of  a  vacant  house  on 
the  land  of  the  defendant;  that  he  furnished  them  with  bedding, 
cooking  utensils,  grain,  a  cow,  and  axes;  that  they  were  cm- 
ployed  to  labor  for  him  on  his  land  in  making  fences,  or  other- 
wise, and  hired  themselves  to  WQrk  for  other  neighbors ;  that 
they  remained  in  the  defendant's  house  till  September,  and  that 
the  defendant  well  knew  they  were  fugitive  slaves,  and  to  whom 
they  belonged. 

These  facts,  if  believed,  would  prove  that  the  defendant  gave 
the  fugitive  Jared  shelter  and  entertainment  with  full  knowledge 
that  he  was  a  fugitive  from  labor.  Secondly,  was  this  done  for 
the  purpose  of  concealing  him  from  the  search  of  his  master  or 
for  furthering  his  escape,  and  impeding  and  obstructing  the 
master  in  his  recaption  ?  On  this  point  you  will  form  your 
judgment,  *both  from  the  declarations  and  actions  of  the  r*ioo 
defendant ;  a  man  is  presumed  to  intend  what  is  the  natu- 
ral and  necessary  result  of  his  actions. 
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It  appears  fi*om  the  testimon j,  that  the  fact  was  notorious  to 
the  people  of  the  town  of  Indiana  and  the  neighborhood,  that 
these  slaves  were  on  the  defendant's  farm,  and  that  he  himself 
made  no  secret  of  it. 

On  the  other  hand,  one  of  the  witnesses,  a  partner  of  defend- 
ant, was  asked  by  him  if  he  could  not  find  employment  for  the 
negroes  at  his  saw-mill,  alleging  as  a  reason,  ^^  that  they  would 
be  out  of  the  way  there;"  this  is  all  the  evidence  of  a  desire  to 
conceal  their  place  of  retreat  from  the  public,  that  I  recollect. 

But  I  can  imagine  a  harboring  of  slaves,  without  any  affecta- 
tion of  concealment,  which  might  be  as  injurious  to  the  master, 
and  as  effective  in  promoting  the  escape  of  the  slave,  and  frus- 
trating the  vigilance  of  the  master.  If  a  man  should  furnish  a 
house  in  the  woods  as  a  rendezvous  for  fugitive  slaves,  encourage 
them  in  remaining  there,  and  in  enticing  others  to  join  them, 
should  countenance  and  assist  them  with  the  means  of  resistance 
to  their  recaption,  and  furnish  them  information  of  pursuit,  in 
order  to  further  their  escape  or  prepare  them  to  resist ;  such  a 
harboring  might  be  as  injurious  to  the  master,  and  is  as  fully 
within  the  meaning  of  the  statute,  as  if  the  fugitives  had  been 
concealed.  Such  protection  might  be  made  more  efficacious  in 
enabling  them  to  elude  the  vigilance  of  their  master  than  any 
attempt  to  conceal  them.  What  amounts  to  concealment,  also, 
may  depend  much  on  circumstances.  It  does  not  necessarily  re- 
quire that  the  subject  of  it  be  secreted  in  a  garret  or  a  cellar,  a 
barn,  or  a  covered  wagon. 

The  highways  of  Indiana  county  may  be  better  places  of  con- 
cealment than  the  by-ways  of  many  other  places,  and  the  limits 
of  the  whole  county  as  good*  a  place  to  secrete  fugitives  from  a 
distant  state,  as  any  that  may  be  imagined,  especially  if  the 
fugitives  have  a  committee  of  sympathizers  to  watch  over  their 
interests  and  give  them  warning  of  the  approach  of  danger. 

*But  assuming  that  the  evidence  is  not  sufficient  to  es- 
J  tablish  the  charge  of  harboring  and  concealing.  Inquire 
whether  shelter  and  entertainment  were  afforded  to  the  fugitives 
for  the  purpose  and  with  the  effect  of  encouraging  them  in  the 
desertion  of  their  master,  and  furthering  their  escape,  and  to 
impede  or  frustrate  their  arrest. 
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Look  at  the  conduct  and  declarations  of  the  defendant ;  does 
he  furnish  a  place  of  rendezvous  or  a  harbor,  not  only  for  the 
fugitive  in  question,  but  for  all  whom  they  can  entice  to  leave 
their  masters  ?  Is  he  the  confidant  of  their  schemes  for  rescuing 
other  slaves  or  enticing  them  to  escape  ?  And  when  they  have^ 
succeeded,  do  the  new  fugitives  come  immediately  to  the  defend- 
ant and  proceed  to  his  farm,  the  bearer  of  letters  from  the  de- 
fendant to  his  tenant  ?  When  he  is  requested  by  a  supposed 
agent  of  the  owners  to  be  permitted  to  see  the  fugitives  on  his 
farm,  does  he  make  it  a  condition  of  his  compliance  that  he  shall 
not  molest  them  ?  When  there  is  danger  of  their  recaption,  does 
he  have  information  conveyed  to  them  that  there  are  '^  Lidians 
abroad"  (a  slang  phrase  well  understood  in  the  country  as  a 
warning  to  be  on  their  guard  and  make  their  escape)  ?  Does  he 
give  them  money  to  buy  ammunition  or  gun-caps  ?  Does  he  ex- 
press his  confidence  that  they  are  sufficiently  armed  and  able  to 
resist  successfully  any  force  sent  to  arrest  them ;  that  they  have 
a  gun,  dirk  and  axes,  and  know  how  to  use  them  ?  When  an 
arrest  had  been  made  of  one  of  them,  and  he  is  inquired  of  as  to 
the  safety  of  the  others,  does  he  say,  "  that  they  had  been  ap- 
prised of  their  danger  that  evening  and  were  safe ;  that  they 
were  safe  where  they  were,"  and  well  armed ;  and  therefore  there 
was  no  reason  for  concealment  or  flight  ?  Does  he  call  4  meeting 
at  his  own  house  of  persons  friendly  to  the  fugitives,  and  have 
one  of  them,  who  had  been  rescued  under  the  form  and  by  a 
gross  prostitution  of  the  law,  in  his  back  room  ?  At  this  meeting 
is  a  committee  appointed  to  protect  and  counsel  the  fugitives,  to 
settle  up  their  wages,  that  they  may  escape,  if  threatened  with 
pursuit  ?  Is  the  defendant,  on  the  next  day,  engaged  in  settling 
with  the  fugitives,  through  their  committee,  stating,  "there 
were  Indians  abroad  the  night  before,  and  that  he  would  settle 
*up  and  let  them  go  ?"  It  will  be  for  you  to  say  whether 
such  conduct  be  proved,  and  if  so,  whether  it  did  not  tend  ^ 
as  much  to  assist  the  slave  to  escape  and  elude  the  vigilance  of 
his  master  as  any  other  mode  of  concealment. 

With  these  remarks  the  case  is  submitted  to  you.  If  you  be- 
lieve from  the  testimony  that  the  entertainment  and  shelter 
given  to  the  fugitives  were  but  an  exercise  of  the  common  prin- 
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ciples  of  humanity,  without  any  intention  of  encouraging  the 
escape  of  the  fugitive,  or  impeding  or  frustrating  his  recaption 
or  reclamation  by  his  master,  or  without  any  act  calculated  to 
have  that  effect,  you  will  find  for  the  defendant. 

If,  on  the  contrary,  you  believe  he  has  afforded  shelter  and 
entertainment  to  the  fugitive,  to  further  his  escape  and  enable 
him  to  elude  the  vigilance  of  his  master,  and  that  his  acts  were 
calculated  to  effect  that  object,  you  will  find  for  the  plaintiff  the 
sum  of  $500. 

The  jury,  after  a  few  minutes  consideration,  found  a  verdict 
for  plaintiff  for  $500. 

Vide  Driskill  v,  Parrisb,  3  McLean  631 ;  Ray  v.  Donnell,  4  Id.  504;  Weimer 
V.  Sloane,  6  Id.  259. 


In  the  Supreme  Court  of  Pennsylvania.     Nm  Prim. 

The  Brothers  op  the  Order  of  Hermits  op  St.  Augustine 
V.  The  County  of  Philadelphia. 

NovembeTf  1847. 

1.  Mere  possession  of  personal  property  is  eyidence  of  ownership,  and  in  the 
absence  of  contrary  eridence,  is  to  be  held  conclusive. 

2.  The  word  "persons/'  as  used  in  the  Act  of  Assembly  of  May  31,  1841,  is 
to  be  construed  to  mean  corporations  as  well  as  Indiyiduals. 

3.  Exemplary  or  vindictive  damages  cannot  be  given  in  an  action  against  the 
county;  damages  to  the  full  extent  of  the  injury  inflicted  should,  however, 
be  allowed. 

4.  The  law  does  not  require  a  plaintiff  in  an  action  brought  against  the 
county,  for  damages  suffered  by  the  violence  of  a  mob,  to  prove  every 
article  destroyed  ;  a  general  estimate  will  be  sufficient  to  submit  to  a  jury. 

5.  In  an  action  of  this  kind  against  the  county,  the  jury  may  allow  as  dam- 
ages the  full  value  of  the  property  at  the  time  of  its  destruction,  with  in- 
terest added  to  the  time  of  their  verdict. 

6.  Whether  such  additional  allowance  can  be  made  as  interest.    Query  ? 

This  was  an  action  of  trespass  on  the  case^  brought  under 

the  provisions  of  an  Act  of  Assembly,  passed  on  the  31st  May, 

*1841,   against  the  county  of  Philadelphia,  to  recover 

J  damages  for  property  destroyed  by  a  riot.     The  declara- 
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tion  was  in  four  counts,  and  set  forth  the  ownership  of  the  pro- 
perty, real  and  personal,  its  destruction  by  a  mob,  and  its  value. 
In  one  count  it  was  alleged  that  there  was  no  knowledge  on  the 
part  of  the  plaintiffs  of  an  intention  to  attack  the  property,  in 
another,  that  notice  was  given  to  the  sheriff,  and  in  a  third,  that 
there  was  no  time  to  give  such  notice. 

It  appeared  in  evidence  that  St.  Augustine's  Church,  situated 
in  Fourth  street,  between  Race  and  Vine,  and  a  house  situated 
on  the  back  part  of  the  same  lot,  and  fronting  on  Crown  street, 
together  with  much  furniture,  and  other  personal  property  in 
the  church  and  house,  had  been  destroyed  by  a  mob  on  the  night 
of  the  8th  of  May,  1844. 

A  number  of  witnesses  were  called  on  the  part  of  the  plain- 
tiffs, to  show  the  destruction  by  the  mob ;  the  value  of  the  church 
and  house,  as  well  as  that  of  their  contents,  which  consisted 
principally  of  an  organ,  and  other  property  in  the  church ;  a 
theological  library,  furniture,  &c.,  in  the  house. 

The  defence  attempted  to  show,  that  the  property  was  greatly 
over-valued,  and  that  the  plaintiffs  had  such  knowledge  of  the 
intended  attack,  as  made  it  necessary  to  a  recovery,  that  they 
should  give  notice  to  the  sheriff  of  the  county,  or  the  alderman 
or  constable  of  the  ward  in  which  the  property  was  situated, 
which  had  not  been  done. 

They  called  a  witness  to  prove,  that  on  the  afternoon  of  the 
8th  May,  1844,  the  keys  of  the  church  and  house  had  been 
placed,  with  all  the  property  claimed  for,  in  the  possession  of 
John  M.  Scott,  Esq.,  mayor  of  Philadelphia.  But  it  being  ob- 
jected that  it  was  not  shown  that  this  was  done  by  either  of  the 
corporators,  the  evidence  was  rejected. 

Much  other  evidence  was  offered  which  was  rejected  by  the 
learned  judge,  and  the  question  was  thus  narrowed  to  the 
amount  of  damages,  and  the  technical  construction  of  the  Act  of 
Assembly. 

The  jury  were  addressed  by  Stokes,  Williams  and  Meredith^ 
for  the  plaintiff,  and  by  Kneass  and  H.  M.  Phillips^  for  the  de- 
fendants. 
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♦ 


*The  following  is  the  charge  of  the  court  which  was 
-^  delivered  hy 

Rogers,  J. — Gentlemen  of  the  jury.  The  question  before  you 
is  one  almost  exclusively  of  fact.  It  is  therefore,  one  for  you, 
not  for  me  to  determine.  Before  delivering  the  case  to  you, 
however,  it  will  be  necessary  for  me  to  make  a  few  remarks. 
This  is  an  action  on  the  case  brought  for  the  purpose  of  recover- 
ing compensation  for  damages  done  to  the  plaintiffs'  property, 
by  a  lawless  mob,  during  the  month  of  May,  1844. 

The  action  has  been  brought  under  an  Act  of  Assembly  passed 
in  the  year  1841.  Other  acts,  on  the  subject  of  mobs,  had  ex- 
isted previously  to  this,  but  may  be  considered  as  having  been 
repealed  by  it.  Independently  of  the  Act  of  1841,  no  right  of 
action  exists  against  the  county.  It  provides,  that  when  build- 
ings or  other  property  within  the  county  of  Philadelphia  shall  be 
destroyed  by  a  riot  or  violence,  the  persons  injured  may  bring 
suit  against  the  county,  for  the  injury  they  have  sustained. 

[The  learned  judge  here  stated  the  provisions  of  the  Act  of 
Assembly.] 

It  has  been  in  evidence,  that  the  plaintiffs'  property  was  de- 
stroyed, both  real  and  personal ;  the  defendants  have  admitted 
the  destruction  of  the  real,  but  have  made  various  objections  to 
being  held  responsible  for  the  personal  property.  It  has  been 
said,  that  although  the  articles  specified  as  having  been  de- 
stroyed, may  have  been  in  the  house,  it  is  not  certain  that  they 
all  belonged  to  plaintiffs,  and  that  the  county  may,  at  a  future 
day,  be  compelled  to  pay  for  some  of  them  again.  For  all  the 
purposes  of  this  suit,  the  plaintiffs  were  the  owners ;  they  were 
in  possession ;  and  possession  of  personal  property,  is  evidence 
of  ownership,  and  in  the  absence  of  contrary  evidence,  is  to  be 
held  conclusive. 

This  contradictory  proof  must  come  from  the  other  side.  No 
attempt  has  been  made  to  show  that  the  plaintiffs  were  guilty  of 
any  improper  or  illegal  conduct,  and  the  defendants  have  failed 
to  prove  any  knowledge  on  the  part  of  the  plaintiffs ;  they,  there- 
fore, have  a  clear  right  to  maintain  this  suit,  and  to  recover 
damages  against  the  county. 

The  Act  of  Assembly  uses  the  expression,  "  persons."     I  can- 
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not  instruct  you,  as  I  have  been  requested,  that  persons,  does 
not  mean  corporations;  it  does  bear  that  interpretation,  and 
*has  been  so  construed  by  the  Supreme  Court  of  this  r^-ioT 
state,  as  well  as  elsewhere. 

There  is  nothing,  then,  in  the  way  of  the  plaintiffs'  recovery; 
the  only  question  is  as  to  the  amount  of  the  damages. 

The  Act  of  Assembly  has  been  carefully  drawn,  and  is  wise, 
just  and  beneficial  in  its  character.  It  is  just,  because  it  is  the 
duty  of  the  county  to  protect  its  citizens  against  lawless  violence, 
and  if  it  does  not  do  this,  to  make  reparation  for  the  injury 
which  they  may  sustain  from  such  violence.  If  the  act  is  always 
rigidly  enforced  when  violated,  the  effect  will  be  found  highly 
beneficial.  If  lawless  individuals  are  made  to  understand  that 
the  result  of  their  violence  will  recoil  upon  themselves,  they  will 
pause  in  their  career. 

The  plaintiffs  should  have  ample  compensation  for  the  injury 
they  have  sustained  from  the  riot  of  May,  1844. 

If  this  action  were  against  the  rioters  and  not  against  the 
county,  I  would  instruct  you  to  give  exemplary  damages ;  these, 
however,  you  cannot  give  against  the  county,  but  damages  to  the 
full  extent  of  the  injury  you  should  give. 

It  is  reasonable  and  proper  that  allowance  should  be  made  for 
any  seeming  defect  in  the  plaintiffs'  evidence,  caused  by  the  vio- 
lence of  the  mob.  The  law  does  not  require  the  plaintiffs  to 
prove  every  article  destroyed ;  you  will  be  justified,  therefore,  in 
attending  to  the  general  estimate  of  the  plaintiffs'  damages.  It 
is  a  matter  to  be  considered,  from  necessity,  in  mass,  and  not  in 
detail.  A  classification  has  been  made  of  the  different  kinds  of 
property  lost  by  the  plaintiffs.  1st.  The  church.  2d.  The  house 
in  Crown  street.  3d.  The  library.  4th.  The  furniture  and 
fixtures  of  the  house  in  Crown  street.  5th.  The  furniture  of  the 
church.     6th.  The  organs. 

[His  Honor  then  reviewed  the  testimony  which  had  been 
given  under  each  of  these  heads,  and  charged  the  jury  that  the 
plaintiffs  had  fully  made  out  their  claim.] 

The  only  matter  remaining,  is  aa  to  the  allowance  of  interest. 
In  a  case  like  this  against  the  county,  I  have  said  exemplary  or 
vindictive  damages  cannot  be  given.     Whatever  is  allowed  by 
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you  over  the  amount  claimed,  will  be  regarded,  not  as  vindictive 
damages,  therefore,  but  as  compensation. 

*I  do  not  instruct  you  to  give  interest,  you  certainly 
J  may  do  so  in  the  way  of  compensation,  and  I  think  you 
should  do  so ;  but  this  I  advise,  I  do  not  instruct  you.  Unless 
such  a  course  is  adopted  in  similar  cases,  trials  will  always  be 
postponed  and  injustice  done.  Fifty  thousand  dollars  paid  to  the 
plaintiffs  now,  will  not  be  equal  to  the  same  amount  if  it  had  been 
paid  years  ago ;  the  accruing  interest  is  lost.  As  an  act  of  jus- 
tice, then,  reparation  should  be  made  for  this  loss,  and  it  is  your 
duty  to  repair,  as  far  as  you  can,  the  mischief  done  by  a  lawless 
mob. 

The  proper  measure  of  damages,  then,  is  the  full  value  of  the 
property  of  the  plaintiffs  destroyed  in  May,  1844,  with  an  amount 
equal  to  interest  added,  calculated  either  from  that  time,  or  from 
the  commencement  of  the  suit  in  May,  1845. 

I  would  prefer  that  you  should  have  been  permitted  to  assess 
this  amount  as  interest,  separately  from  the  amount  of  the  value 
of  the  property  destroyed,  so  that  the  Supreme  Court  might  say 
whether  interest  can  be  allowed ;  but  this  course  is  objected  to 
by  the  defence,  and  therefore  cannot  be  followed.  I  leave  the 
case  with  you. 

The  jury  gave  a  verdict  for  $47,433  88. 

NoTB. — Quo  Warranto  Case. — During  the  pendency  of  the  foregoing  suit,  a 
writ  of  quo  warranto  was  issued  out  of  the  Supreme  Court,  on  the  application 
of  the  county  commissioners.  The  pleadings  (extended  to  great  length)  finally 
presented  several  issues  of  law  raised  by  demurrers  to  some  of  the  com- 
plainants' replications ;  among  them,  whether  members  of  a  religious  order, 
acknowledging  the  authority  of  the  Pope,  can  be  corporators,  or  hold  real 
estate,  or  become  citizens  of  Pennsylvania. 

In  April,  1847,  after  argument  by  ff.  J,  Williams,  Esq.  (with  whom  was 
William  M.  Meredith j  Esq.  and  William  A.  Stokes j  Esq.)  for  the  respondents,  and 
Peter  A.  Brovme,  Esq.,  for  the  complainants  ;  his  Honor,  Chief  Justice  Gibson, 
sustained  all  the  demurrers. 

Subsequently,  the  prothonotary,  by  direction  of  the  complainant,  entered  a 
discontinuance  in  the  case  of  qtio  warranto  ;  which  discontinuance,  the  re- 
spondents treated  as  a  nullity,  and  the  case  was  placed  on  the  trial  list  for 
September  Term,  1847,  at  Nisi  Prius.  When  reached,  Horn  R.  KneasSj  Esq., 
for  the  complainant,  stated  that  the  case  had  been  settled  and  discontinued, 
and  objected  to  going  to  trial.    Mr.  Stokes^  for  the  respondents,  denied  the 
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right  of  the  complainants  to  discontinae  without  the  consent  of  the  opposite 
party,  after  judgment  for  them  on  demurrer,  and  asked  for  a  trial  of  the  issues 
of  fact  by  a  jury. 

His  Honor,  Judge  Rogers,  ruled  that  the  discontinuance  was  void,  and  the 
case  then  went  on,  and  a  verdict  was  rendered  on  all  the  issues  of  fact  in 
favor  of  the  respondents. 

Vide  In  re  Riots  of  1844,  3  P.  L.  J.  394,  and  4  Id.  29;  Commonwealth  v, 
Daley,  4  Id.  150 ;  Commonwealth  v.  Hare,  4  Id.  257. 


*In  the  District  Court  for  the  City  and  County  of  r*i  99 
Philadelphia. 

The  Insurance  Bank  op  Columbus  v.  The  Bank  of  the 
United  States. 

November  15,  1847. 

1.  It  is  a  general  rule  of  law,  that  to  bind  a  corporation  by  a  contract  it  must 
be  made  by  the  person  to  whom  the  management  of  its  affairs  is,  by  law 
committed. 

2.  The  stockholders,  even  all  of  them,  at  a  general  meeting,  cannot,  even  by 
a  unanimous  vote,  bind  the  corporation  by  contract.  Their  action  would 
at  most  be  advisory  and  not  obligatory  on  the  directors. 

3.  The  directors  may  adopt,  upon  sufBcient  consideration,  the  act  of  the 
stockholders,  or  of  strangers,  and  thus  make  it  binding  on  the  corporation ; 
but  it  is  the  act  of  adoption  which  makes  it  obligatory  on  the  corporation, 
and  not  the  original  act  of  the  parties. 

4.  The  question  of  adoption  is  one  of  fact ;  what  acts  amount  to  an  adoption, 
is  a  question  of  law. 

5.  If  no  other  right  or  interest  can  be  affected  by  the  agreement  of  all  the 
stockholders,  the  corporation  may  be  bound  thereby. 

6.  Illustration  of  the  equitable  nature  of  the  action  of  atsttmpsit. 

7.  A  party  cannot  sue  upon  a  cause  of  action  until  it  has  accrued,  bnt  a 
defendant  may  defend  by  means  of  facts  which  occurred  after  suit  brought. 

8.  If  the  officers  or  stockholders  of  a  corporation,  make  an  agreement  which 
is  incompatible  with  the  provisions  of  the  charter,  or  in  violation  of  the 
penal  laws  of  the  state,  the  offenders  may  be  punished,  and  the  franchises 
resumed,  but  such  considerations  cannot  defeat  a  contract  between  parties 
otherwise  valid.  • 

This  cause  came  for  trial  before  the  Honorable  Joel  Jones, 
President  Judge  of  said  court,  on  the  15th  day  of  November,  a.  d. 
1847.  The  declaration  contained  the  common  counts  in  assumpsit. 
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The  defendants  pleaded  nul  tiel  corporatiorij  non  assumpaerunt 
and  payment;  and  subsequently  filed  forty-eight  special  pleas, 
each  concluding  with  a  verification.  To  the  pleas,  from  the 
fourth  to  the  fifty-first  inclusive,  the  plaintiffs  replied  de  injurid 
8ua  propria  absque  tali  causa. 

Josiah  Randall^  Esq.,  William  M.  Meredith^  Esq.,  and  the 
Hon.  Seaborn  JoneSy  appeared  for  the  plaintiffs. 

(7.  Wallace  Brooke^  Esq.,  John  Oadwalader^  Esq.,  and  the 
Hon.  John  Sergeant^  for  the  defendants. 

*The  facts  of  the  case  are  presented  in  the  following 
J  charge  of 

Jones,  J. — The  plaintiffs  demanded  in  this  jcase  the  sum  of 
$292,665  10,  with  interest  from  the  1st  June  1841.  It  appears 
to  be  the  balance  of  an  account  between  the  parties,  against  the 
defendants.     The  account  commences  23d  February  1837. 

The  defendants  do  not  dispute  that  the  whole  of  this  account 
except  $1500,  was  properly  charged  against  them.  Fifteen 
hundred  dollars  of  this  claim,  is  for  money  paid  to  William  H. 
Watkins  for  services  rendered,  but  there  is  no  evidence  that  the 
payment  was  made  by  the  plaintiffs  at  the  instance  or  request  of 
the  defendants,  and  it  must,  therefore,  be  rejected. 

The  plaintiff's  demand  (by  this  deduction)  then,  will  be  reduced 
to  $291,165  10;  and  for  this  sum,  with  the  interest,  the  plain- 
tiffs will  be  entitled  to  your  verdict,  unless  the  defendants  have 
shown  sufScient  reasons  why  the  payment  of  it  should  not  be 
enforced. 

The  defendants  have  pleaded  some  general  pleas,  and  a  good 
many  special  pleas,  but  the  most  important  facts  insisted  on  by 
way  of  defence,  are  set  forth  in  the  7th  of  the  special  pleas. 

The  plaintiffs,  it  appears,  were  incorporated  as  a  bank  by  the 
legislature  of  Georgia,  on  the  26th  of  December,  18Jil,  and  the 
defendants  were  incorporated  as  a  bank,  by  the  legislature  of 
Pennsylvania  on  the  18th  February,  1886,  and  on  the  1st  April, 
1836,  the  Bank  of  the  United  States  was  empowered  by  the  legis- 
lature of  Pennsylvania,  to  purchase  and  hold  any  bank  stock. 
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In  pursuance  of  the  powers  granted  to  the  Bank  of  the  United 
States,  that  institution,  it  is  said,  purchased  the  whole  capital 
stock  of  the  Insurance  Bank  of  Columbus,  which  consisted  of 
6000  shares  of  $100  each,  making  a  capital  stock  of  $600,000. 
When,  precisely,  the  bank  of  the  United  States  acquired  this 
stock,  does  not  appear ;  but  having  acquired  it,  a  course  of  trans- 
actions between  the  two  banks  followed,  which  resulted  in  the 
balance  before  mentioned. 

In  1841,  the  United  States  Bank,  it  is  said,  resolved  to  dis- 
pose of  this  stock,  and  accordingly  on  the  27th  May,  1841, 
they  entered  into  articles  of  agreement  with  Robert  Collins  to 
^sell  to  him  the  6000  shares  of  stock  of  the  Insurance  r^i  qi 
Bank  at  $90  per  share.  These  articles  are  recited  a  good 
deal  at  length  in  the  7th  special  plea,^  and  they  were  delivered,  it 
is  said,  only  conditionally,  to  William  Henry  Watkins,  and  to  be 
delivered  by  him  to  Collins,  only  on  performance  of  certain 
conditions. 

In  point  of  fact,  these  articles  were  never  delivered  by  Wat- 
kins  to  Collins,  and  never  went  into  effect.  But  other  articles 
were  afterwards  made,  under  which,  this  stock  of  the  Insurance 
Bank  was  transferred. 

In  the  meantime,  however,  the  Bank  of  the  United  States 
made  an  assignment  of  its  assets,  with  certain  exceptions,  to 
James  Robertson,  Richard  H.  Bayard,  James  S.  Newbold,  Her- 
man Cope,  and  Thomas  S.  Taylor,  for  the  benefit  of  certain 
creditors.  This  assignment  was  made  on  the  4th  September, 
1841.  At  the  time  of  this  assignment,  the  whole  stock  of  the 
Insurance  Bank  of  Columbus  was  held,  as  the  defendants  say, 
by  and  in  the  names  of  six  persons,  viz. : 

5650  shares  by  Thomas  Dunlap,  President. 


145 

"  Ambrose  Baber, 

67 

"  Thomas  W.  Beall, 

60 

"  Charles  Cotton, 

53 

"  William  H.  Watkins, 

25 

"  Abraham  H.  Chappel. 

6000 

A  few  days  after  this  assignment,  the  trustees  (Messrs.  Rob- 
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ertson,  Bayard,  Newbold,  Cope  and  Taylor),  viz.,  on  the  23d  of 
September,  1841,  entered  into  articles  of  agreement  for  the  sale 
of  this  stock  (held  as  before  stated),  to  the  same  Robert  Collins 
and  three  other  persons,  viz.,  Jeremiah  Cowles  (or  Jerry 
Cowles),  Daniel  McDougald,  and  James  C.  Watson.  These 
articles  of  agreement  are  also  recited  a  good  deal  at  length,  in 
the  7th  plea.  By  these  articles  it  appears,  that  the  6000  shares 
were  estimated  at  $540,000,  or  $90  per  share.  From  this  sum 
the  debt  in  question,  viz.,  $291,165  10,  was  to  be  deducted,  and 
the  balance,  $248,835  90,  was  to  be  paid  in  the  bank  notes  of 
the  Bank  of  the  United  States,  in  instalments.  *The 
^^J  other  particulars  of  these  articles,  it  is  not  necessary  to 
state  at  present.  The  defendants  say,  that  this  contract  was 
carried  into  effect  by  the  assignees  of  the  bank,  on  their  part, 
and  that  these  purchasers  of  the  stock  (Cowles,  Collins,  Mc- 
Dougald, and  J.  C.  Watson),  paid  the  balance  to  be  paid  (after 
deducting  the  $291,165  10),  in  notes  of  the  Bank  of  the  United 
States,  and  thus  this  part  of  the  plaintiffs'  demand,  "  was  extin- 
guished, released  and  discharged.'' 

This  is  a  very  general  outline  of  the  facts.  There  are  other 
particulars  which  will  be  noticed  hereafter.  But  from  this  state- 
ment you  perceive  that  the  defence  to  this  demand  does  not 
originate  in  any  act  of  the  Insurance  Bank  as  a  corporation. 
Nor  in  the  act  of  persons,  who  were  at  the  date  of  the  articles 
for  the  sale  and  purchase  of  the  stock,  stockholders.  The  whole 
stock  was  held  at  that  time,  by  Messrs.  Dunlap,  Baber,  BeaU, 
Chapell,  Cotton,  and  Watkins,  and  the  purchasers  were  Messrs. 
Collins,  Cowles,  McDougald  and  Watson.  The  articles  contem- 
plated that  they  were  to  become  stockholders  afterwards,  viz., 
by  the  transfer  of  the  stock,  according  to  the  terms  agreed  upon. 
Still  it  is  maintained  on  the  part  of  the  defendants,  that  these 
articles,  and  what  was  done  under  them,  in  execution  of  the 
stipulations  they  contain,  constitute  a  valid  defence  to  the  de- 
mand in  question.  This  is  denied  on  the  part  of  the  plaintiffs, 
and  whether  it  is  so  or  not,  is  the  main  question  in  the  cause. 

Tbe  parties  have  presented  to  the  court  a  great  many  ques- 
tions or  points  of  law,  upon  which  they  desire  the  court  to  in- 
struct you,  but  most  of  these  questions  are  either  inapplicable  to 
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the  matter  in  issue,  or  subsidiary  to  the  question  upon  which  the 
cause  turns.  Still,  it  is  proper  that  I  should  notice  them,  al- 
though, by  so  doing,  I  shall  be  obliged  to  ask  your  attention 
longer  than  would  otherwise  be  necessary. 

It  appears,  then,  that  the  articles  of  the  28d  September, 
1841,  upon  which  the  defendants  rely,  at  least  in  part,  to  de- 
feat this  claim,  were  not  signed  by  the  Insurance  Bank  of 
Columbus,  but  by  certain  persons,  who  were  at  that  time 
neither  directors  nor  stockholders.  And  undoubtedly,  the 
general  rule  of  the  law  is,  that  to  bind  a  corporation  by  a  con- 
tract, ^it  must  be  made  by  the  directors  or  managers  of  r^ii  oo 
the  corporation,  or  the  persons,  howeyer  denominated,  to 
whom  the  management  of  its  affairs  is  by  law  committed ;  and, 
consequently,  the  release  of  a  debt,  or  an  agreement  to  release  or 
transfer  a  debt  from  the  account  of  one  debtor  to  the  account  of 
any  other,  or  to  make  a  loan  or  an  advance  of  money,  or  credit 
of  the  corporation,  or  to  transfer  any  of  its  assets,  would  not,  as 
a  general  rule,  be  binding  upon  the  corporation,  unless  the  cor- 
poration became  party  to  the  transaction,  by  its  directors  or 
managers,  or  the  persons  to  whom  the  management  of  its  affairs 
is  by  law  committed.     (15th  point  of  plaintiffs.) 

It  follows  from  this  proposition,  as  a  general  rule  also,  that  the 
stockholders,  even  all  of  them,  at  a  general  meeting,  cannot,  even 
by  a  unanimous  vote,  do  either  of  the  acts  just  mentioned. 
(Plaintiffs'  10th  point.) 

There  may  be  other  interests  to  be  protected,  besides  those  of 
the  stockholders;  and,  consequently,  such  action  of  the  stock- 
holders would  at  most  be  advisory,  and  not  obligatory  on  the 
directors.  If  the  thing  directed  was  proper  to  be  done,  and  the 
directors  would  not  do  it,  the  stockholders  might,  with  great 
propriety,  at  the  proper  time,  choose  other  directors  in  their 
place,  and  this  would  be  their  remedy. 

There  is  no  diflSculty  as  to  the  general  rule  upon  this  subject. 
Whether  there  is  any  exception  to  the  rule,  and  if  so,  whether 
this  case  is  within  the  exception,  I  shall  consider  presently. 

It  follows  also  from  this  proposition  that  when  the  stockholders 
of  a  corporation,  or  those  who  afterwards  become  such,  enter  into 
an  agreement  that  the  corporation  shall  do  a  certain  act,  the  in- 
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dividuals  making  the  agreement  are  bound  by  it;  and  if  the 
thing  stipulated  for  is  not  done,  thej  are  liable  for  the  breach  of 
the  contract,  and  not  the  corporation.  This  is  certainly  true  as 
a  general  rule,  and  thus  understood,  the  2d  and  3d  points  of  the 
plaintiffs  are  correct. 

Undoubtedly,  the  directors  or  managers  of  a  corporation  may 
adopt,  upon  snfScient  consideration,  the  act  of  third  persons, 
whether  individual  stockholders  or  strangers  to  the  corporation, 
*1341  ^^^  ^^^  make  it  binding  on  the  corporation.  But  "'in 
such  case  it  is  the  act  of  adoption  which  makes  it  obliga- 
tory on  the  corporation,  and  not  the  act  of  the  parties  to  the 
original  agreement. 

Whether  the  Insurance  Bank  of  Columbus  adopted  the  con- 
tract of  the  28d  September,  1841,  made  by  Messrs.  McDougald, 
Collins,  Cowles  and  Watson,  is  a  question  of  fact.  But  what 
acts  of  the  directors  of  the  Insurance  Bank  would  amount  to 
an  adoption,  is  considered  by  both  parties  a  question  of  law ; 
and  both  have  proposed  questions  to  the  court  upon  that  part  of 
the  case.  ' 

But  at  present  I  wish  merely  to  say,  that  the  mere  fact  that 
transfers  were  made  of  this  stock  to  McDougald  and  others, 
parties  to  the  agreement  of  the  28d  September,  1841  (if  you 
should  find  that  transfers  of  the  whole  stock  were  made),  would 
not,  without  more,  amount  to  an  adoption  of  that  contract  by  the 
Insurance  Bank,  or  impose  on  the  Insurance  Bank  the  obliga- 
tion to  fulfil  the  terms  of  that  agreement.  (Point  4th  of 
plaintifis.)  The  reason  is,  the  Insurance  Bank  had  no  right  to 
refuse  to  permit  the  transfer  of  its  own  capital  stock,  upon  a 
sale  by  a  stockholder  to  a  purchaser.  The  permission,  therefore, 
given  by  the  directors  or  officers  of  the  bank  to  any  stockholder 
to  transfer  his  stock  on  the  books  of  the  bank  to  a  person  who 
has  purchased  it,  does  not  impose  on  the  bank  the  obligation 
to  pay  the  purchase-money  of  the  stock  so  transferred,  or  any 
part  of  it  If  this  proposition  seems  to  you  a  mere  truism,  it 
is  nothing  more  or  less  than  the  matter  involved  in  the  plaintiffs' 
fifth  point. 

We  may  conclude,  then,  the  articles  of  agreement  of  the  23d 
September,  1841,  did  not,  of  their  own  proper  force  or  effect, 
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bind  the  Insurance  Bank  of  Columbus ;  nor  would  the  mere  fact 
that  the  Insurance  Bank,  by  its  oflScers,  permitted  the  stock 
mentioned  in  that  agreement  to  be  transferred  to  the  purchasers 
of  it  on  their  books,  without  more,  amount  to  an  adoption  of  that 
agreement  by  the  bank,  or  make  it  their  own,  or  bind  the  bank 
to  fulfil  any  of  the  terms  of  that  agreement.  If  the  Insurance 
Bank  is  bound,  as  the  defendants  allege,  they  are  bound  by 
reason  of  some  other  act,  or  for  some  other  cause  or  considera- 
tion, besides  those  just  mentioned. 

♦Again  it  is  objected  by  the  plaintiffs,  that  neither  the  r#i  oc 
Bank  of  the  United  States  nor  any  other  corporation  or 
individual,  could  legally  purchase  and  own  all  the  stock  of  the 
Insurance  Bank  of  Columbus,  and  that  the  Bank  of  United  States 
could  not  sell,  and  make  a  legal  title,  for  all  of  the  said  stock  to 
any  purchaser. 

It  may  be  conceded  that  neither  the  Bank  of  the  United  States 
nor  any  other  corporation  or  single  individual,  could  purchase 
and  hold,  the  whole  stock  of  the  Insurance  Bank  of  Columbus, 
and  yet  retain  and  exercise  the  corporate  franchises  of  the  Insur- 
ance Bank  under  its  charter,  if  the  state  of  Georgia  saw  fit  to 
resume  them.  Jhe  charter,  among  other  things,  requires  that 
there  shall  be  five  directors  for  the  well-ordering  of  the  affairs  of 
the  corporation ;  and  that  no  person  shall  be  eligible  as  a  director, 
who  is  not  a  citizen  of  that  state,  and  the  holder  of  50  shares  of 
the  stock  in  his  own  right.  And  this  clause  would  present  a 
great  impediment  in  the  way  of  exercising  the  corporate  fran- 
chises, if  all  the  6000  shares  were  owned  and  held  by  one  cor- 
poration or  natural  person,  that  is,  if  the  state  of  Georgia  saw 
fit  to  interfere.  But  that  is  not  the  question  presented  by  this 
point.  The  point  is,  that  the  Bank  of  the  United  States  could 
not  legally  purchase  and  own  all  the  stock  of  the  Insurance 
Bank  of  Columbus.  But  there  is  no  restriction  in  the  charter, 
of  the  power  of  the  holders  of  the  stock  to  sell  it  to  whom  they 
please ;  nor  is  there  any  principle  of  law  which  forbids  the  owner 
of  stock  to  sell  and  transfer  to  any  purchaser  who  offers  to  buy. 
The  power  of  disposition,  jus  disponendi^  is  incident  to  ownership, 
and  it  is  the  policy  of  the  common  law  not  to  restrain  it.  If  it 
happens  that  one  individual  purchases  and  holds  all  the  stock  of 
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a  corporation  having  a  charter  like  this ;  and  the  state  which 
granted  the  charter  will  not  let  him  retain  and  exercise  the  cor- 
porate franchises ;  he  must  sell  his  stock,  or  a  portion  of  it,  or  be 
content  to  take  the  assets  of  the  corporation  and  give  up  the 
franchises.  This  point  of  the  plaintiffs,  as  it  has  been  stated, 
cannot  be  maintained. 

Another  point  upon  which  the  court  is  requested  to  charge 
yon,  is  thus  stated : 

*"  That  under  the  notes  and  agreements  given  by  Cot- 
^  ton  and  other  holders  of  the  stock  to  N.  Biddle,  the  res- 
pective persons  in  whose  names  shares  of  stock  stood,  and  who 
gave  such  notes  and  agreements,  were  the  true  and  bond  fide 
owners  of  the  shares  of  the  stock  which  so  stood  in  their  respect- 
ive names,  and  that  neither  defendants  nor  N.  Biddle,  were  the 
equitable  owners  of  such  stock,  nor  can  the  defendants  allege  a 
trust  of  said  shares  of  stock  for  the  use  of  defendants."  (Plain- 
tiff's first  point.) 

These  instruments  are  not  evidence  that  Cotton  held  the  shares 
mentioned  in  trust  for  N.  Biddle,  or  for  the  Bank  of  the  United 
States ;  and  the  other  notes  and  agreements  we  are  told  were 
the  same  in  substance.  They  are  evidence,  therefore,  that  these 
holders  of  the  stock  were  purchasers  for  value,  with  the  right  to 
hold  it  as  long  as  they  were  disposed  to  do  so.  They  agreed,  it 
is  true,  to  give  Mr.  N.  Biddle  the  right  to  purchase  at  $120  per 
share,  if  they  should  ever  be  disposed  to  sell ;  and  Mr.  Biddle, 
had  the  right  to  decline  the  purchase  if  he  saw  fit,  and  then  they 
might  sell  to  whom  they  pleased.  And  even  if  they  had  sold 
without  first  offering  these  shares  to  Mr.  Biddle,  the  purchaser 
would  have  held  the  stock  and  Mr.  Biddle  would  have  been  obliged 
to  resort  to  his  action  for  damages.  I  may  add,  that  even  the 
charter  requires  that  none  but  a  stockholder,  entitled  in  his  own 
right  to  50  shares,  shall  be  eligible  as  a  director.  It  is  ^ough, 
however,  to  say,  that  these  instruments  (notes  and  agreements), 
are  no  evidence  of  a  trust  for  any  body. 

But  what  is  the  importance  of  this  fact  ?  Why  it  goes  to  show 
that  the  Bank  of  the  United  States,  and  afterwards  the  assignees 
of  the  Bank  of  the  United  States,  undertook  to  sell  and  transfer 
to  Messrs.  Collins,  Cowles,  McDougald  and  Watson,  more  shares 
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than  they  either  legally  or  equitably  held.  It  exposed  them  to 
the  risk  of  not  being  able  to  comply  fully  with  the  terms  of  their 
contract ;  and  consequently  to  the  action  of  the  purchasers  for 
a  breach  of  the  contract.  But  if,  in  point  of  fact,  they  found 
means  to  complete  their  contract,  by  the  actual  transfer  of  all 
the  shares  they  undertook  to  sell,  the  purchasers  of  the  stock 
haye  no  ground  of  complaint ;  i^d  if  *the  purchasers  can-  r^ci  07 
not  complain,  it  is  difficult  to  see  how  the  Insurance  Bank 
can  defeat  a  contract  on  the  ground  of  a  difficulty  which  has  been 
actually  overcome  by  the  sellers  of  the  stock. 

There  is  no  dispute  that  all  the  persons  who  held  this  stock  on 
the  28d  September,  1841,  did  actually  receive  their  notes  and 
stipulations,  and  transfer  the  stock  they  held,  in  execution  of  the 
agreement  made  on  that  day,  except  William  Henry  Watkins. 
And  whether  Mr.  Watkins  did  or  did  not,  is  a  question  which  you 
will  have  to  decide. 

But  assuming  for  the  present,  that  all  these  other  holders  of 
the  stock,  did,  in  point  of  fact,  transfer  their  stock,  at  the  instance 
of  the  defendants,  then  the  plaintiffs  would  not  be  entitled  to  set 
up  this  defect  of  title;  even  if  they  were  here  suing  upon  the 
contract  of  the  23d  September,  1841,  in  the  names  of  McDou- 
gald  and  others  for  their  use ;  and  much  less  can  they,  in  an  ac- 
tion brought  in  their  own  right,  set  up  a  defect  of  title,  under  a 
contract  to  which,  they  say,  they  are  no  parties,  which  has  been 
actually  cured. 

If,  however,  William  H.  Watkins  never  did  transfer  his  stock 
under  this  contract,  nor  bind  himself  in  any  way  which  would 
debar  him  from  the  full  exercise  of  the  rights  of  ownership  over 
it,  then  another  question  will  arise  which  I  shall  notice  hereafter. 

Still,  assuming  for  the  present,  and  for  the  sake  of  presenting 
the  law  of  the  case  to  you,  that  Watkins,  as  well  as  the  other 
holders  of  the  whole  capital  stock  of  the  Insurance  Bank,  did 
transfer  to  Messrs.  Collins,  Cowles,  McDougald  and  Watson,  the 
shares  they  held,  under  and  in  execution  of  this  agreement  of  the 
23d  September,  1841,  then  we  have  this  case,  viz.,  the  sale  and 
transfer  of  the  whole  stock  of  the  Insurance  Bank  by  the  Bank 
(or  rather  by  th^  assignees  of  the  bank)  of  the  United  States  at 
the  stipulated  price  of  $540,000,  to  the  four  persons  last  named, 
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with  a  stipulation  on  their  part  to  apply  the  debt  now  sued  for, 
towards  the  payment  of  the  purchase-money.  Is  the  Insurance 
Bank  bound  by  this  contract  ? 

Here  we  come  to  another  series  of  propositions,  which  I  now 
proceed  to  notice. 

*It  is  said  in  the  first  place,  that  no  act  done  by  these 
-I  purchasers  of  the  stock  could  bind  the  Insurance  Bank  ; 
and  one  reason  giyen  for  it  is,  that  they  were  not  entitled  even  to 
vote  as  stockholders  at  an  election,  till  after  they  had  held  the 
stock  so  transferred  to  them,  three  calendar  months.  (6th  point 
of  plaintiffs.)  And  this  reason,  whether  sufficient  or  not,  is  true 
in  point  of  fact ;  for  the  charter  provides,  that  no  share  or  shares 
shall  confer  a  right  of  suffrage,  unless  the  same  shall  have  been 
holden  three  calendar  months  previously  to  the  day  of  election. 
Still,  they  were  the  holders  of  the  stock  from  the  time  of  the 
actual  transfer  to  them,  and  entitled  to  the  other  privileges  of 
*  stockholders,  as  well  as  liable  to  the  incidents  of  ownership.  And 
the  defence  in  this  case  turns  upon  other  considerations  besides 
the  right  of  the  purchasers  of  the  stock  to  vote,  or  the  fact, 
whether  they  did  vote  or  not.  Consequently,  if  this  is  the  only 
reason  upon  which  the  proposition  can  be  supported,  the  propo- 
sition itself  is  not  tenable,  or  at  least  not  applicable  to  the 
defence.  But  I  shall  have  occasion  to  consider  this  matter  in 
another  part  of  the  case. 

Again,  it  is  contended  that  the  debt  which  was  due  to  the  plain- 
titb  by  the  defendants,  was  not  extinguished  by  the  fact,  that  the 
debtors  (t.  e.j  the  Bank  of  the  United  States),  owned  all  the 
stock  of  the  Insurance  Bank  of  Columbus,  if  the  fact  were  so. 
(7th  point  of  plaintiffs.)  And  undoubtedly  this  is  so,  and  if  the 
Bank  of  the  United  States  had  received  from  the  persons  to  whom 
they  sold  the  stock,  the  full  sum  of  $540,000,  in  payment  of  it, 
there  would  be  no  reason  why  they  should  not  be  compelled  to 
pay  this  debt,  for  it  would  be  a  part  of  the  assets  represented  by 
the  stock,  which  they  sold  and  for  which  they  received  the  full 
price.  The  Insurance  Bank  of  Columbus  was  a  distinct  institu- 
tion, depending  on  its  own  charter,  and  it  undoubtedly  could  not 
be  lost  or  merged  in  any  other  corporation.  And  I  may  add  in 
this  place,  that  it  is  not  necessary  to  decide  whether  the  effect  of 
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the  execution  of  the  articles  of  the  23d  September,  1841,  by  the 
assignees  of  the  Bank  of  the  United  States  was  to  put  an  end  to 
this  claim  in  way  of  extinguishment,  as  that  term  is  understood 
in  law,  although  this  has  been  argued  by  the  defendants'  counsel. 
The  question  is,  whether  the  matters  *in  evidence  defeat  r^-i  qq 
or  bar  the  plaintiffs'  right  of  recovery  in  any  way.  If 
they  do  this  in  any  way,  it  is  all  that  you  need  to  know. 
Whether  they  amount  to  extinguishment  or  payment,  or  whether 
the  matters  in  evidence  operate  by  way  of  estoppel,  or  whether 
the  force  of  the  defence  depends  on  the  equitable  nature  of  the 
action  of  assumpsit,  are  questions  which  it  is  not  important  for 
you  to  consider. 

And  this  leads  me  to  remark,  that  the  first  part  of  the  11th 
proposition  of  the  plaintiff,  is  not  very  important,  yet  as  a 
matter  of  fact,  it  is  true,  that  there  is  no  evidence  in  this  cause 
that  the  plaintiffs  ever  did,  by  a  corporate  act,  formally* release  or 
extinguish  the  debt  for  which  this  suit  is  brought :  nor  is  there  * 
any  evidence  that  this  debt  has  been  paid  to  them  and  received 
by  them  at  their  counter  or  in  their  corporate  capacity.  The 
residue  of  this  proposition,  viz.,  ^^  that  there  is  no  evidence  that 
anything  ever  occurred  which  ought  to  bar  or  prevent  their  re- 
covery in  this  action,"  I  must  reserve  till  we  come  to  the 
grounds  upon  which  the  defence  really  depends.  (11th  point  of 
plaintiffs.) 

But  again,  it  is  contended  that,  ^^  If  the  plaintiffs,  the  Insur- 
ance Bank  of  Columbus,  had  agreed  to  release  the  debt  due  to 
them  by  the  defendants  in  consideration  that  defendants  or  their 
trustees  would  sell  all  the  stock  in  the  Insurance  Bank  of  Co- 
lumbus, to  certain  individual  purchasers,  such  agreement  would 
have  been  unlawful  and  void,  and  would  not  prevent  plaintiffs' 
recovery  in  this  action ;  even  though  the  whole  stock  had  been 
transferred  and  delivered  to  such  purchasers  in  pursuance  of 
such  agreement,  inasmuch  as  the  charter  expressly  prohibits  the 
impairing  of  the  capital  of  the  bank."  This  perhaps,  is  pushing 
points  rather  further  than  the  case  calls  for.  It  is  sufficient  if  the 
court  decide  the  questions  of  law  arising  from  what  is  proved  in 
the  case  to  have  been  done,  without  going  further,  and  deciding 
what  would  be  the  consequence  of  certain  acts  which  might  have 
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been  done  but  were  not.  I  have  already  said,  there  is  no  evi- 
dence of  any  formal  release  by  the  Bank  of  Columbus,  nor  is 
there  any  evidence  of  any  written  or  verbal  agreement  by  the 
bank  as  a  corporation,  and  that  is  all  I  need  say  on  this  point. 
♦Whether  the  matters  in  evidence  do  not  operate,  or 
-I  may  not  operate  in  some  way  to  bar  the  plaintiffs'  re- 
covery, is  a  question  which  we  have  not  yet  reached. 

The  two  next  points  to  be  noticed  are  thus  stated. 

^^  That  no  agreement  of  stockholders  or  corporations  will  bind 
the  corporation,  unless  made  by  a  lawful  vote  at  a  corporate 
meeting  duly  held.  That,  if  a  debtor  of  plaintiffs,  being  also  the 
owner  of  all  the  stock  in  the  Insurance  Bank  of  Columbus,  sold 
the  whole  of  said  stock,  taking  the  agreement  of  the  purchasers 
that  as  part  payment  of  the  price  of  said  stock,  they  would  cause 
said  debt  to  be  released  or  given  up,  such  agreement  and  the 
transfer  of  the  stock  under  it  to  the  purchasers,  are  not  sufficient 
in  law  to  prevent  the  recovery  by  plaintiffs  of  the  debt  so  due, 
by  the  first  mentioned  owner  of  said  stock." 

These  propositions  depend  on  the  question,  whether  any  other 
right  or  interest  can  be  affected  by  such  agreement  of  the  pur- 
chasers of  the  stock ;  or  by  such  act  of  the  stockholders  or  cor- 
porators, supposing  that  all  the  stockholders  or  corporators  con- 
curred in  the  act.  If  there  is  no  right  or  interest  in  existence 
which  can  be  affected  by  the  agreement  or  the  act,  then  the 
corporation  may  be  bound  by  it.  And  why  not  ?  Suppose  the 
only  persons  in  being  who  can  gain  or  lose  by  the  event  of  this 
suit,  are  on  the  one  hand,  the  Bank  of  the  United  States  or 
those  claiming  under  their  assignment,  and  on  the  other,  the 
purchasers  of  this  stock  (Messrs.  Collins,  Cowles,  McDougald 
and  Watson),  why  should  not  the  Insurance  Bank  of  Colun^)us 
be  bound  by  their  agreement  ?  The  action  of  assumpsit  is  an 
equitable  action  in  which  a  plaintiff  can  recover  only  where  {ex 
cequo  et  bono)  in  equity  and  conscience  he  is  entitled  to  recover. 
And  if  these  four  purchasers  had  brought  this  action  in  the 
name  of  the  Insurance  Bank  for  their  use,  it  would  be  against 
conscience  to  permit  them  to  recover. 

To  illustrate  this  matter,  let  us  vary  the  case  a  little.  Sup- 
pose these  purchasers  had,  under  color  of  a  purchase  from  the 
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bank,  paid  this  balance,  and  taken  an  assignment  of  the  debt, 
and  then  commenced  a  suit  in  the  name  of  the  bank  for  their 
use,  the  law  would  have  said  to  them,  your  purchase  shall  be 
reckoned  a  payment  and  satisfaction  of  the  debt ;  because  that 
♦is  no.  more  than  what  you  undertook  to  do,  and  it  is  r^-tA-t 
against  equity  to  allow  you  to  enforce  this  demand  for 
your  own  benefit,  in  violation  of  your  own  agreement,  and  at 
least  in  this  form  of  action,  you  shall  not  recover  what  in  equity 
and  conscience  you  are  not  entitled  to  recover.  It  is  true,  the 
purchasers  of  this  stock  are  not  parties  to  this  action  :  ^  is  the 
Bank  of  Columbus,  suing  ostensibly  for  its  own  use,  that  is  the 
party.  But  what  difference  in  reason  can  this  make,  if,  in  point 
of  fact,  these  purchasers  are  the  only  persons  who  will  gain 
anything  by  the  recovery  ?  None  whatever ;  and  if  such  be  the 
fact,  the  purchasers  of  this  stock  cannot,  under  the  covert  of  a 
charter,  enhance  the  value  of  their  stock  by  a  recovery  in  this 
case,  any  more  than  they  could  recover  the  money  upon  an 
assignment  of  the  claim  to  them,  by  the  Bank  of  Columbus. 

This  brings  us  to  the  questions  upon  which  this  case  turns. 
And  the  matter  of  fact  to  be  inquired  after  en  this  part  of  the 
case  is,  whether  there  is  any  outstanding  right  or  interest  vested 
in  any  body  else,  which  will  be  predjudiced  by  giving  effect  to 
the  defence  made  in  this  case. 

You  will  perceive  from  these  remarks,  that  I  do  not  consider 
the  corporate  action  of  the  directors  of  the  Insurance  Bank  in 
confirmation  or  ratification  of  the  contract,  or  the  want  of  it,  of 
much  importance,  although  it  has  been  much  insisted  on  by  the 
defendants.  For  if  the  fact  be,  that  no  outstanding  right  or  in- 
terest will  be  affected  by  the  event  of  this  suit,  it  is  not  necessary 
for  them  to  show  any  formal  or  even  informal  action  of  the  directors 
or  corporate  action  of  the  stockholders. 

On  the  other  hand,  if  the  rights  or  interests  of  other  persons  in 
this  corporation  or  their  claims  upon  it,  will  be  prejudiced  by  the 
giving  effect  to  this  defence,  then  the  law  will  not  supply  defect 
of  substance  or  form  in  order  to  give  effect  to  such  a  contract  as 
this.  The  letter  of  the  19th  October,  1841,  by  T.  S.  Taylor,  to 
William  H.  Watkins,  and  the  act  of  the  directors  of  the  Insurance 
Bank  of  Columbus,  in  delivering  over  the  assets,  which  is  said 
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to  have  been  done  on  the  26th  October,  is  relied  upon  as  a  cor- 
porate act  of  ratification  by  the  plaintiffs,  done  upon  sufficient 
consideration  and  binding  on  the  ^corporation ;  and  it  is 
-I  contended  this  act  extinguishes  the  debt.  But  this  was 
not  a  formal  corporate  act  of  ratification  by  the  plaintiffs,  nor  is 
there  any  evidence  of  such  an  act  of  ratification  by  the  Insur- 
ance Bank  as  a  corporation.  Nor  is  there  any  evidence  of  any 
formal  act  of  ratification  by  all  the  stockholders,  done  with  that 
intent ;  nor  is  there  any  evidence  of  the  adoption  of  the  contract 
or  transaction  by  any  formal  corporate  act  of  the  Insurance  Bank, 
nor  of  any  corporate  act  done  by  the  directors  of  that  bank  with 
that  intent.  Of  course  those  pleas,  which  aver  such  a  ratification 
or  adoption,  are  not  supported  by  evidence.  But  as  I  have 
said,  the  transaction  would  still  be  binding  upon  the  corporation, 
if  there  are  no  interests  under  the  charter  of  the  Insurance  Bank 
to  be  affected  by  it ;  except  the  interest  of  those,  who  ought  to 
be  bound  by  this  contract.  And  even  if  the  debt  was  not  extin- 
guished, in  the  technical  sense  of  that  word,  still  the  Insurance 
Bank  ought  not  recover  it,  for  the  sole  benefit  of  the  parties  to 
the  agreement  of  the  23d  September,  1841,  who  purchased  the 
stbck.  And  this  is  a  sufficient  answer  to  the  third  point  pro- 
posed by  the  defendants. 

It  is  not  necessary  to  say  whether  the  transfer  of  the  whole 
stock  under  these  circumstances,  extinguished  the  debt  now  sued 
for;  but  if  a  direct  answer  is  insisted  upon  to  this  question  as 
put,  I  should  say  that  the  transfer  of  the  stock  did  not  extin- 
guish the  debt.  As  I  said  before,  however,  the  plaintiffs  cannot 
recover  this  debt  if  it  appears  that  no  person  will  gain  by  the  re- 
covery of  it,  or  lose  by  the  failure  to  recover,  except  the  persons 
bound  by  the  agreement  of  the  23d  September,  1841. 

Having  disposed  of  most  of  the  controverted  questions  of  law, 
I  proceed  now  to  call  your  attention  to  the  questions  of  fact  in 
dispute.     And, 

1.  Did  William  Henry  Watkins  transfer  the  53  shares  of 
stock  which  he  held,  and  for  which  he  had  given  his  note  and 
stipulation,  as  before  mentioned,  to  the  purchasers  of  the  stock, 
under  the  agreement  of  23d  September,  1841,  and  in  execu- 
tion of  that  agreement?     The  plaintiffs  deny  that  he  did,  and 
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they  have  given  in  evidence  a  transfer  by  him  to  Mr.  S.  Jones, 
*on  the  first  of  October,  1845.  The  defendants  contend  r^-i  aq 
that  he  transferred  it  to  D.  McDougald  on  the  31st 
January,  1842,  and  to  prove  it,  they  refer  to  a  cancelled  transfer 
in  the  transfer  book  of  the  bank,  under  that  date.  They  say  the 
transfer  was  authorized  by  Watkins  at  the  time,  and  that  the 
cancellation  was  long  subsequent.  As  the  burthen  of  proving 
this  fact  lies  on  the  defendants,  I  will  refer  you  to  the  other  facts 
and  circumstances  on  which  they  rely. 

1st.  There  is  no  evidence  of  the  time  when  the  word  "  can- 
celled" was  written  ;  and  it  appears  by  the  margin  of  the  certifi- 
cate book,  that  a  certificate  of  this  stock  was  issued  to  Daniel 
McDougald  the  same  day  (No.  135),  and  that  the  series  of  num- 
bers afterwards  are  regular,  in  respect  both  of  numbers  and 
dates,  the  next  certificate  being  No.  136. 

2d.  They  rely  upon  the  account  of  Daniel  McDougald  in  the 
stock  ledger  of  the  plaintiffs,  which  shows  an  entry  under  the 
date  31st  January,  1842,  to  the  credit  of  D.  McDougald,  which 
they  say  has  been  in  part  erased;  and  the  ledger  has  been  shown 
to  you  as  evidence  of  the  fact  of  erasure. 

3d.  They  contend  that  the  new  certificate  to  D.  McDougald 
could  not  have  been  issued  until  the  former  certificate  was  given 
up,  and  the  non-production  of  this  certificate,  though  called  for, 
while  the  plaintiffs  have,  and  have  produced  on  the  trial,  certifi- 
cates for  40  shares  and  13  shares  issued  to  Watkins. 

4th.  They  rely  on  the  fact  that  the  transfer  purports  to  have 
been  made  by  warrant  of  attorney,  which  the  Insurance  Bank 
were  entitled  to  keep  as  their  voucher ;  and  as  they  were  notified 
to  produce  it,  they  were  bound  to  do  so,  or  explain  the  evidence 
appearing  on  their  own  books,  tending  to  show  that  the  act  was 
properly  done. 

5th.  The  defendants  rely  on  the  relation  which  Watkins  had 
previously  sustained  to  the  bank;  the  terms  on  which  he  bought 
and  held  these  shares,  to  show  that  he  had  no  motive  to  dissent 
to  the  transfer,  on  his  receiving  back  the  stipulation  and  note ; 
upon  the  fact  that  the  note  and  stipulation  of  Watkins  were  de- 
livered to  the  purchasers  of  this  stock,  of  whom  D.  McDougald 
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was  one,  and  the  further  fact  that  this  note  and  stipulation  has 
not  heen  produced. 

*6th.  They  rely  on  the  letter  of  William  H.  Watkins,  in 
J  which  he  gives  his  reasons  for  not  making  the  credits  on 
the  hooks  of  the  Insurance  Bank,  which  contains  no  objection 
or  dissent  on  the  ground  of  his  interest  as  a  stockholder. 

7th.  It  is  alleged  also,  that  there  is  an  inscription  in  the  hand- 
writing of  John  Peabody,  cashier,  who  is  now  dead,  upon  the 
certificates  of  these  shares,  that  they  were  transferred  to  Daniel 
McDougald,  and  that  this  is  evidence  against  the  Insurance 
Bank  of  the  fact;  at  least,  until  it  is  satisfactorily  explained. 

These  are  the  principal  matters  relied  on  to  show  the  actual 
transfer  of  these  58  shares  to  the  purchasers. 

The  145  shares  which  he  held  in  trust  by  the  transfer  of  Dr. 
Baber  lo  him,  it  is  not  denied  he  did  transfer.  The  other  holders 
of  this  stock  were  Messrs.  Dunlap,  Beal,  Ootton,  and  Chappel, 
and  it  is  not  denied  that  these  persons  transferred  the  shares 
they  held.  If,  then,  you  should  find  from  this  evidence,  that  Mr. 
Watkins  did  transfer  these  53  shares,  it  would  appear  that  the 
whole  stock  held  under  the  notes  and  stipulations  before  men- 
tioned, passed  to  the  purchasers,  or  some  of  them,  or  was  put  at 
their  disposal.  I  do  not  suppose  you  can  have  much  diflSculty 
upon  this  part  of  the  case,  and  I  shall,  therefore,  leave  it  to  you 
without  any  further  observations. 

It  is  said,  however,  that  if  Watkins  did  not  transfer  this  stock, 
still  he  is  estopped  from  setting  up  his  right  as  a  stockholder,  to 
defeat  the  contract  of  the  23d  September,  1841,  because  he  was 
made  the  agent  to  carry  that  contract  into  efi*ect,  and  that  he  ac- 
cepted the  agency  and  acted  under  it.  But  there  is  no  evidence 
that  Watkins  accepted  the  agency,  to  carry  into  effect  the  agree- 
ment of  the  23d  September,  1841,  or  acted  under  it.  He  ap- 
pears to  have  been  dissatisfied  with  this  arrangement ;  and  his 
acceptance  of  an  agency  under  the  contract  of  May,  which  was 
not  executed  but  given  up,  would  not  have  the  effect  contended 
for.  It  might  be  evidence  to  show  that  he  was  willing  to  transfer 
his  stock,  on  receiving  the  note  he  had  given  for  it  and  the  stipu- 
lation ;  and,  taken  in  connection  with  the  surrender  of  his  cer- 
tificates afterwards,  to  the  actual  purchasers  or  to  the  b^nk,  and 
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receiving  bis  note  and  stipulation  *back,  if  he  did  receive  r*-i  4c 
them,  it  would  be  evidence  of  an  authority  or  assent  to 
the  transfer  in  the  absence  of  the  warrant  of  attorney  under 
which  the  transfer  purports  to  have  been  made  by  him.  The 
question,  therefore,  must  go  to  you  as  a  question  of  fact,  whether 
he  did  transfer  the  53  shares,  or  whether  it  was  done  by  his 
authority  or  assent ;  and  if  so,  the  title  in  the  shares  passed  to 
D.  McDougald,  the  transferee. 

If  yon  find  this  fact  for  the  defendants,  then  the  next  ques- 
tion of  fact  touches  the  great  principle  upon  which  this  case 
turns,  viz : 

Whether  there  are  any  other  rights  or  interests  in  the  Insur- 
ance Bank  of  Columbus,  or  any  claim  upon  that  bank  which  will 
be  prejudiced,  by  allowing  the  defence  made  in  this  case  to  pre- 
vail ;  or  are  the  purchasers  of  this  stock,  under  the  agreement  of 
23d  September,  1841,  the  only  persons  who  will  gain  or  lose,  by 
the  event  of  this  suit. 

It  is  said  that  the  state  of  Georgia,  by  whose  authority  the 
charter  of  the  Insurance  Bank  was  granted,  has  an  interest  in 
the  matter ;  that  its  policy  has  been  violated,  that  the  contract 
is  in  violation  of  the  charter,  that  its  penal  laws  have  been  vio- 
lated, and  that  the  contract  could  not  have  been  ratified  or  con- 
firmed, or  adopted  by  the  corporation,  without  subjecting  its 
officers  and  directors  to  indictment  and  imprisonment  in  the 
penitentiary.  Admitting  all  this  to  be  so,  we  cannot  give  effect 
to  these  considerations  in  this  case.  If  the  charter  of  the  bank 
has  been  violated  and  forfeited,  the  state  may  resume  the  fran- 
chises granted ;  and  if  the  officers  of  the  bank  have  violated  the 
penal  laws  of  the  state,  punishment  of  the  offenders  is  the  ap- 
pointed satisfaction  to  the  state.  But  this  is  not  a  reason  why 
the  Insurance  Bank  should  recover  this  debt,  contrary  to  the 
terms  of  the  contract,  if,  in  a  pecuniary  point  of  view,  the  re- 
covery will  be  wholly  for  the  benefit  of  these  four  purchasers  of 
the  stock.  There  is  no  evidence  that  the  state  of  Georgia  is  a 
stockholder  in  the  bank,  or  a  creditor  of  the  bank. 

It  is  said,  again,  that  4000  shares  of  this  stock  were  trans- 
ferred to  Charles  A.  Hoechsher,  on  the  26th  October,  1841. 
But  it  is  also  in  evidence,  that  Hoechsher   transferred  these 
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♦4000  shares  to  John  A.  Peabody,  on  the  26th  February, 
J  1842,  and  the  next  day  Peabody  transferred  them  to 
Daniel  McDongald,  one  of  the  purchasers  of  the  stock  from  the 
assignees  of  the  Bank  of  the  United  States.  Why  they  were 
transferred  to  Hoechsher,  and  what  he  gave  for  them,  does  not 
appear :  nor  does  it  appear  why  he  transferred  them  to  Peabody, 
and  not  to  McDougald.  But  it  is  enough  to  know,  they  came 
back  to  D.  McDougald,  one  of  the  purchasers  under  this  con- 
tract. The  Insurance  Bank  cannot  set  up  D.  McDougald's 
rights  as  a  stockholder,  in  opposition  to  the  contract  of  23d  Sep- 
tember, 1841,  to  which  he  was  a  party. 

It  is  however  objected,  that  this  transfer  to  J.  Peabody  and 
D.  McDougald  was  made  after  this  action  was  brought  (which 
was  on  the  20th  January,  1842),  and  therefore  this  fact  is  not 
available  to  the  defendants.  But  this  makes  no  difference ;  a 
party  cannot  sue  upon  a  cause  of  action,  until  it  has  accrued ; 
but  a  defendant  may  defend,  by  means  of  facts  which  occurred 
after  suit  brought. 

No  evidence  has  been  laid  before  you  of  the  existence  of  any 
other  stockholders  of  this  bank,  except  Mr.  Jones,  and  he  claims 
68  shares  by  the  transfer  of  W.  H.  Watkins,  on  the  1st  October, 
1846.  But  if  you  find  that  W.  H.  Watkins  transferred  his 
stock  to  D.  McDougald  in  January,  1842,  he  had  nothing  to 
transfer  to  Mr.  Jones  in  1846. 

Again :  Is  there  any  creditor  of  the  Insurance  Bank  Colum- 
bus who  will  be  prejudiced  by  allowing  this  defence?  The 
testimony  of  Mr.  Montgomery  is,  that  he  went  to  Columbus, 
Georgia,  in  April  or  May,  1846 ;  that  he  inquired  for  the  In- 
surance Bank  of  Columbus ;  that  he  saw  General  McDougald, 
to  whom  he  carried  a  letter  of  introduction ;  and  the  only  re- 
mains of  the  bank  he  could  find  was  in  the  private  office  of 
General  McDougald,  where  he  found  the  books  of  the  company. 
We  have  no  evidence,  therefore,  that  the  Insurance  Bank 
is  in  operation  at  present,  but  rather  the  contrary,  nor  any 
evidence  when  it  ceased  to  transact  business,  nor  whether  it  has 
transacted  any  business  since  the  transfer  of  the  stock  to  D. 
McDougald  and  others,  under  the  agreement  of  September, 
1841.     We  are  left  in  the  dark  on  this  matter.     But  we  have 

(142) 


Digitized  by 


Google 


Vol.  Vn.]  INSURANCE  BANK  v.  BANK  OF  U.  S.  147 

♦evidence,  that  on  the  4th  October,  1841,  which  was  a  few  rm-iA^ 
days  after  the  date  of  the  agreement  to  sell  the  stock  to 
D.  McDougald  and  others,  and  a  little  before  the  transfers  were 
made  by  Messrs.  Beale,  Ootton,  Ohappel,  Dunlap  and  Watkins, 
if  you  find  Watkins  did  transfer,  this  bank  had,  besides  a  large 
amount  of  other  assets,  $21,526  in  cash  or  notes  of  other  Georgia 
banks;  while,  on  the  other  hand,  it  had  a  circulation  of  only 
$4669,  and  individual  deposits  only  to  the  amount  of  $4702  61. 
The  consolidated  statement  to  which  I  refer,  certainly  does  not 
exhibit  an  insolvent  condition,  or  show  that  its  assets  were  not 
worth  the  sum  D.  McDougald  and  others  agreed  to  give,  over  and 
above  the  debt  now  sued  for.  There  is  no  evidence,  it  is  true, 
of  the  actual  winding  up  of  its  concerns,  by  the  calling  in  of  its 
circulation,  and  paying  its  depositors  or  other  creditors,  and  the 
distribution  of  the  surplus  assets  among  the  stockholders.  But 
can  you  say  upon  the  evidence,  that  there  is  any  reason  to 
believe  any  creditor  or  holder  of  the  notes  of  this  bank  will  be 
prejudiced  in  any  degree  by  this  defence? 

We  must  take  the  case  as  it  appears  upon  theyevidence,  and 
these  questions  of  fact  I  leave  to  you.  If  you  should  find  that  there 
are  creditors,  or  other  persons  having  an  interest  in,  or  claim 
upon  the  Insurance  Bank  of  Columbus,  who  would  suffer  loss, 
by  carrying  into  effect  the  contract  of  D.  McDougald  and  others, 
made  with  the  trustees  of  the  Bank  of  the  United  States,  on 
the  23d  September,  1841,  then  the  Insurance  Bank,  as  a  cor- 
poration, may  enforce  this  demand  for  their  benefit,  and  the 
trustees  of  the  Bank  of  the  United  States  must  resort  to  their 
action  upon  the  agreement  against  D.  McDougald  and  others; 
for  the  corporation,  as  such,  is  distinct  from  the  stockholders, 
and  the  president  and  the  directors  are  the  agents  of  the  cor- 
poration, and  not  of  the  stockholders. 

On  the  other  hand,  if  there  is  no  interest  involved  in  this 
controversy,  but  that  of  Messrs.  Collins,  Cowles,  McDougald, 
and  Watson,  the  purchasers  of  this  stock,  under  the  agreement 
of  28d  September,  and  if  the  effect  of  the  recovery  would  be 
simply  to  enhance  the  value  of  the  shares  of  stock  bought  by 
them,  on  the  terms  mentioned  in  that  agreement,  then  the  plain- 
tiffs cannot  recover  this  debt;  for  upon  this  supposition,  the 
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^  *ca8e  would,  in  principle,  be  the  same  as  if  these  pur- 

-'  chasers  had  taken  an  assignment  of  the  debt  from  the 
Insurance  Bank,  and  then  had  brought  the  suit  in  the  name  of 
the  bank,  for  their  use. 

Taking  this  view  of  the  case,  it  is  unnecessary  to  trouble  you 
with  inquiring  into  the  matters  alleged  in  the  special  pleas. 
Indeed,  the  questions  submitted  to  you,  arise  under  the  general 
issue,  and  not  under  the  special  pleas;  and  according  to  my 
charge  you  would  he  obliged  to  find  several  of  these  issues 
against  the  defendants.  But  this  is  of  no  consequence,  if  they 
have  a  good  defence  under  any  of  the  issues.  Besides,  few  if 
any  of  the  29  points  of  law  which  have  been  proposed  to  the 
court  could  have  been  discussed  with  any  propriety  under  these 
special  issues. 

As  I  have  already  taken  up  so  much  of  your  time  in  putting 
the  case  before  you  upon  the  general  issue,  I  cannot  think  it 
proper  to  detain  you  any  longer.  I  therefore  submit  the  ques- 
tion to  you  simply  upon  the  general  pleas,  and  you  will  consider 
the  evidence  under  these  pleas.  One  of  the  pleas  denies  the 
existence  of  the  corporation  plaintiffs,  but  the  charter  has  been 
given  in  evidence,  and  you  can  have  no  difficulty  there.  As  to 
plea  of  payment,  there  is  no. evidence  of  payment  other  than 
that  before  mentioned,  and  which  you  will  be  obliged  to  consider 
under  the  general  issue.  The  other  pleas  are  special,  and  into 
them  you  need  not  inquire.  Most  of  the  points  of  law  proposed 
on  either  side  have  been  particularly  noticed;  those  which  have 
not  been  so  noticed,  are  either  inapplicable  to  the  matters  sub- 
mitted to  you,  or  sufficiently  answered  by  the  observations  made 
on  other  points  of  the  case. 

Tou  will  take  the  case  into  consideration  under  the  general 
issue,  and  decide  it  as  you  find  the  facts  submitted  to  you,  ac- 
cording to  the  principles  stated. 

The  jury  found  a  verdict  for  the  defendants  upon  the  general 
issue,  and  were  discharged  from  finding  a  verdict  on  the  issues 
upon  the  other  pleas. 
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*In  the  Circuit  Court  of  the  United  States  for  the  Eastern  r*i»7g 
District  of  Pennsylvania.     In  Equity. 

Seth  W.  Fowlb,  a  Citizen  op  Massachusetts,  v.  William  W. 
Spear,  a  Citizen  op  Pennsylvania. 

November  y  1847. 

1.  A  coart  of  equity  will  not,  in  a  contest  between  persons  who  profess  to  be 
manufacturers  of  qaack  medicines,  interfere  to  protect  the  use  of  trade 
marks  by  injunction. 

2.  A  complainant  whose  business  is  imposition  cannot  invoke  the  aid  of 
equity  against  a  piracy  of  his  trade  marks. 

This  was  an  application  for  an  injunction,  upon  notice  given 
to  the  defendant,  to  restrain  him  from  using  wrappers,  labels 
and  bottles  resembling  those  used  by  the  complainant  in  his 
business  of  selling  "Wistar's  Balsam  of  Wild  Cherry." 

The  bill,  filed  November  17,  1847,  stated  that  Lewis  Williams 
in  1844  was  proprietor  and  possessor  of  the  original  receipt  for 
preparing  and  compounding  a  certain  valuable  medicine,  invented 
by  Dr.  Henry  Wistar,  of  Virginia,  called  "  Wistar's  Balsam  of 
Wild  Cherry;"  and  that  the  said  Williams  prepared  the  same, 
and  sold  it  in  Philadelphia  and  all  the  principal  cities  in  the 
United  States,  with  great  profit  and  advantage ;  that  about  the 
20th  of  May,  1844,  Williams  transferred  to  Isaac  Butts,  of  New 
York,  and  his  assignees,  the  sole  and  exclusive  right  to  manufac- 
ture and  sell  the  said  medicine  in  various  states  and  places,  in- 
cluding all  the  eastern  part  of  *Pennsylvania,  which  right  r*i  Yy 
Butts,  on  the  1st  of  March,  1846,  conveyed  to  complain- 
ant, together  with  all  the  apparatus  and  appurtenances  used  in 
manufacturing  the  medicine,  and  all  stereotype  plates,  pamphlets 
and  bottle  moulds  used  in  vending  the  same.  The  bill  contained, 
as  part  of  it,  the  advertisements,  wrappers  and  labels  used  in  ad- 
vertising the  medicine  by  Fowle,  and  a  bottle  filled  with  the 
medicine,  and  stamped  with  the  words  ^^  Wistar's  Balsam  of 
Wild  Cherry,  Philadelphia,  I.  B.,"  was  deposited  with  the  bill, 
and  referred  to  in  it  as  an  exhibit.  The  bill  then  further  alleged 
that  the  defendant,  for  the  purpose  of  selling  some  composition 
which  he  called  "The  original  Dr.  Wistar's  Balsam  of  Wild 
Cherry,"  and  inducing  persons  to  purchase  the  same  as  com- 
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plainant's  medicine,  had  caused  to  be  manafactnred  bottles,  which 
exactly  resembled  in  size  and  shape  those  used  by  complainant, 
and  caused  the  same  inscription  to  be  stamped  thereon,  except 
two  letters,  "  I.  B.,"  for  which  defendant  substituted  "  W.  & 
Oo.,"  but  which,  as  was  done  by  complainant,  defendant  covered 
with  the  label  he  used,  and  also  used  wrappers  and  labels  sub- 
stantially the  same  as  complainant's.  The  wrappers,  advertise- 
ments and  label  used  by  the  defendant  formed  part  of  complain- 
ant's bill,  and  one  of  the  bottles  used  by  defendant  was  deposited 
with  the  bill  and  referred  to  therein  as  an  exhibit.  The  facts 
and  allegations  set  forth  in  the  bill  were  supported  by  the  com- 
plainant's special  affidavit  thereto,  and  the  affidavits  of  three 
other  persons  were  filed  in  support  of  certain  of  the  material 
facts  and  allegations  thereof.  A  motion  was  made  for  an  injunc- 
tion upon  the  filing  of  the  bill,  and  notice  given  to  the  defendant, 
who  appeared  to  oppose  it,  but  no  answer  was  filed,  or  any  affi- 
davits read  on  his  part. 

Ingrahamj  for  complainant,  in  support  of  the  motion  for  an 
injunction. — This  case  being  heard  upon  the  bill  and  affidavits 
produced  by  complainant,  the  only  question  is  as  to  the  relief 
afforded  by  the  law.  The  application  is  to  restrain  the  use  by 
the  defendant  of  the  complainant's  trade  marks,  upon  the  well- 
known  principles  which  courts  of  law  and  equity  both  enforce. 
The  principle  of  protection  is,  that  every  man  has  a  right  to 
*1781  "^^^^  means  of  distinguishing  his  own  property  from  that 
of  another :  Blofeld  v.  Payne,  4  B.  &  Ad.  401,  where  it 
was  decided  that,  though  you  sell  your  own  goods,  you  cannot 
use  a  wrapper  resembling  that  of  another  person,  and  thus  rep- 
resent them  as  his ;  and  this  principle  has  been  applied  to  a  case 
where  no  mistake  could  have  been  made  by  a  purchaser :  Lewis 
V.  Langdon,  7  Sim.  421. 

Kakb,  J. — Is  there  any  case  in  which  a  court  of  equity  has 
interfered  to  protect  a  quack  medicine  ? 

Ingraham. — The  bill  alleges  that  this  is  ^^a  valuable  medi- 
cine," and  that  is  uncontradicted ;  besides  it  is  not  very  easy  to 
understand  what  is  meant  by  a  quack  medicine;  and  what  is 
meant  by  a  quack,  is  still  harder  to  define. 
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Kakb,  J. — In  a  late  trial  for  libel  in  this  city,  it  seemed  to  be 
the  result  of  the  understanding  of  the  most  eminent  of  the  faculty 
who  were  examined,  that  a  quack  meant  a  practitioner  who  pre- 
scribed or  recommended  a  secret  medicine. 

Ingraham. — ^That  is  very  intelligible  certainly,  and  of  easy 
application,  for,  unless  I  am  greatly  mistaken,  the  names  of  the 
most  eminent  of  the  faculty  are  to  be  found  to  certificates 
recommending  Swaim's  Panacea;  but  the  answer  to  the  sug- 
gestion is,  that  if  the  plaintiff  has  no  right  to  the  claim  he 
makes  and  appellation  he  assumes,  another  person  cannot  use 
his  own  name,  if  it  be  the  same  as  plaintiff's,  in  such  a  way 
as  to  produce  an  eventual  deception :  Sykes  v.  Sykes,  3  B.  & 
C.  541;  Croft  v.  Day,  7  Beav.  84;  Hine  v.  Lart,  stated  2 
Sandf.  Oh.  600.  Damages  are  recovered  at  law  in  such 
cases:  Southern  v.  How,  Poph.  144;  and  equity  interferes 
by  injunction:  Dollond  v.  Bell,  Harris  v.  Oallaghan,  Rolls. 
1825,  and  Partridge  v,  Fatman,  Circuit  Court  of  Pennsylvania, 
May,  1847,  were  cited,  and  also  the  case  of  Tom  Pouce  or 
General  Tom  Thumb,  in  the  ^'Tribunal  de  Commerce,"  at 
Paris,  May,  1845,  Stratton  v.  Roqueplan,  in  which  Roqueplan 
was  ei\]oined  from  using  and  announcing  in  play-bills  or  pla- 
cards, that  one  Duhamel  would  appear  in  the  character  of 
Tom  Pouce,  which  name  had  become  the  property  of  young 
Stratton,  and  therefore  no  one  else  could  use  it.  These  cases 
were  cited  from  newspaper  reports.  Gout  v.  Aleplogu,  6  Beav. 
♦69  n. ;  Coates  v.  Holbrook,  Taylor  v.  Carpenter,  2  Sandf.  r*i  79 
Ch.  586,  608,  were  also  cited  and  commented  on,  and  also 
2  Keen  Ch.  213,  and  2  M.  &  G.  885.  It  is  not  at  all  material 
that  the  acts  complained  should  have  been  knowingly  done: 
Millington  v.  Fox,  4  Myl.  &  Cr.  838,  which  case,  for  the  process 
was  secret  there,  and  Croft  v.  Day,  decided  the  very  point  pre* 
aented  for  adjudication,  the  resemblance  ^^  being  sufficient  to  mis- 
lead the  ordinary  run  of  purchasers." 

Goodman  {Chiillou  was  with  him)  resisted  the  motion. 
This  claim  to  protection  of  mere  names  is  of  recent  origin  and 
may  be  traced  to  the  protection  afforded  in  England  to  persons 
who  have  served  apprenticeships  before  they  are  permitted  to  work 
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at  a  trade.  It  will  not  be  extended  iiere  80  as  to  protect  a  use- 
less compound,  by  protecting  the  shape  of  bottles,  and  any  de- 
signation that  may  be  used  to  sell  articles  not  clearly  of  a  useful 
nature;  and  that  is  the  answer  to  Croft  v.  Day,  for  there  is  no 
allegation  that  Day  &  Martin's  blacking  itself  is  protected  by  a 
patent.  The  case  in  Popham  is  clearly  on  that  ground;  and 
Lord  Hardwicke's  determination  not  to  protect  a  complainant  in 
the  exclusive  use  of  the  stamp  of  the  ''Great  Mogur*  on  packs 
of  cards,  any  more  than  he  would  prevent  ''one  innkeeper  from 
setting  up  the  same  sign  with  another:"  2  Atk.  485,  proceeded 
upon  the  same  principle.  The  spirit  of  our  patent  laws  is  on  the 
same  principle;  it  must  be  for  some  "useful"  invention,  and  in 
England  the  doctrine  has  been  applied  in  practice  to  publications 
not  deemed  of  a  meritorious  character,  the  piracy  of  which  will 
not  be  interfered  with  by  injunction.  The  cases  of  The  Walcot 
V.  Walker,  7  Ves.  4,  and  Southey.v.  Sherwood,  2  Meriv.  438, 
illustrate  the  course  of  courts  of  equity;  and  the  case  of  Pidding 
V.  How,  8  Sim.  477,  is  conclusive  that,  in  this  stage  of  the  cause, 
such  a  court  will  not  interfere,  any  more  than  it  will  iu  any  doubtful 
case:  8  Paige  Ch.  214.  In  addition  to  these  cases,  referred  to  by 
the  complainants,  Eden  on  Injunction  70;  Drewry  on  Injunction 
285 ;  Cannon  v.  Jones,  2  Ves.  &  B.  218 ;  Daniels*  Ch.  Pr.,  p. 
1869-70  (Boston  edition,  1846),  and  3  Dougl.  293,  were  cited, 
as  also  *Snowden  v.  Noah,  Hopk.  Ch.  347.  Besides, 
-'  another  ground  of  uncertainty  in  this  case  arises  from  the 
Act  of  Assembly  of  March  8,  1847,  Pamph.  L.  108,  in  re- 
lation to  "false  stamps  and  labels."  It  is  not  clear  that  the 
answers  to  some  of  the  interrogatories  of  this  bill  might  not  in- 
volve the  defendant  in  a  prosecution  under  that  act;  and  the 
same  ground  upon  which  he  could  demur  to  any  matter  of  that 
kind,  will  be  his  protection  from  an  injunction  till  answer,  if  the 
court  have  any  doubt,  whether  he  is  bound  to  answer  at  all, 
derived  from  the  bill  itself. 

The  opinion  of  the  court  was  delivered  by 

Eanb,  J. — I  have  considered  the  application  for  an  interlocu- 
tory injunction  in  this  case,  and  have  come  to  the  conclusion  that 
it  must  be  refused. 
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The  bill  sets  forth  in  substance,  that  the  complainant  is  the 
manufactarer  of  a  secret  medicine,  which  he  calls,  "  Dr.  Wistar's 
Balsam  of  Wild  Cherry,"  and  that  he  sells  it  in  bottles  of  a  pe- 
culiar form,  enclosed  in  wrappers,  which  bear  certain  devices  and 
directions.  On  one  of  these  wrappers,  which  is  made  part  of 
the  bill,  the  balsam  is  described  as  '^a  valuable  family  medicine 
for  consumption  of  the  lungs,  coughs,  colds,  asthmas,  bronchitis, 
croup,  whooping-cough,  difficulty  of  breathing,  pains  in  the  side 
or  breast,  liver  complaints,  &;c./'  to  which  another  paper,  also 
among  the  exhibits,  adds,  ^'influenza,  hoarseness,  pains,  or 
soreness  of  the  chest,  kc."  The  bill  then  charges,  that  the 
defendant  has  fabricated  a  different  medicine,  and  is  selling  it  in 
bottles  of  the  same  form,  bearing  almost  the  same  title,  and  en- 
closed in  wrappers,  which  proclaim  in  the  same  words  exactly, 
the  same  virtues  for  the  spurious,  as  are  asserted  by  the  com- 
plainant for  the  genuine  balsam.  The  defendant  has  not  answered, 
nor  filed  any  responsive  affidavit. 

I  should  most  anxiously  avoid  every  appearance  of  discourtesy 
toward  parties  who  have  been  so  honorably  represented  before 
me,  but  speaking  from  the  record,  this  is  plainly  a  contest,  real 
or  simulated,  and  whether  it  be  one  or  the  other,  neither  the 
highly  respectable  counsel,  nor  the  court  can  know,  between  the 
vendors  of  a  quack  medicine,  the  elements  and  action  of  which 
are  not  disclosed  in  evidence.  For  aught  that  ^appears,  r:^-ioi 
it  may  be  innocent  enough;  but  though  ^Waluable,"  as  it 
is  sworn  to  be,  to  the  party  who  compounds  and  sells,  it  is 
readily  conceivable,  that  to  him  who  buys  and  takes  it,  it  may 
be  far  otherwise. 

It  is  not  the  office  of  chancery  to  intervene  by  its  spmmary 
process  in  controversies  like  this ;  ^'  non  nostrum  tantus  compo- 
nere,*'  looking  at  the  incongruous  group  of  diseases,  for  which 
the  balsam  prescribes  itself  to  public  credulity,  I  must  apply  the 
principle  of  the  vice-chancellor's  decision  in  Pidding  v.  How,  8 
Sim.  477,  that  a  complainant,  whose  business  is  imposition,  cannot 
invoke  the  aid  of  equity  against  a  piracy  of  his  trade-mark.  The 
only  remedy  in  such  a  case  is  at  law.  Motion  dismissed. 

Vide  ScoTille  v.  Toland,  6  West.  L.  J.  84. 
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In  the  Supreme  Court  of  Pennsylvamay  Nisi  Prius. 

Tkustebs  of  St.  Michael's  Church  v.  The  County  op 
Philadelphia. 

Decemherj  1847. 

1.  The  words  person  or  persons,  as  used  in  the  Act  of  Assembly  of  Hay  31st, 
1841,  inclnde  as  well,  corporations  for  religions  purposes,  as  individuals. 

2.  Upon  knowledge  of  an  intention  to  attack  or  destroy  bis  property,  it  is  the 
duty  of  the  plaintiff  or  of  his  agent  duly  constituted  for  that  purpose,  if 
sufficient  time  interrenes,  to  gire  notice  to  an  officer  designate^in  the  Act; 
and  such  notice  must  be  in  writing.  Whererer  notice  is  required  under  a 
statute,  written  notice  is  to  be  understood. 

3.  Mere  apprehension  of  an  attack,  is  not  sufficient  to  deprire  the  plaintiff  of 
the  benefits  of  the  statute ;  knowledge  of  a  contemplated  attack  must  be 
brought  home  to  him,  and  it  must  also  be  proved,  that  a  sufficient  time 
elapsed  to  permit  notice  to  be  given  to  the  proper  officer. 

4.  The  measure  of  damages  is  the  value  of  the  property  destroyed,  to  which 
it  would  be  proper  for  the  jury  to  add  interest  from  the  time  of  destruction. 

This  was  an  action  brought  against  the  county,  under  the  Act 
of  Assembly  of  the  31st  May,  1841,  to  recorer  damages  for  the 
destruction  of  a  church  and  dwelling-house,  with  the  property 
therein,  by  a  mob,  on  the  afternoon  of  May  7th,  1844. 

The  eyidence  showed,  that  during  the  great  riots  which  pre- 
vailed in  the  district  of  Kensington  in  the  early  part  of  May, 
1844,  the  sheriff  had  called  out  the  military  to  protect  the  lives 
and  property  of  the  citizens ;  that  on  the  morning  of  .the  7th  of 
May,  a  battalion  had  been  posted  in  St.  MichaeFs  Church  near 
the  comer  of  Jefferson  and  Second  streets,  to  protect  that 
^church  and  the  adjacent  parsonage ;  that  in  the  course  of 
J  the  day  the  military  were  ordered  to  another  point  by  the 
military  superior  of  the  officer  in  command,  and  that  in  about  half 
an  hour  afterwards  the  church  and  parsonage  were  burnt. 

Evidence  was  also  given  to  show  that  the  sheriff  had  been  ver- 
bally notified  of  the  danger  of  the  church,  and  had  been  called 
on  to  protect  it  from  violence,  but  it  was  not  shown  that  the  per- 
son by  whom  the  notice  had  been  given  was  either  one  of  the 
trustees,  or  an  agent  of  the  trustees  duly  constituted  for  that 
purpose. 

(150) 


Digitized  by 


Google 


Vol.  Vn.]  ST.  MICHAEL'S  CHURCH  v.  CO.  OF  PHILA.       182 

The  defendants  offered  to  prove,  that  on  Monday,  the  6th  of 
May,  a  number  of  persons,  including  three  of  the  trustees,  were 
in  the  church  with  fire-arms ;  that  during  that  eyening  a  portion 
of  them  marched  down  Second  street  more  than  a  square  from 
the  church,  and  fired  upon  some  people  there,  killing  two  of  them ; 
that  this  illegal  and  improper  conduct  was  the  cause  of  the  pro- 
perty being  destroyed  by  the  mob,  if  it  was  so  destroyed,  of  which 
defendants  alleged  there  was  no  proof.  This  offer  was  refused 
by  the  court  on  the  ground,  that  even  if  the  fact  were  that  some 
of  the  trustees  constituted  a  part  of  such  a  body  of  men,  their 
illegal  acts  would  not  be  permitted  to  compromise  the  interests 
of  the  other  corporators  who  were  absent. 

The  defendants  then  offered  to  prove,  that  on  Tuesday  and 
Wednesday,  anterior  to  the  burning  of  the  church,  notice  was 
given  to  two  of  the  trustees,  or  they  had  knowledge  of  an  inten- 
tion to  destroy  the  property.  This  evidence  was  objected  to,  and 
excluded,  because  the  knowledge  was  not  had  by,  or  notice  given 
to,  the  corporation  or  the  trustees,  in  their  corporate  capacity.^ 

The  plaintiffs  claimed  $29,631  07  with  interest,  and  offered 
evidence  to  prove  that,  sum  to  be  the  value  of  the  church  and  par- 
sonage with  their  contents,  when  they  were  destroyed. 

The  jury  were  addressed  by  Porter,  ChiiUou  and  Meredith^  for 
the  plaintifis,  and  by  Kneasi  and  ff.  M.  PhittipSy  for  the 
defendants. 

The  defendants'  counsels  submitted  the  following  points,  on 
which,  they  requested  the  court  to  instruct  the  jury. 

1.  A  corporation  such  as  the  plaintiffs,  is  not  within  the  pro- 
visions '*'of  the  7th  section  of  the  Act  of  May  31st,  1841,  r^ti  oo 
and  therefore  they  cannot  recover. 

2.  If  upon  knowledge  had,  of  an  intention  to  attack  or  destroy 
the  property  of  the  plaintiffs,  or  to  collect  a  mob  for  such  pur- 
pose, they  did  not  give  notice  to  the  sheriff  of  the  county,  or  to 
the  alderman,  or  constable  of  the  ward,  sufficient  time  intervening 
to  enable  them  to  do  so,  the  plaintiffs  cannot  recover. 

^  The  paper  containing  the  original  offer,  has  been  mislaid,  and  the  state- 
ment of  this  point  is  made  firom  the  recollection  of  coansel. 
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3.  Such  notice  must  have  been  given  by  one  of  the  plaintifl^ 
or  an  agent  of  the  plaintiffs,  duly  authorized  for  that  purpose. 

4.  The  notice  must  have  been  explicit  in  stating  the  property 
threatened,  and  in  giving  notice  to  the  proper  officer  of  such 
threat  or  intention  to  attack  or  destroy. 

5.  There  is  no  evidence  that  any  one  of  the  plaintiffs  or  other 
person  by  their  direction  and  authority,  gave  notice  to  either  of 
the  officers  named  in  the  law. 

6.  That  no  interest  is  recoverable,  and  if  recoverable,  it  can 
be  recovered  only  from  the  time  of  bringing  the  suit. 

The  charge  of  the  court  was  delivered  by 

Rogers,  J. — This  is  an  action  to  recover  compensation  for 
the  destruction  of  real  and  personal  property  belonging  to  the 
plaintiffs,  by  a  mob,  on  the  8th  of  May,  1844. 

The  suit  is  brought  under  the  provisions  of  the  Act  of  Assem- 
bly of  the  31st  May,  1841.  By  that  act  it  is  provided  that  when 
any  dwelling-house,  or  other  buildings,  or  other  property  real  or 
personal,  is  destroyed  within  the  county  of  Philadelphia  in  con- 
sequence of  any  mob  or  riot,  it  shall  be  lawful  for  the  person  or 
persons  interested  and  owning  the  property  to  bring  suit  against 
the  county  for  the  recovery  of  such  damages  as  he  sustains  by 
its  destruction. 

In  the  second  section  it  is  provided,  that  no  person  shall  be 
entitled  to  the  benefit  of  this  act  if  it  shall  appear  that  the  de- 
struction of  the  property  was  caused  by  his  own  illegal  and  im- 
proper conduct,  nor  unless  it  be  made  to  appear  that  he  upon 
the  knowledge  of  the  intention,  or  attempt  to  destroy  his  prop- 
erty, or  to  collect  a  mob  for  that  purpose,  and  sufficient  time 
intervening,  gave  notice  thereof  to  a  constable,  alderman  or 
justice  of  the  peace,  or  to  the  sheriff  of  the  county. 

The  next  section  gives  the  injured  party  the  option  to  bring 
suit  against  the  rioters,  or  the  county,  providing,  however, 
*1841  *^^**  *^®  injured  party  shall  not  receive  double  compen- 
sation. The  last  section  enables  the  commissioners  of 
the  county  to  recover  from  the  rioters,  or  persons  aiding  or  assist- 
ing them,  all  damages,  costs,  and  expenses,  incurred  by  the  county. 

The  first  question  which  the  jury  have  to  decide,  and  it  is  a 

(152) 


Digitized  by 


Google 


Vol.  Vn.]  ST.  MICHAEL'S  CHURCH  v.  CO.  OF  PHILA.      184 

question  of  fact,  is,  whether  the  plaintiffs'  property  was  destroyed. 
On  this  point  you  will  have  little  difficulty,  as  the  proof  was  full 
and  ample  for  that  purpose.  [His  Honor  here  recapitulated  the 
testimony  going  to  show  conclusively,  the  existence  of  a  mob, 
and  the  destruction  of  the  church  and  buildings  by  fire.]  That 
the  property  was  destroyed  either  by  the  mob,  or  the  plaintiffs 
themselves  is  certain.  It  is  not  probable  that  the  plaintiffs  would 
bum  their  own  property.  But  conceding  that  the  plaintiffs  pro- 
perty was  destroyed  by  a  mob,  the  defendants  still  contend,  that 
the  suit  cannot  be  sustained. 

1st.  Because  a  corporation,  such  as  the  plaintiffs,  is  not  with- 
in the  provisions  of  the  7th  section  of  the  Act  of  May  31,  1841. 

On  this  point  the  court  instruct  you,  that  although  the 
words  of  the  act  are  persons  or  persons,  yet  corporations  such  as 
this,  as  has  been  repeatedly  held^  are  included  and  entitled  to  its 
benefits. 

Several  other  points  have  been  submitted  to  the  court,  on  which 
I  will  proceed  to  instruct  you. 

If  upon  knowledge  had  of  an  intention  to  attack  or  destroy 
the  property  of  the  plaintiffs,  or  to  collect  a  mob  for  such  purpose, 
they  did  not  give  notice  to  the  sheriff  of  the  county,  or  the  alder- 
man or  constable  of  the  ward,  sufficient  time  intervening  to  enable 
them  so  to  do,  the  plaintiffs  cannot  recover.  This  notice  must 
be  given  by  one  of  the  plaintiffs,  or  by  an  agent  of  the  plaintiffs 
duly  authorized  for  such  purpose. 

The  notice  must  be  explicit  in  designating  the  property  threat*- 
ened,  and  in  giving  information  to  the  proper  officer  of  such  threat 
or  intention  to  attack  or  destroy.  There  was  no  evidence  what- 
ever, that  any  one  of  the  plaintiffs,  or  other  person  by  their 
direction  and  authority,  gave  notice  to  either  of  the  officers 
named  in  the  law.  The  court  say  further,  that  if  it  be  necessary, 
they  will  instruct  you,  the  notice  should  have  been  given  in 
writing.  That  when  a  statute  directs  notice  to  *be  given,  r*i  ok 
the  rule  is,  it  is  to  be  given  in  writing,  in  which  respect 
it  differs  from  the  common  law. 

These  points  the  jury  will,  therefore,  consider  as  ruled  in  favor 
of  the  defendants.  But  the  question  recurs,  had  the  plaintiffs 
knowledge  of  an  intention  or  attempt  to  destroy  their  property, 
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the  court  instructs  you  that  there  is  no  evidence  of  any  such 
knowledge.  Eyen  admitting  that  of  which  proof  has  been  given, 
that  three  of  the  trustees  were  in  the  church  on  the  Monday  pre- 
ceding the  destruction  of  the  property,  that  was  not  sufficient 
proof  of  knowledge  within  the  act.  The  proof  was  of  an  appre- 
hension merely,  and  not  of  knowledge  that  it  was  intended  to 
attack  or  destroy  the  property.  The  defendant,  in  the  opinion 
of  the  court,  has  failed  in  showing  any  bar  to  the  action,  and  if 
you  believe  that  the  plaintiffs'  property  was  destroyed  by  a  mob, 
all  that  you  are  called  upon  to  do,  is  to  estimate  the  amount  of 
damages  the  plaintiffs  have  sustained. 

The  Act  of  Assembly  is  most  carefully  drawn.  It  is  intended 
to  protect  as  far  as  possible  the  rights  of  all,  and  is  a  just  and 
salutary  statute.  It  is  just,  because  it  is  the  duty  of  the  com- 
munity in  which  we  live  to  protect  the  property  of  every  citizen 
against  lawless  violence,  and  if  unable  or  unwilling  to  do  so,  they 
must  be  content  to  remunerate  the  injured  party  to  the  extent  of 
the  loss  he  may  sustain.  If  lawless  individuals  are  taught  that 
the  effect  of  their  vengeance  falls  on  themselves,  and  not  on  the 
objects  of  their  resentment,  they  may  be  careful  how  they  give 
way  to  their  loose  and  revengeful  passions. 

If  these  views  are  correct,  it  is  but  an  act  of  justice  to  the 
county,  to  give  the  plaintiffs  full  and  ample  compensation  for  all 
the  injury  they  have  sustained  in  the  disgraceful  riots  which 
occurred  on  the  8th  of  May. 

[The  court  then  classed  the  articles  of  property  destroyed, 
and  directed  the  jury  to  consider  each  separately  in  coming  to 
their  conclusion,  and  referring  to  the  testimony  of  Messrs.  Cald- 
well and  Smith,  witnesses  called  to  prove  the  value  of  the 
property  destroyed,  told  the  jury  that  it  was  entitled  to  great 
weight.] 

The  measure  of  the  damages  is  the  value  of  the  property  de- 
stroyed, to  be  ascertained  as  you  best  can  from  the  evidence. 
*To  this  you  may  add,  the  court  do  not  say  you  must  add, 
J  although  in  their  opinion  you  ought  to  do  so,  interest  by 
way  of  damages,  from  the  8th  of  May,  1844,  when  the  property 
was  destroyed,  or  at  any  rate  from  the  commencement  of  the  suit 
till  the  rendition  of  the  verdict. 
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You  will,  therefore,  first  determine  the  value  of  the  property 
destroyed,  and  if  you  agree  with  the  court,  you  will  add  the 
interest,  and  find  a  verdict  for  the  aggregate  amount. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $27,090  02. 

Vide  Donohne  v.  The  Countj  of  Philadelphia,  2  Barr  230 ;  The  Countj  v. 
Leidj,  10  Id.  45 ;  Commissioners  of  Kensington  v.  The  Goanty  of  Philadel- 
phia, 1  Harris  76. 


In  the  Court  of  Common  Plea$  for  the  City  and  County  of 
Philctdelphia. 

In  rb  Appbal  op  thb  Philadelphia  Saving  Fund  Society, 
THE  Franklin  Fire  Insubancb  Company  et  al. 

December^  1847. 

1.  The  Philadelphia  Saving  Fund  Societj  is  a  trnst  company,  and  is,  there- 
fore, required  to  pay  a  tax  on  the  property  held  by  it  in  trast,  in  the 
same  manner  that  other  trustees  are  bound  to  pay.  • 

2.  Foreign  stockholders  are  liable  in  the  same  degree  as  resident  ones, 
and  to  that  extent  only,  through  their  agents  or  trustees.  The  capital  stock 
of  an  insurance  company  being  assessed  in  the  hands  of  the  individual 
stockholders,  is  not  subject  to  assessment  in  the  hands  of  the  company. 

Thbsb  cases  came  up  on  appeal  to  the  Common  Pleas  from  the 
decision  of  the  county  commissioners,  taxing  for  county  purposes 
the  deposits  in  the  Philadelphia  Saving  Fund  Society,  and  also 
the  capital  stock  of  the  several  insurance  companies. 

The  Saving  Fund  Society  possesses  no  capital  stock,  but  is 
empowered  to  receive  money  on  deposit,  for  which  it  pays  the 
depositors  a  certain  rate  per  cent.  The  insurance  companies 
have  a  capital  stock  which  is  variously  invested  in  mortgages, 
loans,  stocks,  &c. 

T.  I.  Wharton^  for  the  appellants,  contended  that  the  Sav- 
ing Bank  was  not  a  bank  or  institution  holding  capital 
stock,  that  it  had  no  surplus  or  property  of  its  own,  that  it 
could  not  be  considered  as  a  trustee  for  the  depositors,  and 
that  in  point  of  fact  the  depositors  were  already  taxed,  under 
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*the  Act  of  1844,  and  could  not  therefore  be  brought 
J  within  the  Act  of  1846,  whose  object  was,  to  reach  pro- 
perty not  taxable  hy  preceding  laws.  That  property  could  not 
be  subjected  to  double  taxation.  That  court  would  not  give  such 
a  construction  to  an  Act  of  Assembly,  unless  forced  to  do  so  by 
the  most  direct  language.  Upon  this  point  he  cited,  Dwarris  on 
Statutes,  9  Law  Lib.  702,  705;  King  v.  Cartwright,  4  Term 
Rep.  490 ;  School  Directors  v.  Carlisle,  8  Watts  291 ;  10  Mass. 
514 ;  17  Id.  461 ;  12  Gill  &  Johns.  117.  For  the  insurance 
companies  it  was  argued,  that  the  law  assessed  the  tax  upon  the 
individual  stockholders,  and  that  an  assessment  therefore,  upon 
the  stock  in  the  hands  of  the  company,  would  subject  the  stock 
to  a  double  taxation,  and  the  cases  referred  to  above  were  cited. 

Khea88j  for  the  county  commissioners. — The  saving  fund  is  a 
trustee  for  the  depositors,  and  therefore  liable.  Non-residents 
might  hold  all  the  stock  of  the  insurance  companies,  or  make  all 
the  deposits  in  the  saving  fund.  This  class  of  non-residents,  not 
taxable  by  ^^  existing  laws,"  are  therefore  included  in  Act  of 
1846. 

The  opinion  of  the  court  was  delivered  by 

King,  P.  J. — The  court  will  be  governed  in  their  decision  of  the 
insurance  cases,  by  the  case  of  the  School  Directors  v.  Carlisle. 
Foreign  stockholders  are  liable  in  the  same  degree  as  resident 
ones,  and  to  that  extent  only,  through  their  agents  or  trustees. 
Under  existing  laws  the  aggregate  amount  of  stock  of  these  com- 
panies cannot  be  taxed  in  a  lump.  The  law  assesses  the  tax 
upon  the  individual  stockholders,  and  they  are  bound  to  return 
the  amount  of  stock  held  by  them  to  the  assessor.  It  is  true 
that  the  law  may  be  evaded,  and  perhaps  is  so  done  to  a  con- 
49iderable  extent.  But  this  may  be  remedied  by  the  legislature 
enacting  a  law  that  the  county  tax  upon  those  stocks  shall  be 
assessed  in  the  same  manner  as  the  state  tax  is  at  present  levied. 
This  would  prevent  the  evasion  of  the  present  law  by  foreign 
stockholders.  It  is  but  just  that  this  species  of  property  should 
bear  a  portion  of  the  burthen  of  taxation.  It  would  be  hard  in- 
deed, if  the  whole  weight  of  taxation  was  to  fall  upon  real  pro- 
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perty ;  and  the  legislature,  no  doubt,  so  thought  when  they  en- 
acted the  present  law. 

^Foreign  stockholders  cannot  expect  immunity  in  this  r:^-ioo 
matter,  when  they  enjoy  the  full  benefit  of  the  laws  for 
the  protection  of  their  property.  They  become  stockholders  in 
these  institutions  from  choice  or  necessity,  and  are  aware  at  the 
time  that  they  subject  themselves  to  the  operations  of  our  laws. 
The  law,  as  it  stands  at  present,  operates  with  great  severity 
upon  the  honest  and  conscientious  stockholders  in  these  institu- 
tions who  return  to  the  assessor  all  the  stock  held  by  them  for 
taxation,  while  many  escape  who  have  no  such  scruples.  Let 
the  county  and  state  tax  be  assessed  and  collected  in  the  same 
way,  and  this  evil  will  be  removed.  So  far  then  as  the  insur- 
ance companies  are  concerned,  the  court  order  the  assessments 
and  proceedings  reversed. 

The  case  is  different,  however,  with  the  Philadelphia  Saving 
Fund  Society.  It  is  neither  more  nor  less  than  a  trust  company, 
and  stands  precisely  in  the  same  relation  as  other  trusts.  There 
is  no  difference  between  its  position  and  that  of  individual  trus- 
tees, and  it  is  by  law  required  to  pay  the  tax  upon  the  property 
held  in  trust  by  it,  the  same  as  any  other  ceitui  que  trust  would 
be  bound  to  pay.  I  presume  it  will  not  be  contended  that  the 
resident  trustee  of  foreign  stockholders  is  not  liable.  The  law 
is  as  binding  upon  him  as  if  the  stockholders  themselves  were 
resident  within  our  state.  The  court,  therefore,  confirm  the 
assessment  of  the  county  commissioners  as  to  the  Philadelphia 
Saving  Fund  Society. 


"^In  the  Common  Pleas  of  Fayette  County.        [*192 
Elliott,  Widow,  v.  Pbarsall  and  others. 

December  Term^  1846. 

1.  Although  a  sale  bj  the  Bheriff  under  An  execution  against  the  lands  of  a 
tenant  in  tail  does  not  pass  the  heirs  title,  yet  such  sale  diyests  the  wife's 
right  to  dower. 
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2.  After  a  jadicial  sale  of  the  interest  of  a  tenant  in  tail,  there  remains  in 
him  a  mere  naked  trust,  which  he  may  at  any  time  execute  by  common  re- 
covery or  under  the  statute.  If  this  power  is  not  exercised,  it  continues  in 
him,  under  the  statute  de  dotiUf  solely  for  the  benefit  of  the  heir  in  tail. 

3.  Where  a  marriage  takes  place  after  a  sheriff's  sale  but  before  the  execution 
of  the  deed  by  the  sheriff  to  the  purchaser,  the  right  to  dower  is  barred,  as 
the  deed  when  executed  relates  back  to  the  sale  and  perfects  it. 

John  Elliott  was  seised  in  tail,  in  1816  of  the  land  of  which 
dower  is  claimed  by  the  plaintiff.  On  the  4th  of  May  1816,  the 
Union  Bank  of  Pennsylvania  obtained  a  judgment  against  John 
Elliott,  which  was  a  lien  on  this  land.  A  Ji.  fa.  issued  on  this 
judgment  to  November  Term,  1816,  No.  12;  under  which  the  land 
in  dispute  was  levied  on  and  condemned,  and  upon  a  pltmes  vend, 
ex.  No  99,  September  Term,  1819,  the  land  was  sold  on  the  8th 
September,  1819,  to  Dennis  Springer.  A  sheriff 's  deed  to  Dennis 
„c^QQ-|  Springer,  dated  the  6th  December,  1819,  '*'was  acknowl- 
edged, recorded  and  delivered  the  next  day.  Between  the 
18th  September  and  the  6th  October,  1819,  the  plaintiff  was  mar- 
ried to  John  Elliott.  On  the  11th  September,  1829,  John  Elliott 
alone  executed  a  deed  to  D.  Springer,  barring  the  estate  tail, 
which  on  motion,  was  entered  of  record  in  the  Common  Pleas  of 
Fayette  county,  on  the  4th  Monday  of  October,  1829.  It  is 
admitted  that  after  the  sale  and  execution  of  the  sheriff's  deed 
to  Springer,  John  Elliott  continued  in  possession  of  the  land 
until  the  spring  of  1820,  when  he  gave  up  the  possession  to  the 
purchaser.  Springer's  title  is  now  vested  in  the  defendants,  and 
John  Elliott  died  before  the  commencement  of  this  suit. 

The  opinion  of  the  court  was  delivered  by 

EwiNG,  P.  J. — Dower  is  a  continuation  of  the  estate  of  the 
husband,  and  intercepts  the  descent  to  the  heir,  it  avoids  and 
defeats  the  seisin  of  the  heir.  The  doweress  is  in  of  the  estate  of 
her  husband:  Co.  Litt.  31,  a.  n.  6,  81,  b.  241,  and  Id.  n.  1; 
Litt.  sect.  893;  Gild.  Dower;  Cruise,  tit  6,  c.  4.  s.  29.  There 
is  therefore  no  solid  and  satisfactory  reason  why  a  sheriff's  sale 
should  not  bar  the  wife's  dower  in  an  estate  tail,  as  well  as  in  a 
fee  simple.  The  right  cannot  be  more  sacred  in  the  one  case 
than  in  the  other.  The  tenant  has  the  same  power  of  disposi- 
tion in  both  cases.    The  deed  barring  the  estate  tail  needs  only  a 
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few  additional  words  to  declare  plainly  the  intent.  Bnt  in  neither 
case  can  the  husband  by  his  separate  conveyance  defeat  the  wife's 
dower.  A  sheriff's  sale,  however,  it  is  admitted,  in  the  case  of  a 
fee  simple,  carries  not  only  what  the  husband  alone  can  convey, 
but  also  the  wife's  dower.  It  is  not  true,  therefore,  as  was  said 
in  Sharp  v.  Pettit,  1  Yeates  889,  that  the  sheriff  could  not  sell 
more  than  the  husband  could  convey*  This  is  the  false  assump- 
tion which  led  to  the  erroneous  decision,  as  I  think  it  is,  in  that 
case.  The  court  did  not  distinguish  between  the  rights  of  the 
heir  in  tail,  and  those  of  the  wife.  It  is  true  that  so  far  as  the 
heir  in  tail  is  concerned,  the  sheriff  can  sell  no  more  than  the 
tenant  can  convey,  because  the  statute  de  donis  interposes  and 
preserves  the  rights  of  the  heir.  But  that  statute  was  not  made 
to  benefit  the  widow,  nor  does  it  protect  her  rights,  and  there  is, 
therefore,  no  reason  why  a  sheriff's  sale  should  not  have  the 
same  effect,  as  '''regards  her,  as  if  the  estate  had  remained  rn^-tQA 
a  fee  conditional  at  common  law.  If  tenant  in  tail  be  at- 
tainted of  felony  and  die,  the  wife  shall  not  be  endowed,  and  yet  his 
issue  shall  inherit,  not  by  common  law,  but  by  the  force  of  the 
statute  Westminster  2,  c.  1  {de  donis),  P^k.  809 ;  Litt.  sec.  757 ; 
Go.  Litt.  40,  b.  892,  b.  The  statute  introduced  no  new  estate, 
but  only  preserved  estates  limited  as  conditional  fees  to  the  issues 
inheritable  under  them :  Co.  Litt.  241,  n.  4. 

It  is  the  policy  of  our  laws  to  subject  the  entire  estate  of  debtors 
to  the  payment  of  their  debts.  Every  possible  interest,  therefore, 
which  they  have  in  lands  may  be  seized  and  sold.  There  can  be 
nothing  left  to  be  drawn  out  in  the  shape  of  the  wife's  dower. 
Dower  supposes  the  continuance  of  the  husband's  interest,  and 
why  should  dower  be  preferred  to  the  claims  of  creditors  in  the 
case  of  an  estate  tail,  when  it  yields  in  the  case  of  a  fee  simple. 
In  the  case  of  a  fee  simple,  a  judicial  sale  carries  all  that  hus- 
band and  wife  both  by  their  united  deed,  could  convey.  Why 
not  in  the  case  of  an  estate  tail?  The  common  recovery,  or  a 
deed  executed  according  to  our  statute,  is  necessary  only  to  bar 
the  heir.  But  it  is  supposed  that  the  fact,  that  the  tenant  in  tail 
can,  by  either  of  these  modes,  enlarge  the  estate  of  the  pur- 
chaser, convey  to  him  a  greater  estate  than  he  acquired  by  the 
sheriffs  sale,  proves  that  there  is  a  residuum  remaining  in  him,  out 
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of  which  dower  may  arise.  This  by  no  means  follows.  One  who 
has  no  beneficial  Interest,  and  who  is  seised  in  fee  of  the  dry 
technical  title,  by  way  of  trust  or  power,  can  execute  that  trust 
or  power,  and  convey  a  beneficial  interest  to  another;  but  his 
seisin  does  not  entitle  his  wife  to  dower.  So  after  a  judicial  sale 
of  the  interest  of  the  tenant  in  tail,  there  remains  in  him  a  naked 
trust  or  power,  which  he  may,  if  he  please,  execute  by  common 
recovery  or  by  conveyance  according  to  the  statute.  If  he  does 
not,  he  is  a  mere  conduit  through  which  the  title  flows,  by  virtue 
of  the  statute  de  doniSy  and  not  because  there  is  any  remaining 
interest  in  him,  to  the  heir  in  tail. 

But  there  is  another  ground  on  which  the  plain  tiff  must  fail, 
even  should  it  be  admitted  that  the  inheritance  remained  in  the 
husband  after  the  sheriff 's  sale.  To  render  the  wife  dowable, 
the  freehold  and  the  inheritance  must  be  in  the  husband,  stmul 
*et  semelj  during  the  coverture.  Perk.  383;  4  Kent  Com. 
-I  39.  If  a  man  make  a  lease  for  life,  rendering  rent  to  him 
and  his  heirs,  and  afterwards  marry  and  die,  his  wife  shall 
not  be  endowed  of  this  rent,  because  it  is  but  a  descendible  free- 
hold; nor  of  the  land,  because  not  seised  during  the  coverture: 
Boll.  Abr.  676;  Perk.  334,  335,  and  348;  Co.  Litt.  32.  By  the 
common  law,  there  can  be  no  dower,  unless  the  husband  is  seised 
in  fact  or  law,  of  the  freehold  as  well  as  of  the  estate  of  inheri- 
tance during  the  coverture :  Shoemaker  v.  Walker,  2  S.  &  R.  554. 

In  the  case  before  the  court,  the  sheriff 's  sale  took  place  on 
the  8th  of  September,  1819,  and  the  marriage  of  the  plaintiff 
was  not  earlier  than  the  18th  of  the  same  month.  It  is  true  the 
sheriff's  deed  waa  not  executed  until  the  6th  December,  1819, 
but  when  executed,  it  related  to  the  sale  and  perfected  the  pur- 
chaser's title  from  that  date:  Morrison  v.  Wurts,  7  Watts  437-8. 
A  sale  by  a  sheriff  is  attended  with  the  ordinary  incidents  of  a 
sale  by  an  individual :  Stoever  v.  Bice,  3  Whart.  25,  and  an 
agreement  by  the  husband,  before  dower  attaches,  to  convey, 
will,  if  enforced  in  equity,  extinguish  the  claim  to  dower:  4  Kent 
Com.  50,  5th  ed.  And  '^as  a  general  principle  the  wife's 
dower  is  liable  to  be  defeated  by  every  subsisting  claim  or  en- 
cumbrance, in  law  or  equity,  existing  before  the  inception  of  the 
title,  and  which  would  have  defeated  the  husband's  seisin:"  Id. 
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Upon  this  ground  it  might  well  be  contended  that  had  the  mar- 
riage been  before  the  sale,  bat  subsequent  to  the  judgment,  the 
plaintiff 's  claim  would  be  overreached  and  defeated.  But  it  being 
after  the  sale,  there  is  no  room  for  doubt ;  for  although,  between 
the  sale  and  the  deed,  the  naked  fee  remains  in  the  debtor,  jet 
this  is  not  an  interest  of  any  value;  and  so  no  consideration  for 
a  promise:  Van  Alstance  v.  Wimple,  5  Cowen  162.  After  a  sale 
under  execution,  although  no  deed  is  delivered  to  the  pur- 
chaser, there  is  nothing  left  in  the  debtor  for  a  subsequent  exe- 
cution to  seize  or  act  upon,  and  a  purchaser  under  it  acquires  no 
title :  Stoever  v.  Rice,  3  Whart.  25. 

If  then  the  husband,  at  the  date  of  the  marriage,  had  in  him 
nothing  which  could  be  the  consideration  of  a  promise,  or 
'*'upon  which  an  execution  could  act,  surely  there  was  r^tiog 
nothing  upon  which  a  right  of  dower  could  attach,  and 
had  there  been,  yet  when  the  deed  was  afterwards  executed,  in 
pursuance  of  the  previous  sale,  that  consummation,  like  a  private 
agreement  before  marriage  afterwards  enforced  in  equity,  ex- 
tinguished the  right  to  dower. 


In  the  District  Court  far  the  City  and  County  of  Philadelphia. 
Pbrcival  v.  Bryant* 

September  Term,  1846. 

Upon  an  application  being  made  on  the  part  of  a  second  mortgagee  to  haye 
a  sheriff's  sale  set  aside  on  the  ground  of  inadequacy  of  price,  supported 
by  an  affidayit,  and  accompanied  by  a  pledge  to  bid  for  it,  if  resold,  a  greater 
sum,  specified  in  the  offer ;  the  court  ordered  that  upon  entering  security, 
the  sale  should  be  set  aside,  and  that  the  property  should  again  be  offered 
for  sale  by  the  sheriff. 

Rule  to  show  cause  why  a  sheriff's  sale  should  not  be  set  aside. 

This  was  an  application  on  the  part  of  a  second  mortgagee,  to 
have  a  sheriff's  sale  set  aside  on  the  ground  of  inadequacy  of 
price.     The  property  had  been  purchased  at  the  sale  for  $2625. 
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John  JET.  Campbell  for  the  rule,  read  to  the  court  the  affidavit 
of  the  mortgagee,  that  he  believed  the  property  to  be  of  greater 
value  than  had  been  obtained  for  it  at  the  sale;  pledging  himself 
to  bid  for  it  if  resold,  a  specific  sum  ($3300),  exceeding  the  price 
at  which  it  had  been  sold,  and  offering  to  give  security  that  he 
would  comply  with  this  pledge. 

Law  and  WUUam  S.  Prices  eontrd. 

The.  court  ordered,  that  upon  the  entering  of  security,  the  sale 
should  be  set  aside,  and  the  property  should  again  be  offered  for 
sale  by  the  sheriff. 

Vide  1  Tr.  k  H.  Prac.  1010. 


In  the  0rphan9'  Court  for  the  City  and  County  of  Philadelphia. 
EsTATB  OF  Edwin  Sharpe,  Deobased. 

January  7, 1848. 

The  Orphans'  Gonrt  for  the  citj  and  county  of  Philadelphia,  will  set  aside  a 
sale  nnder  ordinary  circumstanceSi  where  adequate  security  is  entered  for 
the  advance  of  ten  per  cent,  on  the  price  of  the  resale. 

The  administrator  under  an  order  of  sale  for  the  payment  of 
•debts,  sold  certain  properties  of  decedent  for  $2575. 

The  confirmation  of  the  sale  was  opposed  by  the  creditors,  on 
the  ground  of  inadequacy  of  price,  and  security  was  tendered  to 
the  court  that  on  a  resale,  the  estates  should  bring  $2950. 

Paul  and  Todd^  for  the  creditors. 

Blighty  for  purchaser. 

Per  Curiam. — We  are  disposed  to  adopt  the  rule  of  the 
English  Chancery  Courts  to  be  found  in  Sugden  on  Vendors, 
vol.  1,  p.  66,  and  without  laying  down  a  general  rule  to  be  affected 
by  no  circumstances,  will  order  a  resale,  where  exceptions  have 
been  taken  in  time,  and  adequate  security  is  entered  for  an  ad- 
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vance  of  ten  per  cent,  in  the  price  on  such  resale.     The  biddings 
in  this  case  are  therefore  opened,  and  a  resale  ordered. 

Vide  Perclval  v,  Bryant,  7  P.  L.  J.  196,  ante. 


In  the  Supreme  Court  of  Pennstflvania. 

Pabkeb  t;.  The  Oommonwbalth. 
Novmber  8,  1847. 

1.  The  distribntion  of  power  among  the  co-ordinate  branches  of  the  govern- 
ment, and  the  just  eqnilibrinm  of  all  ought  to  be  preserved,  and  it  is  the 
especial  dutj  of  the  Supreme  Court  to  observe,  with  sedulous  care,  the  just 
limits  of  its  own  authority,  as  well  as  to  guard  the  landmarks,  which  de- 
fine the  boundaries  of  the  other  departments. 

2.  All  legislative  authority  is  confided  to  the  legislature,  except  so  far  as  it  is 
limited  by  the  Bill  of  Rights,  which  is  the  only  exception. 

3.  In  every  civilized  country  in  the  world,  granting  licenses  to  sell  spirituous 
liquors,  has  been  considered  under  the  dominion  of  the  law-making  power, 
and  particularly  so  in  the  United  States. 

4.  No  man  has  a  vested  right  to  receive  a  license  to  sell  spirituous  liquors,  if 
deemed  by  the  law-making  power  contrary  to  the  general  gooc|. 

5.  There  is  no  clause  or  section  in  the  Constitution  which  prevents  the  legis- 
lature from  passing  a  law  which  is  to  go  into  effect  upon  its  acceptance 
by  a  majority  of  the  votes  of  the  citizens  of  each  ward  or  township.  Hence, 
the  Act  of  1846,  giving  the  citizens  of  certain  counties  the  power  to  decide 
by  a  vote  whether  the  sale  of  vinous  and  spirituous  liquors  shall  be  con- 
tinued within  such  counties,  and  imposing  a  penalty  for  the  sale  of  such 
liquors,  where  a  majority  of  the  votes  had  been  against  such  sale,  is  con- 
stitutional. 

In  error  from  the  Quarter  Sessions  of  Allegheny  county. 

The  second  count  in  this  indictment,  on  which  alone  the  cause 
was  tried,  averred  that  the  defendant,  in  the  year  1847,  within 
the  fourth  ward  of  Pittsburgh  (in  which  ward  there  had  been 
given  a  majority  of  votes  ^^  against  the  sale  of  liquors"),  sold 
rum,  &c.,  without  having  first  obtained  a  license  for  that  purpose. 
The  plea  was  not  guilty.  The  paper  book  then  set  forth  the  ad- 
missions by  the  parties  that  defendant,  residing  in  said  ward, 
had  sold  spirituous  liquors  in  1847 ;  and  that  in  said  ward  an 
election  was  held  according  to  the  Act  of  April  7,  1846,  author- 
izing a  decision  by  the  citizens,  by  ballot,  whether  the  sale  of 
such  liquors  should  be  continued  in  said  counties,  and  a  majority 
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of  votes  was  given  against  the  sale  of  liquors ;  and  that  defend- 
ant had  not  obtained  a  license  from  the  Quarter  Sessions  as  a 
storekeeper  or  apothecary  to  sell  vinous  and  spirituous  liquors 
for  medicinal  and  sacramental  purposes^  and  to  be  used  in  the 
arts.  It  wau  also  admitted  that  defendant  had  taken  out  a  license 
from  the  treasurer  of  the  city  of  Pittsburgh,  for  vending  foreign 
merchandise  and  liquors,  agreeably  to  the  Act  of  7th  April,  1830, 
vrhich  license  was  taken  out  in  1847,  and  had  not  expired  at  the 
time  of  the  alleged  sale.  The  only  points  are,  whether  the  Act 
of  7th  April,  1846,  applied  to  the  wards  of  Pittsburgh ;  and  if 
so,  whether  it  was  constitutional;  and  these,  the  court  below 
ruled  against  the  defendant. 

McCandless  and  Woody  for  plaintiff  in  error,  cited  Smith  v. 
Spooner,  8  Pick.  229 ;  Commonwealth  v.  Fourteen  Hogs,  10  S. 
&  R.  895 ;  American  Fur  Company  v.  United  States,  2  Peters 
367 ;  Stewart  v.  Commonwealth,  10  Watts  809 ;  United  States 
V.  Wilson,  Bald.  101. 

Forward  and  Alden,  contrdj  cited  M'CuUough  v.  State  of 
Maryland,  4  Wheat.  487 ;  Rose  v.  Stuyvesant,  8  Johns.  426 ; 
City  of  London  v.  Woods,  12  Modem  686 ;  Commonwealth  v. 
Duquet,  2  Teates  493. 

The  opinion  of  the  court  was  delivered  by  Bbll,  J. :  who 
decided  that  under  the  Constitution  of  Pennsylvania,  legislative 
power  must  be  exercised  by  the  legislature  created  by  that 
constitution.  Hence,  the  Act  of  1846,  giving  the  citizens  of 
certain  counties  the  power  to  decide  by  a  vote  whether  the  sale 
of  vinous  and  spirituous  liquors  shall  be  continued  within  such 
counties ;  and  imposing  a  penalty  for  the  sale  of  such  liquors, 
where  a  majority  of  the  votes  had  been  against  such  sale,  is 
unconstitutional  and  void.^ 

From  this  opinion  Bijrnsidb  and  Ooulteb,  justices,  dissented. 
The  following  dissenting  opinion  was  delivered  by 

*'^1^1       *CouLTBR,  J. — The  plaintiff  in  error  contends  that 

the  Act  of  Assembly  of  the  7th  April,  1846,  authorizing 

the  citizens  of  the  several  boroughs,  townships,  and  wards,  in  the 


1  Vide  Parker  v.  Commonwealth,  6  Barr  507. 
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several  counties  enumerated  in  the  act,  to  decide  by  ballot  whether 
the  sale  of  spiritous  liquors  was  desired  among  them  or  not,  is 
unconstitutional,  and  that  therefore,  as  the  conviction  in  this  case 
is  founded  on  that  act,  it  is  wrong,  and  ought  to  be  reversed.  The 
argument  of  the  counsel  for  the  plaintiff  in  error,  proceeds  on  the 
ground  that  the  law  refers  back  to  the  people  the  power  of  legis- 
lation vested  in  them,  which  it  cannot  do.  2d.  Because  such  laws 
have  a  tendency  to  convert  the  government  into  a  pure  democracy, 
by  submitting  too  much  authority  to  the  people,  and  because  the 
law  is  not  universal  and  equal  over  the  Commonwealth.  These 
objections  will  be  considered  in  their  order.  I  must  say  first, 
however,  that  the  distribution  of  power  among  the  co-ordinate 
branches  of  the  government,  is  admirable ;  and  that  the  just  equili- 
brium of  all  ought  to  be  preserved,  and  that  it  is  the  especial  duty 
of  this  court  to  observe,  with  sedulous  care,  the  just  limits  of  its 
own  authority,  as  well  as  to  guard  the  landmarks  which  define 
the  boundaries  of  the  other  departments.  The  duty  of  providing 
for  the  general  welfare,  and  of  regulating  the  public  policy  of 
the  state  so  as  to  promote  the  public  good,  is  confided  to  the 
legislature.  Their  powers  in  this  respect,  except  as  limited  by 
the  Bill  of  Rights,  are  full,  ample  and  sovereign,  being  totally 
dissimilar  to  those  of  the  Congress  of  the  United  States,  whose 
powers  are  enumerated.  But  to  our  legislature  is  confided  all 
legislative  authority,  except  so  far  as  it  is  limited  by  the  Bill  of 
Rights,  which  is  the  only  exception.  The  first  inquiry,  there- 
fore, is,  does  this  law  violate  any  section  of  the  bill  of  our  rights, 
which  the  Constitution  declares  shall  be  excepted  out  of  the 
general  grant  of  legislative  powers.  That  has  not  been  pretended 
in  the  argument,  nor  could  it  be  with  any  show  of  reason.  In 
every  civilized  country  of  the  world,  granting  licenses  to  sell 
spirituous  liquors,  has  been  considered  under  the  dominion  of  the 
law-making  power,  and  *only  to  be  allowed  and  permitted  r*oi  g 
when  it  promoted  the  public  good.  It  has  been  peculiar- 
ly so  in  the  United  States,  from  their  beginning.  This  law, 
therefore,  violates  no  private  vested  right,  no  man  having  a  vest- 
ed right  to  receive  a  license  to  sell  spirituous  liquors,  if  deemed 
by  the  law-making  power  contrary  to  the  general  good.  He 
might  as  well  pretend  that  he  had  a  right  to  sell  obscene  pictures, 
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to  corrupt  the  morals,  or  vend  lottery  ticfcetg,  when  the  law  de- 
clared it  against  the  public  good.  This  law  then,  does  not  violate 
private  right.  It  solely  regards  public  policy,  the  course  of 
which  is  committed  to  the  General  Assembly,  and  in  such  case 
the  violation  of  the  constitution  ought  to  be  clear,  and  beyond 
doubt,  to  justify  this  court  to  declare  it  void.  But  it  is  alleged, 
that  the  legislature  transferred  their  power  to  the  people,  and 
that  the  law  derives  its  power  from  the  vote  of  the  different  wards, 
which  may  produce  a  different  result  in  different  and  contiDgnous 
districts.  The  point  of  the  objection,  so  far  as  it  regards  the 
constitution,  relates  to  the  mode  and  manner  of  enacting  or 
establishing  the  law,  but  that  is  entirely  within  the  discretion 
of  the  legislature.  If  an  individual  grants  a  power  of  attorney  - 
to  another,  to  transact  all  his  worldly  business,  that  surely 
does  not  prevent  the  agent  from  asking  advice  from  his  prin- 
cipal; and  nothiog  would  prevent  the  agent  from  making  a 
contract  to  take  effect,  if  it  should  be  approved  by  the  principal. 
Let  any  man  lay  his  finger  upon  any  section  or  clause  in  the 
constitution,  which  prevents  the  legislature  from  consulting  the 
will  of  their  constituents,  or  from  making  a  law  to  take  effect,  if 
the  will  of  their  principal  shall  approve  it.  The  objection  is, 
that  the  legislature  have  all  the  law  making  power  granted  to 
them,  but  does  not  that  very  circumstance  allow  and  permit  them 
to  introduce  a  contingency  into  the  law,  upon  the  happening  of 
which  it  shall  take  effect.  The  contingency  is  the  creation  of  the 
law  and  part  of  it,  and  when  it  happens,  the  law  becomes  absolute. 
If  A.,  grant  a  lot  in  the  city  of  Allegheny  to  that  city,  if  the 
citizens,  by  a  majority  of  votes  at  their  next  election,  agree  to 
accept  it,  it  would  not  be  the  vote  which  made  the  deed,  or  created 
the  estate,  but  it  would  be  the  deed  of  the  grantor.  The  accept- 
ance of  the  citizens  by  vote,  was  only  the  evidence  of  the  contin- 
gency, upon  the  happening  of  which  the  deed  was  to  be  absolute. 
And  so  with  regard  to  a  law  passed  by  the  legislature,  submitting 
its  acceptance  to  the  vote  of  the  people  in  each  ward  or  township. 
It  is  not  the  vote  which  makes  the  law,  that  is  only  evidence  of 
the  happening  of  the  contingency,  upon  which  the  law  is  to  go 
into  operation  or  not.  This  conditional  legislation  is  fully  within 
the  competency  of  the  legislature,  surrenders  no  power  possessed 
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by  them,  and  is  a  fair  exercise  of  their  discretion.  Its  operation 
carries  along  with  it  the  willing  minds  of  the  people,  which  is  always 
a  matter  of  great  moment  in  a  free  government,  with  regard  to 
laws  which  propose  a  considerable  change  in  the  customs  of  the 
people,  and  which  prepares  them  more  effectually  to  accomplish 
a  great  reform.  But  the  opponents  of  the  law  would  make  it 
unconstitutional,  because  the  legislature  did  not  come  down  on 
the  people  without  warning,  in  a  peremptory,  uncoaditional, 
absolute,  iron  fisted  law.  That  is  the  kind  *of  laws  which  r;ieoi  7 
they  allege  are  constitutional.  Such  as  come  down  upon 
i^e  sovereign  people,  as  a  mandate  from  a  master  to  a  servant, 
who  has  no  voice,  no  right  to  be  heard  or  consulted.  If  the 
legislature  can  pass  a  law  to  take  effect  upon  a  contingency, 
which  I  will  show  from  the  highest  authority,  why  may  that  con- 
tingency not  rest  on  the  ballot-box  ?  Is  there  anything  in  its 
operation  which  is  alien,  or  foreign  to  a  representative  republic  ? 
In  the  case  in  hand,  it  is  but  the  evidence,  whether  the  sale  of 
spirituous  liquors,  by  license  from  the  government,  is  desired  or 
not,  or  will  or  not  promote  the  public  good  in  the  ward.  A  wise 
and  parental  government  ought  not  to  force  this  traffic  in  defiance 
of  the  public  will,  and  that  public  will  is  more  surely  ascertained 
at  the  ballot-box  than  in  any  other  mode.  The  propriety  or  ex- 
pediency of  the  law  does  not  fall  within  the  competency  of  this 
court  to  decide.  That  is  not  the  question.  But  may  not  her 
legislature  constitutionally  enact  it  ?  Whenever  it  is  disapproved 
by  the  people,  her  legislature  may  alter,  modify,  or  repeal  it.  I 
will  show,  by  and  by,  how  far  the  people  have  been  authorized  in 
town  meeting  to  make  laws  for  their  government  in  sister  states. 
But  from  the  earliest  dawn  of  our  constitutional,  or  even  our 
colonial  legislation,  the  will  and  desires  of  the  people  have  been 
consulted,  as  to  the  operation  of  law,  either  before  it  was  enacted 
or  afterwards,  by  means  of  intermediate  agents.  The  establish- 
ment of  roads  and  highways  is  not  a  judicial  act,  it  does  not  fall 
within  the  range  of  judicial  duties,  but  is  essentially  a  high  legis- 
lative act  of  the  most  important  character,  and  sometimes  the 
legislature  exercise  it  directly  as  to  county  or  state  roads,  but 
they,  in  a  sound  exercise  of  their  discretion,  have  vested,  or  if 
the  phrase  is  preferred,  delegated  to  the  courts,  through  the 
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agency  of  viewers  and  reviewers,  power  to  ascertain  the  wants 
and  wishes  of  the  people  on  the  subject,  and  by  law  it  is  de- 
clared, that  upon  condition  that  the  viewers  and  the  court  agree 
upon  a  particular  road,  it  shall  thenceforth  be  deemed  and  taken 
as  a  public  road  or  highway.  In  this  case,  it  is  not  the  court  or 
the  viewers  who  make  the  law  or  the  road ;  they  only  afford  the 
evidence  upon  which  the  law  operates,  and  ordains  the  road.  So  in 
relation  to  taverns  or  inns  licensed  to  retail  spirituous  liquors.  The 
old  law  requires  the  certificate  of  twelve  respectable  persons  of  the 
ward  or  township,  to  certify  that  a  tavern  or  inn  is  necessary  in  the 
neighborhood,  and  this  certificate  of  the  citizens  must  be  approved 
by  the  court,  and  the  concurrence  of  both  is  the  condition  on  which 
the  law  shall  operate.  What  else  is  this  law  under  consideration, 
than  a  certificate  of  a  majority  of  the  citizens  of  the  townships  or 
ward  that  an  inn  or  tavern,  or  other  establishment  for  vending 
spirituous  liquors,  is  not  necessary  in  the  ward  or  township,  and 
that  is  the  condition  upon  which  the  law  is  to  be  enforced  or  not. 
But  it  is  a  certificate  given  at  the  ballot-box,  and  that  gives  it 
weight  and  respectability  in  my  judgment  far  above  a  certificate 
annexed  to  petitions.  One  is  procured  upon  solicitation  and 
given  to  oblige  a  neighbor.  In  4he  other  case  of  the  ballot-box, 
the  matter  is  discussed,  thought  and  reflected  on,  and  the  opinion 
expressed  calmly  as  the  voter  chooses.  And  upon  a  certificate 
of  the  majority  of  the  voters  *of  the  ward  or  township 
^  thus  given,  that  houses  for  selling  spirituous  liquors  are 
not  wanted  or  necessary  in  the  ward  or  township,  the  law  declares 
that  no  license  shall  be  granted.  It  has  been  said  in  the  argu- 
ment, that  we  would  have  a  number  of  domestic  parliaments, 
alluding  to  the  vote  of  wards  and  boroughs  and  townships.  But, 
thank  the  Almighty,  we  have  no  parliaments  in  this  country, 
either  domestic  or  foreign,  but  we  have  the  vote  at  the  ballot-box, 
in  districts  suitable  to  the  people,  where  they  elect  the  president 
of  this  country,  the  governor  of  the  state,  members  of  Congress, 
and  of  Assembly,  and  all  officers,  down  to  the  fence  appraisers. 
And  this  they  do  calmly,  in  the  manner  prescribed  by  law,  under 
the  control  and  regulation  of  the  law,  and  in  the  presence  of  the 
law,  by  its  officers  and  ministers.  And  yet,  this  people  cannot 
be  entrusted  to  express  by  the  ballot-box,  in  the  estimation  of 
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the  learned  couDsel,  whether  they  wish  to  have  houses  licensed 
among  them  to  sell  spirituous  liquors.  The  ballot-box  is  not 
a  parliament,  domestic  or  otherwise,  but  by  and  by,  it  will  be 
the  master  of  parliaments.  It  is  as  yet  peculiar  to  our  free  in- 
stitutions, was  devised  and  put  in  practice  here,  has  answered 
admirably  all  the  purposes  of  its  adoption,  and  slighted  or  not, 
it  is  the  real  sovereign  power,  a  power  which  is  destined  to  make 
a  mighty  movement  in  the  world,  and  it  is  not  worth  while  to  cavil 
at  this  small  item  intrusted  to  it  by  the  legislature,  which  is  no 
more  of  legislation,  in  my  opinion,  than  electing  an  overseer  of  the 
poor  is  legislation.  The  law  has  authorized  the  people  to  vote 
on  a  particular  subject,  and  in  casting  their  vote,  they  merely 
discharge  a  privilege  granted  to  them  by  law.  The  real  power 
of  the  ballot-box  resides  in  the  faculty  of  electing  all  officers 
made  elective  by  the  constitution,  and  by  that  means  it  can  at 
least  accomplish  its  purpose.  To  say  that  the  law  in  question 
delegates  the  constitutional  power  to  pass  laws  to  any  body,  or  to 
the  people,  is  begging  the  question,  and  assuming  a  conclusion. 

I  will  now  enumerate  some  instances  approaching  more  nearly 
to  a  transfer  of  legislative  powers  which  have  been  approved  by 
the  highest  judicial  sanction.  Th«s  the  Constitution  of  the  United 
States  vests  in  Congress  the  power  to  make  all  needful  rules  and 
regulations  respecting  the  territories  of  the  United  States,  and 
in  pursuance  of  this  power  they  have  uniformly  authorized  the 
governor  and  executive  council  of  the  territories,  since  the 
ordinance  establishing  the  first  in  1787,  to  collect  such  laws  of 
the  adjoining  states  as  were  suitable  to  their  condition,  and  em- 
body them  as  the  laws  of  the  territory,  which  collection  was  to 
be  in  force,  and  taken  as  laws,  until  one  or  all  of  them  should  be 
disapproved  by  Congress.  Thus  the  very  function  of  legislation 
waa  conferred.  But  it  was  the  Act  of  Congress  which  gave  force 
and  vitality  to  that  function.  By  the  11th  section  of  the  Act  of  ^ 
Congress  of  May  1st,  1810,  the  President  of  the  United  States 
was  authorized  in  case  either  France  or  Great  Britian  should  so 
revoke  or  modify  their  edicts  as  that  they  ceased  to  violate  the 
neutral  commerce  of  the  United  States,  in  his  judgment  and 
discretion  to  declare  the  same  by  proclamation,  after  which  proc- 
lamation, the  trade  suspended  by  that  act,  and  the  act  laying  an 
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embargo,  might  be  revived.  In  the  caee  *of  the  cargo  of 
-I  Brig  Aurora,  7  Cranch  382,  the  constitutionality  of  this 
law  was  questioned.  Mr.  Ingersoll  cont^ided,  that  ^^  Congress 
could  not  transfer  the  legislative  power  to  the  President,  that  to 
make  the  revival  of  a  law  depend  upon  the  President's  proclama- 
tion, was  to  give  to  that  proclamation  the  force  of  law.  But  Mr. 
Law,  a  most  distinguished  jurist,  replied  that  Congress  only  pre- 
scribed the  evidence  which  should  be  admitted  of  a  fact  on  which 
the  law  should  go  into  operation  or  not,  and  the  court  sustained 
the  constitutionality  of  the  law.  The  learned  and  experienced 
Judge  Johnston,  who  delivered  the  opinion  of  the  court,  said, 
^^we  see  no  sufficient  reason  why  the  legislature  should  not  exer- 
cise discretion,  either  expressly  or  conditionally  as  their  judgment 
should  direct."  There  the  contingency  was  the  will  of  the  presi- 
dent, here  it  is  the  will  of  the  people.  This  case  is  strongly  in 
point.  The  legislature,  in  the  act  in  question,  exercise  their  dis- 
cretion conditionally,  and  prescribe  the  evidence  of  the  fact  on 
which  the  law  shall  go  into  operation  or  not.  Whether  that  evi- 
dence was  the  consent  of  twelve  respectable  citizens  of  the  ward 
or  township  and  the  approbation  of  the  court,  or  the  approbation 
of  a  majority  of  the  people  of  the  ward  or  township,  would  seem 
to  be  purely  and  absolutely  within  the  legislative  discretion. 

I  have  mentioned  these  cases  occurring  in  the  legislation  of 
Congress,  which  have  not  only  received  the  sanction  of  the  high- 
est judicial  authority,  but  have  been  approved  also  by  the  signa- 
tures of  our  wisest  presidents  and  the  consent  of  public  opinion. 
Lx  the  history  of  our  own  legislation,  pregnant  instances  of  the 
same  kind  have  occurred. 

Section  7th  of  the  sixth  article  of  the  new  constitution  provides 
that  the  justices  of  the  peace  and  aldermen  of  the  several  wards, 
boroughs  and  townships  shall  be  elected,  in  such  number  as  shall 
be  directed  by  law,  and  the  Act  of  31st  June,  1832,  directs  that 
two  shall  be  the  number  in  each  ward,  borough  or  township,  but 
the  qualified  voters  of  any  ward,  borough,  or  township,  may  upon 
notice,  given  by  fifty  of  their  number,  decide  at  any  election  for 
constables,  to  increase  the  number  by  a  majority  of  votes,  ex- 
pressing in  the  vote,  "increase  one,"  or  •'  two,"  or  "no  increase." 
And  if  a  majority  of  votes  is  for  increase,  in  such  case,  at  the 
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next  election  for  constable  in  said  township,  an  election  shall  be 
held  for  the  increased  number.  And  commissions  shall  be  issned 
to  the  one  or  more  who  shall  be  elected.  The  Constitution  pro- 
vides that  this  number  shall  be  fixed  by  law,  but  the  law  submits 
the  choice  of  number  to  the  people,  and  provides  that  according 
to  their  decision  commissions  shall  be  issued.  This  law  falls  also 
under  the  interdict  of  the  principle  to  be  established,  and  must  be 
overturned. 

In  a  number  of  the  counties  of  the  Commonwealth,  poor-houses 
have  been  established,  upon  a  vote  of  the  people  of  the  respective 
counties.  The  legislature  first  enacted  the  law,  establishing  a 
system,  and  then  provided,  that  if  a  majority  of  the  people 
decided  at  the  next  election  to  accept  the  law,  it  should  upon  that 
event  become  obligatory.  On  the  faith  of  these  laws,  property 
has  been  purchased,  large  and  expensive  buildings  erected,  offi- 
cers annually  elected  by  the  people,  *taxes  levied,  and  all  vmoq 
with  the  assent  of  public  opinion.  Yet  all  these  establish- 
ments will  topple  down,  under  the  withering  effect  of  the  principle 
now  to  be  established,  that  it  is  not  within  the  constitutional  dis- 
cretion of  the  legislature  to  make  a  law  take  effect  upon  the  coa- 
tingency  of  its  being  accepted  by  a  majority  of  the  people  at  the 
ballot-box.  But  above  this,  and  of  paramount  importance,  is  the 
school  law.  That  law  so  strongly  imbedded  in  the  affections  of 
the  people,  is  founded  on  the  principle  now  asserted  to  be  uncoit*- 
stitutional.  And  as  it  has  been  repeatedly  recognised  by  all  our 
courts,  we  ought  to  hesitate,  before  pronouncing  another  law  so 
nearly  like  it,  in  its  establishment,  unconstitutional.  Some  pos- 
sible shade  of  difference  may  be  imagined  by  ingenuity.  But  the 
great  principle  is  in  both,  a  submission  to  the  people  to  ascertain 
their  wishes.  And  if  one  should  be  held  constitutional,  and  the 
other  not,  it  would  be  the  result  of  absolute  will  and  not  of  reason 
or  judgment  Beside  the  general  grant  of  all  legislative  power^ 
there  is  a  special  injunction  in  the  Constitution,  that  the  ^^  legis- 
lature shall  as  soon  as  oonvenientiy  may  be,  provide  by  law  for 
the  establishment  of  schools  throughout  the  state."  They  pro- 
vided by  law  for  that  purpose,  but  submitted  the  law  to  the 
acceptance  or  rejection  of  the  different  school  districts,  which  law 
may  be  rejected  by  any  district  after  it  has  accepted  it,  every 
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triennial  year.  But  if  this  Act  of  Assembly  has  been  made  by 
the  district  accepting  or  rejecting  it,  then  the  constitutional  injunc- 
tion has  never  been  complied  with,  and  the  law,  being  the  work 
of  the  several  districts,  is  of  no  constitutional  obligation.  Besides, 
as  in  the  law  under  consideration,  the  legislature  did  not  provide 
for  the  establishment  of  schools  throughout  the  state,  the  city  and 
incorporated  districts  of  the  county  of  Philadelphia,  being 
excepted,  composing  perhaps,  one-tenth  of  the  population  of  the 
state.  They  had  been  previously  furnished  with  a  system  accord- 
ing to  their  wishes.  And  this  law  provides  how  taxes  shall  be 
collected  in  the  non-accepting  districts,  by  the  commissioners  of 
the  county  for  the  schooling  of  the  poor  in  those  districts ;  thus 
showing  that  different  laws  and  rules  may  obtain,  even  in  adjoin- 
ing districts.  As  I  have  shown,  the  license  law  cannot  be  distin- 
guished from  the  school  law,  by  one  being  for  the  whole  state,  and 
the  other  not.  They  are  both  local,  nor  can  it  be  distinguished 
because  the  school  law  is  a  matter  of  general  policy  and  the 
other  not.  To  keep  inns  or  sell  liquors  has  always  been  under 
the  dominion  of  the  law  in  England,  in  every  civilized  country  of 
Europe,  and  in  all  the  American  states.  Everywhere,  it  is  con- 
sidered, aa  belonging  to  the  public  polity  of  the  government,  and 
only  to  be  allowed  or  disused  as  the  general  good  and  conveni- 
ence required.  The  result  of  these  elections  proved  how  safely 
any  measure  tending  to  the  public  benefit,  the  promotion  of  pub- 
lic morals,  and  the  diffusion  of  knowledge  among  them,  may  be 
submitted  to  the  people.  This  law,  thus  by  its  own  provisions  to 
take  effect,  on  the  contingency  of  its  being  accepted  by  a  majority 
of  the  votes,  in  the  particular  district,  has  been  universaUy 
approved  by  the  public  sentiment  and  intelligence.  Its  consti- 
tutionality was  never  doubted,  so  far  as  I  know.  I  think  I  may 
say  that  almost  every  Court  of  Common  Pleas  in  the  state  has 
adjudicated  upon  it.  It  has  been  before  *the  Supreme 
J  Court  in  many  cases,  a  few  of  which  I  will  mention : 
Mershon  v.  Baldridge,  7  Watts  506 ;  Garhart  v,  Dickson,  1  Barr 
224 ;  Kigsly  v.  The  School,  2  Id.  28 ;  Wilson  v.  Lewistown,  1 
W.  &  S.  429.  In  which  cases,  the  validity  of  elections,  the  col- 
lection of  taxes,  and  important  matters  under  the  law,  were  settled 
by  this  court.     It  may  be  said,  that  its  constitutionality  was  never 
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directly  put  as  a  point  to  the  court.  But  why  ?  Because  nobody, 
either  lawyer  or  judge,  doubted  its  constitutionality.  This  of 
itself,  in  my  opinion,  ought  to  prevent  this  court  from  declaring  a 
similar  law  unconstitutional,  inasmuch  as  it  must  of  necessity 
raise  a  reasonable  doubt  at  least  in  the  mind  of  any  man.  And 
when  there  is  doubt,  this  court  ought  not  to  declare  a  law  uncon- 
stitutional ;  respect  for  the  legislature,  in  such  case,  in  my 
opinion,  requires  the  court  to  forbear. 

Thousands  of  school  houses  have  been  erected,  millions  of  the 
public  treasure  expended,  and  heavy  taxes  collected  under  the 
school  law.  But  the  principle  contended  for  by  the  learned 
counsel  ibr  the  plaintiff  in  error  will  crumble  the  whole  system 
into  dust  and  ashes,  and  prove  its  ruin.  A  plentiful  crop  of 
suits  will  arise  to  fill  our  courts,  with  regard  to  school  property, 
school  taxes  and  school  houses.  In  the  law  under  consideration, 
its  obligatory  force  depends  upon  the  contingency  of  the  people 
by  their  votes  at  the  ballot-box,  declaring  to  accept  it,  and  so 
precisely  of  the  school  law.  Allied  by  affinity  in  their  tendency 
to  elevate  and  exalt  the  character  of  the  people,  one  fate  must 
attend  them  both.  I  admire  ingenious  theories,  but  I  cannot 
permit  them  to  overturn  public  opinion,  as  settled  and  sanctioned 
in  the  long  lapse  of  years  by  our  habits,  our  laws,  and  our  judi- 
cial tribunals.  Wisdom  is  often  found  among  the  mass  of  the 
people,  and  in  the  general  current  of  thought  and  opinion,  where 
it  cannot  be  found  in  the  speculations  and  theories  of  the  scholi- 
ast. It  may  be  said,  however,  that  the  legislature  can  pass  a 
supplementary  law,  confirming  and  making  sound  these  impotent 
and  spurious  laws.  But  who  knows  that  they  will  do  it.  That 
which  is  null  and  void  in  the  beginning  cannot  be  made  valid, 
this  is  a  principle  well  established.  The  legislature  may  pass  a 
new  law  on  the  subject.  A  majority,  however,  may  believe  that 
the  old  laws  are  constitutional,  and  that  it  would  be  yielding  and 
abandoning  their  own  powers  under  the  constitution,  which  they 
are  bound  to  support  and  preserve,  if  they  made  the  admissions 
of  their  unconstitutionality  by  enacting  new  ones. 

These,  however,  which  I  have  enumerated,  are  not  the  worst 
effects  which  are  to  follow  the  establishment  of  the  principle  con- 
tended for.  The  profound  and  philosophical  author  of  the  Spirit 
of  Laws,  asserts  the  propriety  of  adopting  intermediate  agencies, 
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because  the  legislature  could  not  probably  know  all  the  wishes 
and  wants  of  the  people  accurately,  and  he  instances  the  case  of 
the  grant  of  power  to  cities,  and  boroughs,  to  regulate  their  in- 
ternal affairs.  But  on  the  principle  contended  for,  the  laws  or 
ordinances  of  cities  and  boroughs,  would  be  of  no  effect,  because 
they  were  not  established  by  direct  enactments.  The  mistake, 
however,  is  in  not  perceiving  that  they  derive  their  force  from 
the  direct  enactment  of  the  law-making  powers,  and  without  that 
would  be  nothing.  They  are  the  mere  agencies  to  ascertain  the 
♦necessary  wants  and  wishes  of  the  people  of  the  city  or 
J  municipality.  But  if  the  principle  contended  for  by  plain- 
tiff is  sustained,  the  power  of  municipalities  and  boroughs  must 
&iL  The  power,  however,  has  been  frequently  sustained  by 
this  court,  not  only  criminally,  but  civilly  :  Mayer  k  Co.  t^.  EUll, 
3  Yeates  475 ;  Mayer  &  Co.  v.  Mason,  4  Dallas  266 ;  Carlisle  t;. 
Baker,  1  Yeates  471, 

But  the  principle  about  to  be  established  will,  I  fear,  open  a 
still  higher  source  of  annoyance  and  disturbance  to  the  settled 
law  and  authorities  of  the  state.  The  constitution  under  which 
we  sit  here  and  decide  causes,  derived  its  origin  from  a  law,  such 
as  the  one  under  consideration.  In  the  old  constitution  of  1790, 
there  was  no  provision  for  its  amendment,  but  there  is  in  the 
present  constitution.  The  general  assembly  under  plenary  and 
sovereign  power  of  legislation  vested  in  them  by  the  old  consti- 
tution which  was  precisely  the  same  as  that  vested  in  the  legis- 
lature, by  the  present  constitution,  enacted  a  law  submitting  the 
question  of  calling  a  convention  to  a  vote  of  the  people.  It  may 
be  said,  however,  that  the  people  have  a  right  to  make  tiieir  con- 
stitution. Undoubtedly  they  have,  and  so  have  they  a  right  to 
make  their  laws  in  the  same  sense.  A  majority  of  the  people 
may  alter  and  abolish  their  constitution  imd  their  laws,  but  they 
must  do  it  according  to  the  constitution  or  it  will  be  revolution. 

Now  the  old  constitution  gave  to  the  legislature  no  power 
whatever  on  the  subject,  except  what  was  contained  in  the  clause, 
^^  the  legislative  power  of  this  Commonwealth  shall  be  vested  in 
a  general  assembly.** 

Under  this  power,  the  law  submitting  the  vote  to  the  people 
was  enacted.    A  majority  of  the  whole  people  did  not  vote  for  a 
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convention,  bnt  a  majority  of  the  votes  cast  were  in  its  favor. 
Accordingly  a  law  was  enacted,  the  convention  assembled,^nd.the 
result  of  their  labors,  the  present  constitution,  was  submitted  to 
the  people.  A  majority  of  the  people  did  not  vote  to  adopt  it, 
but  a  majority  of  the  votes  cast  did.  The  present  constitution, 
therefore,  does  not  derive  its  origin  from  a  majority  of  the  citi- 
zens,, but  from  a  law  such  as  the  one  under  consideration,  which 
provided,  that  a  convention  should  be  called  upon  condition  that 
a  majority  of  the  citizens  should,  at  the  general  election,  mani- 
fest by  a  majority  of  votes  cast  (for  all  had  the  opportunity  of 
voting),  that  they  desired  it.  The  new  constitution,  therefore, 
hangs  upon  the  law,  submitting  the  question  to  the  people  to  be 
decided  at  the  ballot-box,  and  the  condition  that  a  majority  of 
the  votes  cast  was'  in  its  favor.  It  was  vehemently  contended  at 
the  time,  that  the  legislature  had  no  authority  to  pass  such  a 
law,  and  that  it  waa  utterly  unconsitutionaL  If^  then,  they  had 
authority  to  make  a  law  for  calling  a  convention,  dependent 
upon  the  contingency  that  a  majority  voting  desired  it,  why  can 
they  not  make  a  law  proposing  an  important  change  among  the 
people,  dependent  for  its  taking  effect,  upon  the  happening  of 
the  same  contingency — that  is,  a  majority  of  voters  being  in  its 
favor.  If  they  cannot  do  it  in  the  latter  case,  a  rule  will  be 
established  which  I  do  not  see  at  present  how  the  court  could 
get  around,  if  any  person  should  bring  before  them  the  validity 
of  any  of  the  alterations  made  in  the  new  constitution.  I  would 
not,  '^'without  a  conviction  as  clear  as  the  unshadowed  r^coog 
light  of  the  noon-day  sun,  cast  a  doubt  on  the  subject  by 
any  judicial  decision. 

I  will  next  consider  the  argument  against  the  law,  on  the 
ground  that  such  laws  will  convert  the  government  into  a  pure 
democracy,  and  is,  therefore,  unconstitutional.  This  is  closely 
allied  to  the  argument  I  have  considered,  but  has,,  in  my  mind, 
even  less  force  than  its  twin  brother.  Montesquieu  in  his  Spirit 
of  Laws,  says,  and  I  quote  him  because  he  was  no  friend  to  de- 
mocracy, that  in  a  country  of  liberty,  the  legislative  powers  should 
reside  in  the  whole  body  of  the  people,  but  as  in  large  states  that 
is  impossible,  it  is  fit  that  the  people  should  transact  by  their 
representatives.     The  same  principle  is  embodied  in  our  Bill  of 
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Bights,  in  which  it  is  declared  that  "all  power  is  inherent  in  the 
people,  and  that  they  have  a  right  in  a  peaceable  manner  to  ap- 
ply to  those  invested  with  the  power  of  goyemment  for  a  redress 
of  grievances,  or  for  other  proper  purposes.  This  fundamental 
rule  establishes  that  the  voice  of  the  people  ought  to  bo  heard, 
and  when  it  comes  from  a  majority  that  it  ought  to  be  obeyed. 
But  the  legislature  may  have  doubts  about  the  wishes  or  wants 
of  the  people,  and  although  in  most  cases  they  may  be  able  to 
judge  from  their  own  experience,  or  the  petitions  and  meetings 
of  the  people,  yet  on  important  questions,  when  a  great  change 
is  proposed,  they  may  desire  to  know  the  public  sentiment  accu- 
rately before  imposing  a  law  which  they  think  wise  and  prudent 
upon  them,  and  therefore,  they  provide  that  it  shall  go  into  effect 
upon  the  contingency  of  the  minds  of  the  people  being  favorable 
to  it  as  expressed  at  the  ballot-box.  This  is  in  aid  of  the  Bill  of 
Bights  and  in  pursuance  of  its  letter  and  spirit.  It  parts  with  no 
prerogative  or  function  of  the  legislature,  confers  no  new  or  ex- 
traneous power  on  the  people.  Why  then,  should  it  not  be  within 
the  competency  of  legislative  discretion  ? 

I  have  an  habitual  regard  for  the  distribution  of  power  in  the 
constitution,  but  perceive  no  infringement  of  that  distribution  in 
this  law.  I  would  preserve  to  every  branch  or  department  its 
just  influence,  and  the  last  that  I  would  desire  to  see  struck,  would 
be  the  just  rights  of  the  people.  I  will  not  deny  but  that  the 
legislature  might  possibly  abuse  the  legislative  discretion  in  this 
respect,  as  they  might  in  any  other  department  of  legislation,  but 
I  will  not  impute  to  them  such  abuse  for  the  purpose  of  founding 
upon  that  assumption,  an  argument  against  the  fair,  honest  and 
beneficial  exercise  of  their  powers.  The  price  which  we  pay  for 
our  great  political  blessifigs  is,  that  the  power  we  intrust  to  our 
agents  may  be  abused.  But  I  wait  till  such  abuse  occurs,  before 
I  denounce  it.  In  a  pure  democracy,  the  people  deliberate  in 
mass  in  a  tumultuous  assemblage.  They  propose,  discuss  and 
enact  the  laws.     That  is  impossible  in  our  Commonwealth. 

The  legislature  do  not  surrender  their  power  by  the  law  under 
consideration ;  they  may  repeal  it,  modify  it,  or  continue  it  as 
they  see  fit.  The  vote  of  the  people  at  the  ballot-box,  signifying 
their  wish  in  relation  to  the  law,  in  the  mode  devised  and  afforded 
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to  them  by  the  law  itself,  has  no  color  of  a  pure  democracy  or  a 
subversion  of  our  representative  republican  government.  The  law 
derives  all  its  force  from  the  legislature  and  the  signature  of  the 
governor,  and  parts  with  ^nothing  that  belongs^  to  these  fmoa 
departments.  All  laws  derive  their  force,  in  a  republic, 
from  the  powers  of  the  people,  and  their  stability  from  enlightened 
public  opinion.  It  is  therefore  wise  and  proper,  that  they  should 
conform  to  and  be  approved  by  public  sentiment. 

And  when  a  considerable  change  is  proposed  in  long  established 
customs,  it  is  wise  and  prudent  legislation  to  consult  public 
opinion.  Such  was  the  case  in  regard  to  the  school  law,  and  such 
is  the  case  in  the  law  under  consideration.  The  one  is  designed 
to  elevate,  enlighten  and  corroborate  the  public  mind,  the  other 
designed  to  purify,  enlarge  and  adorn  the  public  morals,  so  as  to 
make  the  people  of  the  commonwealth  worthy  recipients  and  sure 
guardians  of  the  great  principles  of  religious,  moral  and  political 
truth  committed  to  our  care.  But  these  monuments  to  truth, 
liberty,  morals  and  public  instruction,  which  the  legislature,  with 
the  assent  of  the  people,  have  erected,  this  court  is  invoked  to 
destroy.  But,  perhaps,  if  this  court  undertake  to  judge  of  the 
mode  and  manner  in  which  the  legislature  shall  exercise  its  dis- 
cretion in  relation  to  the  public  policy  of  the  country,  and  not 
the  result  of  that  discretion  upon  the  rights  of  individuals,  a 
stronger  appearance  of  destroying  the  equilibrium  of  the  depart- 
ments of  government  may  be  presented  than  is  afforded  by  the 
law  in  question.  It  may  be  allied  that  the  court  will  ultimately 
become  an  oligarchy,  which  invades  and  takes  away  legislative 
discretion,  and  thus  destroys  the  democratic  feature  of  the  repub- 
lican form. 

Another  argument  is,  that  the  law  is  unequal  and  operates  in 
spots.  But  such  has  been  the  manner  of  our  legislation  from  the 
beginning.  The  stray  law  was  made  to  operate  in  some  counties 
first,  as  was  also  the  law  respecting  swine  running  at  large.  Poor 
houses  are  established  in  some  counties  and  not  in  others.  The 
mechanics'  lien  law  is  local,  being  confined  to  certain  counties. 
The  laws  concerning  game  are  local,  embracing  certain  counties 
only,  and  so  are  the  laws  respecting  fishing.  The  laws  conferring 
equity  powers  on  the  Courts  of  Common  Pleas  are  local  and  ope- 
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rate  in  spots.  The  school  law  is  local,  the  city  and  connty  of 
Philadelphia  being  excluded,  they  having  been  previously  fur- 
nished with  a  system  adapted  to  their  wishes.  Thus  the  legisla- 
ture provides  for  the  wants  and  wishes  of  the  people  of  every 
district  as  far  and  as  well  as  they  can.  And  why  should  they 
not  do  so  ?  The  habits,  manners,  wants  and  wishes  of  the  people 
of  a  large  community  are  different  in  different  sections.  And 
a  wise  lawgiver  always  adapts  the  law,  as  far  as  may  be,  to  the 
wishes  and  wants  of  the  people.  No  rigor  of  laws  can  force  into 
entire  uniformity  the  habits  or  wants  of  the  people  of  different 
sections,  any  more  than  they  can  force  them  to  speak  the  same  lan- 
guage or  worship  at  the  same  altar.  In  our  system  of  government, 
all  minor  differences  produce  the  general  harmony,  because  there 
is  one  superintending  power  which  regulates  the  whole,  according 
to  the  wants  of  the  parts. 

The  argument  that  there  may  be  inequality  in  the  amount  of 
revenue  derived  from  the  license  to  sell  liquors,  as  the  law  may 
be  adopted  in  one  county  and  not  in  the  adjoining  one,  is  met  by 
the  operation  of  the  old  law.  Under  its  operation,  the  same 
thing  may  *and  has  occurred.  In  one  township,  there 
-I  may  be  one  or  no  taverns,  and  in  the  next  contiguous  one 
there  may  be  a  dozen.  There  cannot  be  uniformity,  for  it 
depends,  under  the  old  system,  upon  the  wants  and  wiAee  of  the 
people  of  the  several  townships  or  wards.  If  one  is  taxed  more 
than  another,  it  is  by  its  own  voluntary  act. 

One  remarkable  local  law  is  the  statute  of  81st  May,  1841, 
which  provides,  that  in  all  cases  when  houses  or  other  real  or  per- 
sonal property  is  destroyed  in  Philadelphia  county,  by  any  mob 
or  riot,  the  owners  of  the  property  may  sue  the  county,  and  by  a 
summary  proceeding,  recover  the  value  thereof.  This  act  has  re- 
ceived the  judicial  sanction  of  this  .court.  A  great  deal  of  our 
legislation  respecting  roads  and  bridges  is  local,  and  many  stat- 
utes enacted  for  particular  counties,  making  different  officers, 
presenting  different  numbers  of  viewers,  different  modes  of  as- 
sessing damages,  different  modes  of  paying  for  repairing  bridges, 
&c.  I  refer  to  a  few:  Act  of  6th  April,  1848;  Act  of  13th 
April,  1848  ;  Act  of  11th  March,  1844 ;  Act  of  24th  February, 
1845,  and  the  Act  of  7th  April,  1845,  concerning  Montgomery 
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jind  Monroe  counties.  There  is  a  particular  law  on  the  subject 
for  Cole  Brooke,  Date  township,  in  Berks  county.  But  the 
learned  individual  need  not  suppose  that  these  things  are  innova- 
tions. Thej  have  their  foundation  in  common  sense  and  nature, 
and  hence  are  common,  now  and  heretofore.  Local  laws,  for  par- 
ticular districts,  prevail  to  great  extent  in  England,  as  those 
versed  in  her  internal  history  well  know.  Lord  Coke  gives  as 
one  of  the  foundations  of' judgment  in  England,  the  customs  of 
different  places,  as  '^  a  hamlet,  town,  burgh,  city,  manor  honors, 
hundred  or  county :"  Co.  Litt.  110  b..  Doctor  and  Student,  Dial  1, 
cap.  10.  And  these  customs  have  been  recognised  by  repeated 
Acts  of  Parliament,  and  sustained  by  the  courts,  as  the  just 
foundation  of  legal  judgments.  I  might  cite  numerous  cases. 
Then  there  are  the  customs  of  London,  which  -enter  so  largely 
into  the  administrative  justice  in  relation  to  property  in  that 
city. 

Li  all  the  New  England  states,  as  I  believe,  the  power  of  estab- 
lishing laws  and  regulations  peculiar  to  themselves,  and  for  their 
own  benefit,  is  granted  by  statute  to  the  towns,  or  as  we  call  them 
townships,  and  the  power  thus  granted,  has  been  found  by  long 
experience  to  be  wisely  used,  and  to  result  m  the  happiness,  se- 
curity, and  prosperity  of  the  people. 

The  counties  in  Massachusetts  are  divided  into  towns,  answer- 
ing to  our  townships.  By  their  revised  code  of  November  4th, 
1836,  the  power  of  the  towns  is  prescribed.  The  people  are  to 
assemble  annually,  either  in  the  month  of  March  or  April,  and  as 
often  afterwards  as  the  affairs  of  the  town  require,  according  to 
regulations  set  forth  in  the  law.  When  they  assemble,  they  elect 
a  moderator,  during  which  election  the  town  clerk  presides.  The 
moderator  preserves  order,  decides  as  to  who  is  entitled  to  speak, 
and  the  meeting  have  power  to  exclude  any  person  guilty  of  dis- 
orderly behavior,  and  to  fine  him  not  exceeding  twenty  dollars. 
The  towns  have  power  at  any  legal  meeting  to  grant  and  vote 
such  sums  of  money  as  they  shall  judge  necessary  for  the  fol- 
lowing purposes :  For  the  support  of  town  schools,  for  the  sup- 
port and  maintenance  of  the  poor,  for  burial  grounds,  and 
*for  all  other  necessary  charges  arising  in  the  same  town,  p^^o^ 
The  town  meetings  shall  make  such  necessary  orders  and  ^ 
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laws  for  directing  and  managing  the  prudential  affairs  of  the  town, 
as  they  shall  judge  most  conducive  to  the  peace,  good  order  and 
welfare  of  the  same,  and  they  may  annex  penalties  not  exceeding 
twenty  dollars.  I  will  not  attempt  to  enumerate  all  the  powers 
and  duties  of  the  people  assembled  in  town  meetings,  it  is  suffi- 
rient  to  say,  that  by  the  act  of  the  legislature,  almost  the  entire 
legislation,  bearing  on  each  town,  is  submitted  to  the  decision  of 
the  town  meeting.  They  have  a  right  to  determine,  also,  whether 
or  not  they  will  send  representatives  to  the  general  assembly  each 
year. 

I  have  not  been  able  to  procure  a  copy  of  the  laws  of  Massa- 
chusetts, New  Hampshire  and  Connecticut,  but  I  have  no  doubt, 
from  cases  in  their  books  of  reports,  that  their  laws  are  nearly 
the  same.  Thus  in  these  states,  each  town  may  have  different 
laws  suitable  to  itself,  deliberated  and  enacted  by  the  people  of 
the  town,  in  lawful  meeting  assembled,  yet  this  difference  has 
never  produced  evil.  These  states  remain  firm  as  their  granite 
rocks,  upon  the  republican  system  of  government,  although  they 
refer  back  to  the  people  much  of  the  interior  legislation  suitable 
to  their  condition.  The  institutions  of  these  states  sharpen  the 
intelligence  of  the  people,  give  them  the  habit  of  investigating 
public  affairs,  of  considering  and  acting  for  their  own  benefit,  and 
contribute  largely  to  that  peculiarity  of  character  which  has 
made  the  people  of  that  section  of  the  Union  distinguished  and 
remarkable  in  every  part  of  the  civilized  world. 

Abreast  with  the  foremost  of  every  nation  in  science,  arts  and 
literature,  their  institutions  afford  strong  evidence  of  the  safety 
with  which  the  people  may  be  trusted.  The  grant  of  legislative 
power,  in  their  constitutions,  particularly  that  of  Massachusetts, 
is  about  the  same  as  ours,  and  the  bill  of  rights  also,  yet  such 
laws,  vesting  far  higher  powers  in  the  people  of  districts  than 
this,  and  establishing  laws  which  may  result  in  different  rules  and 
measures,  in  contiguous  districts,  and  which,  in  fact,  relegate  to 
the  people  much  of  the  authority  of  legislation,  have  been  sanc- 
tioned and  approved  by  the  wisest  judges,  and  most  far  seeing 
statesmen,  that  this  or  any  other  country  has  produced.  I  refer, 
generally,  to  the  cases  of  Stetson  v.  Kempton,  18  Mass.  272 ; 
Farras  v,  Perley.  7  Greenl.  404 ;  Woodbury  v.  Hamilton,  6  Pick. 
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101;  Nelson  v.  Milford,  7  Id.  18;  12 'id.  227;  Blackburn  v. 
Inhabitants  of  Walpole,  9  Id.  97,  and  specify  many  others,  to 
establish  that  such  statutes  have  been  sustained,  and  in  some 
measure  to  exhibit  the  extent  of  the  powers  of  town  meetings. 

Are  then  the  descendents  of  the  AUemani  less  worthy  of  trust 
than  the  descendants  of  the  Anglo  Saxons  ?  less  capable  and 
worthy  of  enjoying  and  guarding  the  principles  of  liberty? 
Must  strangers,  contemplating  our  resources,  our  people,  and  our 
institutions,  and  the  decisions  of  our  courts,  say,  alas,  poor  state, 
afiraid  to  trust  itself.  The  people  who  have  the  hearts  to  feel,  are 
the  real  safety  of  the  minority,  because  they  will  never  commit 
wilful  oppression  and  injustice  on  their  peers.  Virtue  and  know- 
ledge are  the  pillars  on  which  the  *8uperstructure  of  our  r«227 
republic  rests.  The  school  law,  and  the  law  under  con- 
sideration, are  designed  to  promote  both. 

I  rejoice  that  my  deliberate  convictions  lead  me  to  the  con- 
clusion, that  the  Act  of  Assembly  under  consideration  is  entirely 
constitutional.  I  would  not  throw  a  pebble  in  the  way  of  the 
modem  Hercules,  who,  under  the  similitude  of  the  people,  is 
laboring  to  destroy  much  evil. 

I  respectfully  dissent  from  the  judgment  of  the  court. 

Vide  Commonwealth  ez  rel.  Robert  M'CIain  v,  Thomas  M.  Locke  et  al., 
Gommissioners  of  the  Cltj  of  Philadelphia,  29  Legal  Intelligencer  172,  Maj 
31,  18*72,  opinion  by  Allison,  P.  J.,  deciding  that  Act  of  May  3, 1872  (Local 
Option  in  Twenty-second  Ward)  was  constitutional  and  valid ;  accompanied 
by  a  dissenting  opinion  of  Ludlow,  J.  See  also.  Commonwealth  v.  The 
Jndges,  8  Barr  391,*  Commonwealth  v.  Painter,  10  Id.  215;  Moers  v.  The 
City  of  Reading,  9  Harris  188;  Smith  o.  M<Carthy,  6  P.  F.  Smith  359;  Baird 
V.  Rice,  13  Id.  489. 
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^  *In  the  District  Court  far  the  City  and  County  of 

■■  Philadelphia. 

Freedenberq  v.  Mbetbeb. 

December  Term,  1847. 

In  an  action  of  debt  on  a  replevin  bond,  where  the  subject  of  the  replery  wa« 
a  distress  for  rent :  Held,  that  the  amount  of  rent  actually  due  is  the  sub- 
ject in  controversj,  and  constitutes  the  true  criterion  of  jurisdiction. 

This  was  an  action  of  debt,  brought  upon  a  replevin  bond  by 
the  assignee  to  December  Term,  1845,  No.  76.  The  bond 
was  given  by  Meeteer  and  his  sureties,  in  an  action  of  replevin 
instituted  bj  Meeteer  in  the  Court  of  Common  Pleas  for  the 
County  of  Philadelphia,  for  the  replevy  of  goods  distrained  by 
^  *Freedenberg  for  rent,  in  the  penalty  of  five  hundred 

^  dollars,  conditioned  that  the  said  Meeteer  will  prosecute 
his  suit  with  effect,  &;c. 

The  plainti£f 's  declaration  stated,  inter  alia,  that  ^^  the  amount 
or  sum  due,  for  which  the  distress  has  been  made,  was  $41  66, 
two  months  rent."  And  that  on  the  5th  of  February,  1845,  in 
the  Court  of  Common  Pleas,  it  was  adjudged  that  there  Was  rent 
in  arrear  and  due  on  the  28d  of  July,  1841,  to  Freedenberg, 
in  the  amount  of  $41  66,  and  that  the  value  of  the  goods  dis- 
trained was  $42.  The  declaration  concluded  to  the  damage  of 
the  plaintiff  of  $500. 

The  case  was  tried  before  Sharswood,  J.,  on  the  Ist  day 
of  November,  1847,  and  the  jury  rendered  a  verdict  in  favor  of 
plaintiff  for  $87  63  damages. 

AbramSy  for  defendant,  afterwards  moved  in  arrest  of  judg-. 
ment,  that  the  court  had  not  jurisdiction,  because  the  amount  of 
the  plaintiff's  claim  was  under  $100 ;  that  the  amount  of  rent 
which  appeared  upon  the  pleadings  or  record  to  be  due,  was  the 
sum  in  controversy,  and  not  the  penalty  in  the  bond ;  and  that 
the  amount  of  rent  due  is  the  criterion  of  the  jurisdiction  of  the 
court,  and  not  the  penalty  in  the  bond ;  and  cited  the  Act  of 
30th  March,  1811,  section  1 ;  Cooper  v.  Coatee,  1  Dall.  830; 
Ancora  v.  Burns,  5  Binn.  522 ;  Kline  v.  Wood,  9  S.  &  R.  294; 

(182) 


Digitized  by 


Google 


Vol.  Vn.]         FREEDENBERG  v.  MEETEER.  245 

Stewart  et  al.  v.  Mitchell's  Admrs.,  18  Id.  287 ;  Ooatea  v.  Cook, 
1  Miles  270 ;  Rodman  v.  Hutchinson,  4  Whart.  247. 

Weitcotty  for  plaintiff,  contended  the  penalty  of  the  hond  fixes 
the  jurisdiction.  Replevin  bonds  remain  as  bonds  at  common 
law,  and  the  whole  penalty  is  due.  The  equitable  rule  in  relation 
to  money  bonds  does  not  affect  bonds  for  the  performance  of 
collateral  acts,  of  which  character  is  this  bond.  The  stat.  of  9 
William,  c.  3,  s.  8,  Roberts'  Digest  142,  provides  that  in  actions 
upon  bonds  for  the  performance  of  collateral  acts,  breaches 
should  be  assigned,  and  the  jury  should  assess  damages,  for 
which  execution  shall  issue,  the  judgment  being  entered  for  the 
penalty  to  stand  as  security  for  future  breaches.  Replevin 
bonds  and  bail  bonds  have  been  held  not  to  be  within  this  sta- 
tute, and  consequently  remain  as  at  common  law,  and  the  entire 
penalty  is  due :  1  Arch.  N.  P.  209 ;  *Moody  v.  Pleas- 
ants, 2  Bos.  &  Pul.  446;  1  San.  Plead,  and  Evid.  188;  '-*246 
Middleton  v.  Bryan,  2  M.  &;  Selw.  155. 

To  remedy  this,  the  statute  11  Geo.  2,  c.  19,  s.  23,  Roberts' 
Dig.  236,  was  passed.  Our  Act  of  March  21,  1772,  Purd.  Dig., 
title  Rent  and  Replevin,  is  precisely  the  same  in  language. 
Section  12  provides  that  the  avowant  in  replevin  may  take  an 
assignment  of  the  bond  and  bring  an  action  in  his  own  name, 
and  the  court  where  the  action  is  brought  may,  by  a  rule  of  the 
court,  give  such  relief  to  the  parties  on  the  bond  as  may  be 
agreeable  to  justice  and  equity,  and  such  rule  shall  have  the 
effect  of  a  defeasance  to  said  bond.  This  shows  that  the  entire 
penalty  is  the  amount  due ;  and  the  court  can  moderate  it  to  the 
amount  of  the  rent  in  arrear  in  the  replevin  suit.  The  demand 
of  the  plaintiff  is  for  the  whole  penalty :  Concannon  v.  Leth- 
bridge,  2  H.  Black.  40 ;  Miller  v.  Foutz,  2  Teates  418 ;  Gould  t;. 
Warner,  2  Wend.  3,  54.  The  court  there  say  the  verdict  is 
rightly  entered  for  the  penalty,  and  that  they  have  power  to 
determine  the  amount  for  which  the  execution  shall  issue.  There 
has  been  no  case  in  Pennsylvania  where  this  question  has  been 
raised.  The  cases  which  establish  the  doctrine  that  the  sureties 
in  a  replevin  bond  are  only  liable  to  the  value  of  the  goods,  are 
to  be  taken,  in  connection  with  the  Act  of  Assembly,  to  mean 
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that  in  equity,  execution  shall  not  issue  for  a  greater  amount. 
Nominally,  they  are  liable  to  the  entire  penalty  of  the  bond, 
which  is  sufficient  to  fix  the  jurisdiction. 

An  action  on  a  replevin  bond  need  not  be  brought  in  the  same 
court  in  which  the  repleidn  suit  was  tried :  Archbold's  Land,  and 
Ten.  245;  Steph.  N.  P.  2606. 

Per  Curiam. — This  was  an  action  on  a  replevin  bond,  in 
which  the  amount  of  rent  in  arrear  was  under  one  hundred  dol- 
lars.    We  think  the  court  have  not  jurisdiction  of  the  action. 

Judgment  arrested. 


*268]     *7n  the  CouH  of  Common  Pleas  of  Bueke  County. 
In  rb  Morgan  Hinchman,  a  Lunatic. 

1.  The  6tfa  section  of  the  Act  of  13th  Jane,  1836,  reqnires  the  court  to  direct 
notice  either  to  the  partj  in  respect  of  whom  the  commission  shall  issue, 
or  to  some  near  relations  or  friends  who  are  not  concerned  in  the  appli- 
cation. 

3.  Such  relations  or  friends  as  counsel,  a  finding  against  the  alleged  lunatic 
are  excluded  from  the  list  of  persons  competent  to  receiye  notice  and  stand 
in  his  stead. 

3.  A  second  commission  cannot  be  issued  upon  the  original  petition  where 
the  inquisition  and  proceedings  under  the  first  commission  are  set  aside. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court,  which 
was  delivered  by 

Erausb^  p.  J. — ^Theee  proceedings  show  defects  that  cannot 
be  overlooked,  and  which  would  be  fatal  under  the  Act  of  18th 
June,  1836,  if  even  there  had  not  been  too  great  haste  in  exe- 
cuting the  commission  and  placing  Mr.  Hinchman  under  disa- 
bility as  a  lunatic.  The  6th  section  requires  the  court  to  direct 
notice,  either  to  the  party  in  respect  of  whom  the  commission 
shall  issue,  or  to  somo  near  relations  or  friends,  who  are  not  con- 
cerned in  the  application,  and  the  object  being  to  procure  a  de- 
fence when  that  may  reasonably  be  made,  it  is  obvious  that  such 
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as  connsel  a  finding  against  defendant  or  desire  it,  are  excluded 
from  that  list  of  persons  as  ineligible  to  stand  in  his  stead.  For 
some  purpose  or  other  this  direction  was  not  asked  of  the  court, 
and  notice  was  not  given  bj  the  commissioner.  Nor  could  he 
have  given  any  that  would  be  held  timely  from  the  1st  to  the  5th 
February,  the  space  he  allowed  to  intervene  between  -the  presen- 
tation of  the  petition  and  the  meeting  of  the  inquest.  The  idea 
seems  to  have  been  entertained  that  to  have  blood  relations  present, 
though. known  to  be  against  the  party,  was  enough  to  satisfy  the 
letter  of  the  law,  and  consequently  his  friends  who  might  have 
stood  in  his  defence,  who  might  have  brought  forward  the  numerous 
-witnesses  in  Bucks  county  and  Philadelphia,  who  now  testify  he  was 
a  sane  man,  and  thus  have  carried  out  its  spirit,  had  no  information 
of  his  confinement,  or  the  causes  for  restraining  him  of  his  liberty, 
or  the  time  and  place  fixed  for  the  trial.  Nor  was  he  himself  sum- 
moned beforehand  or  brought  in  at  the  time  to  be  present  at  the  ex- 
amination of  the  witness,  on  whose  testimony  he  was  pronounced 
incapable  of  exercising  the  rights  and  duties  of  husband,  father  and 
citizen.  He  was  in  fact  not  present  for  any  purpose  of  defence,  but  for 
exhibition  merely,  a  conclusion  that  is  forced  on  the  mind  by  the 
whole  course  of  conduct,  for  the  witnesses  had  been  heard  when  he 
was  called  into  the  *room ;  his  desire  to  have  friends  and  r-Mag 
connsel  to  aid  him  was  disregarded,  and  the  business  afiect- 
ing  dl  his  high  interests  was  concluded  after  he  had  been  removed. 
In  Ex  parte  Cranmer,  12  Ves.  Jr.  465,  Chancellor  Erskine  says, 
^^the  party  must  certainly  be  present  at  the  execution  of  the  com- 
missioners. It  is  his  privilege;"  and  such  must  be  the  construction 
of  our  statute,  except  where  from  the  necessity  of  the  case  it  is  im- 
practicable to  give  literal  force  and  operation  to  the  principle,  as 
in  the  state  of  facts  instanced  in  the  8d  cliv.  of  the  2d  sec,  by  which 
a  commission  may  be  executed  against  an  inhabitant  of  the  state, 
who  is  absent  from  it,  in  the  county  containing  his  real  estate.  But 
that  is  justified  on  the  ground  of  its  being  a  purely  beneficial  mea- 
sure, to  save  the  property  from  impending  mischief;  and  to  prevent 
oppression,  the  court  exacts  ample  proof  that  such  is  the  object, 
and  directs  extraordinary  efforts  to  be  made  by  publication  or 
otherwise  to  reach  the  party  with  notice.  In  all  other  cases  pro- 
vided for  by  the  act,  as  well  that  under  consideration  as  that 
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where  the  alleged  lunatic  is  in  the  Commonwealth  but  has  no  fixed 
residence,  he  is  followed,  and  the  commission  is  executed  where 
he  is  found,  that  this  privilege  of  being  present  may  be  secured 
to  him,  and  secured  not  merely  for  exhibition  of  him  to  the 
commissioners  and  inquest,  though  that  is  doubtless  one  purpose, 
but  also  to  give  him  full  opportunity  of  defeating  proceedings 
improper  for  the  want  of  foundation  or  legal  conduct  in  any  of 
its  stages.  It  would  be  unprofitable  to  add  other  reasons  for  set- 
ting aside  the  inquisition.  It  is  indeed  impossible  to  sustain 
it  against  the  fundamental  objections  that  have  been  stated.  But 
it  may  be  added  that  another  commission  cannot  be  issued  by  the 
court  on  the  petition  in  this  case,  if  such  thing  should  be  desired. 
Pecuniary  inconvenience  is  not  that  which  the  act  contemplates 
as  a  ground  for  not  appointing  the  trial  at  the  party's  residence : 
16  Ves,  Jr.  340.  And  here  he  resided  on  his  farm  in  the  county 
actively,  and  as  his  neighbors  testify,  intelligently  engaged  in  his 
proper  vocation,  unsuspected  of  any  mental  disorder,  except  by 
a  few  relations  and  others,  who  took  their  impressions  from 
reports,  or  had  their  preconceptions  from  slight  causes,  thus 
strengthened.  In  this  condition  he  was  surprised  in  Philadelphia, 
whither  he  had  gone  to  sell  his  produce  in  the  market,  with  the 
announcement  that  he  was  thought  to  be  deranged,  that  he  must 
abandon  his  affairs  and  go  into  confinement,  and  on  the  certificate 
of  a  physician  who  had  not  seen  him  for  months,  was  made  an 
involuntary  inmate  of  the  asylum  at  Frankford.  Neither  his 
health,  nor  any  known  disposition  to  inflict  injury  on  his  friends 
or  himself,  required  such  restraint  as  a  measure  of  safety.  Some 
occasional  irregularities  in  his  conduct  are  traced  up  from  1839  to 
1847,  and  aggregated  to  found  the  fact  of  a  distempered  mind  and 
warrant  this  summary  process :  but  at  the  time  it  was  executed 
upon  him  he  farmed  '*'well,  made  his  bargains  well,  settled 
-I  his  accounts  exactly,  paid  as  punctually  as  most  debtors, 
and  had  the  good  opinion  of  his  neighbors,  who,  with  few  excep- 
tions, esteemed  him  as  a  good  housekeeper  and  farmer  as  well  as 
an  intelligent  citizen.  A  few  of  his  acts  may  be  considered 
blame-worthy,  in  the  relation  he  bore  to  the  parties  complaining 
of  them ;  but  on  the  testimony,  they  may  well  be  ascribed  to 
provocations  which  ought  to  have  been  avoided  in  his  circum- 
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stances ;  at  all  events,  one  wonld  think,  it  required  bat  little 
charity  to  place  them  in  the  category  of  common  occurrences  in 
men's  lives  who  are  touched,  as  he  is  said  to  have  been,  with  the 
infirmities  of  a  nervous  constitution.  This  seems  to  have  been 
his  misfortune,  but  the  evidence  does  not  satisfy  the  court  that  it 
affected  his  mind  to  any  extent,  for  which  an  affectionate  or  dis- 
creet deference  to  his  opinions  and  plans  for  a  frugal  husbandry, 
whilst  the  pressure  of  debt  remained  on  him,  would  not  have  been 
the  best  remedy.  His  friends  near  him,  however,  thought  other- 
wise; and  had  him  declared  a  lunatic,  on  the  testimony  of  physi- 
cians, who,  to  say  the  least,  give  us  but  a  vague  account  of  the 
moral  insanity,  under  which  they  believed  him  laboring.  It  is 
not  necessary,  on  the  question  now  before  the  court  to,  examine  into 
the  truth  of  that  finding  for  more  than  to  see  whether  it  was  in- 
convenient in  a  legal  sense,  to  have  removed  him  to  his  residence 
for  the  purpose  of  executing  the  commission.  The  petitioner 
may  have  considered  it  so  in  reference  to  the  trouble  and  expense 
merely,  and  doubtless  acted  on  some  such  view  of  the  case.  But 
that  is  not  the  view  of  the  law,  in  the  judgment  of  the  court, 
where  the  facts  show  the  party  in  the  condition  of  Mr.  Hinchman. 
Inquisition  and  the  proceedings  in  the  case  are  therefore  set 
aside  by  the  court 

Vide  Hinchman  v.  Richie,  Brightly  143 ;  Commonwealth  ez  rel.  v.  Kirk- 
bride,  2  Brewster  419. 


*In  the  Court  of  Oyer  and  Terminer  of  Lancaster  County.  [*275 
Commonwealth  v.  HAaoERTY. 

January,  1847. 

1.  A  resort  to  medical  science  is  for  many  purposes  highly  adyantageous  in 
judicial  proceedings,  but  the  opinions  of  medical  authorities  should  be 
confined  within  their  appropriate  limits. 

2.  The  authoritatiye  doctrines  of  the  common  law  must  prescribe  the  rules 
which  limit  the  extent  of  human  responsibility  for  crime. 

Lewis,  P.  J.,  in  the  coarse  of  the  charge  made  the  following 
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yemarks  in  relation  to  the  utility  of  the  medical  science  in  legal 
proceedings. 

A  resort  to  medical  science  is  for  many  purposes  highly  ad- 
vantageous in  judicial  proceedings.  To  this  source  we  look 
when  we  desire  to  learn  the  effect  of  chemical  agents  upon  each 
other,  and  upon  the  human  subject,  the  structure  of  the  system, 
the  effect  of  injuries  inflicted,  the  symptoms  which  determine  the 
presence  of  disease,  the  marks  of  destruction  by  violence,  the  in- 
dications which  establish  the  existence,  nature  and  extent  of 
mental  alienation.  Upon  these  and  kindred  subjects,  medical 
writers  may  be  consulted  with  advantage.  The  nature  of  their 
pursuits  has  directed  their  attention  to  the  subject,  and  given 
them  peculiar  opportunities  of  forming  a  judgment.  On  this  ac- 
count their  opinions,  confined  with  appropriate  limits,  may  be 
read  with  profit,  and  should  be  examined  with  respectful  consid- 
eration. But  they  claim  not  the  right,  and  they  possess  not  the 
power  to  prescribe  the  rules  which  limit  the  extent  of  human  re- 
sponsibility for  crime.  For  these  we  must  look  to  the  more 
authoritative  doctrines  of  the  common  law.  Unlike  the  theories 
of  irresponsible  writers  stimulated  by  a  desire  to  establish  some 
favorite  doctrine,  the  principles  of  legal  accountability  are  tested 
by  experience,  sanctioned  by  time,  and  have  their  foundations 
laid  in  the  solemn  official  consideration  of  all  that  is  due  in 
mercy  to  the  accused,  in  justice  to  the  safety  of  society. 

Vide  Liyingston  v.  Jones,  3  Wallace,  Jr.  G.  G. ;  Johnson  o.  Root,  1  Fisher's 
Patent  Gases,  351. 


In  the  Court  of  Quarter  Setnona  of  Lancaster  County. 

In  the  Matter  op  Mayor  Springer's  application  for  a 
Peddler  License. 

September  19, 1847. 

1.  It  is  a  well  established  principle  in  the  law  of  eyidencei  that  whenerer  the 
opinions  of  persons  haying  peculiar  knowlege  of  the  subject  of  which  thej 
speak  are  receiyed  in  eyidence,  such  opinions  must  be  accompanied  with 
'the»reasons  upon  which  thej  are  founded. 
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2.  When  an  Act  of  Assembly  regulating  the  granting  of  peddler's  licenses,  re- 
quired the  applicant  to  lay  before  the  court  "  satisfactory  evidence  "  of  his 
inability  to  earn  a  livelihood  by  bodily  labor,  the  reasons  as  well  as  the 
opinions  of  medical  witnesses  should  be  required,  before  the  court  can 
grant  the  application. 

The  facts  of  the  case  are  set  forth  ia  the  opinion  of  the  court 
which  was  delivered  by 

Lewis,  P.  J.— The  7th  section  of  the  Act  of  6th  May,  1841, 
directs  that  no  person  shall  be  licensed  as  a  hawker  or  peddler, 
unless  he  shall  produce  ^^  satisfactory  evidence,"  on  oalii,  from  at 
least  two  respectable  practising  '^'physicians,  that  such  ap-  rxcoTg 
plicant  ^'  is,  in  point  of  fact,  by  reason  of  bodily  disability, 
the  nature  and  character  of  which  shall  be  stated,  unable  to  pro- 
cure a  livelihood  at  his  trade,  if  he  have  any,  or  by  bodily  labor/* 
It  is  a  well  established  principle  in  the  law  of  evidence,  that 
wherever  the  opinions  of  persons  having  peculiar  knowledge  of 
the  subject  of  which  they  speak,  are  received  in  evidence,  such 
opinions  must  be  accompanied  with  the  reasons  upon  which  they 
are  founded.  If  an  opinion  appear  to  be  well  sustained  by  the 
reasons  given  in  its  support,  it  must  necessarily  operate  upon  the 
minds  of  the  triers.  But  if  the  reasons  are  insufficient  it  will 
deserve  but  little  consideration.  And  therefore  no  judge  or  jury 
can  know  what  credence  to  give  to  a  mere  opinion  unless  the 
reasons  upon  which  it  is  founded  are  also  set  forth.  This  princi- 
pie  of  common  law,  and  we  may  add,  of  common  sense,  is  preserved 
by  the  legislature  in  the  Act  of  Assembly  regulating  the  grant- 
ing of  peddler's  licenses.  It  is  the  duty  of  the  applicant  to  lay 
before  the  court  "satisfactory  evidence"  of  his  inability  to  earn 
a  livelihood  by  bodily  labor.  If  no  other  language  had  been 
used,  the  general  principle  would  apply,  and  the  reasons  as  well 
as  the  opinions  of  medical  witnesses  would  be  required.  But  the 
act  further  declares  that  the  evidence  shall  be  derived  from  prac- 
tising physicians.  One  is  not  sufficient.  As  many  witnesses 
are  required  as  would  be  necessary  to  convict  of  treason  or  per- 
jury. By  the  mouth  of  two  witnesses  shall  the  fact  be  estab- 
lished that  there  is  a  " bodily  disability,"  audit  is  imperative 
that  "  the  nature  and  character  "  of  that  disability  shall  be  stated. 
We  are  informed  by  the  testimony  of  the  physicians  that  the  ap- 
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pllcant  is  affected  with  ^^  Gaatro-Hepatalgia."  The  wisdom  of 
our  ancestors,  in  the  country  from  whence  we  derive  our  corn- 
men  law,  by  civil  or  ecclesiastical  statutes,  discountenanced  the 
performance  of  religious  services,  and  the  pleading  in  courts  of 
justice  "  in  a  tongue  not  understanded  of  the  people."  And, 
unskilled  as  we  are  in  the  medical  science,  we  trust  we  shall  be 
excused  if  we  fail  to  arrive  at  any  occult  meaning  which  may  be 
supposed  to  lurk  behind  the  fanciful  compound  of  Greek  terms 
in  which  the  medical  science  delights.  We  see  nothing  in  the 
term  used  in  the  present  case,  either  arising  from  the  separate 
origin  of  each  part  of  it,  or  in  the  nature  of  the  new  compound, 
which  indicates  anything  more  dian  that  the  applicant  is  affected 
with  a  pain  in  the  stomach  and  liver.  How  seriously  affected, 
whether  extensively,  permanently  or  temporarily  affected,  is 
not  stated.  Neither  the  nature  or  cause  of  the  pain  is  stated. 
(jastro-Hepatitis,  if  the  compound  be  admissible,  might  have 
conveyed  the  idea  that  the  disease  was  accompanied  with  inflam- 
matory action.  But  Hepatalgia  is  still  more  indefinite  to  our 
comprehension.  We  only  see  that  the  applicant  has  a  pain 
of  some  sort,  and  that  the  location  of  the  pain  is  either  in  the 
stomach  and  liver  or  in  the  region  of  those  portions  of  the  human 
system.  The  location  of  the  disease  is  proper;  but  whether 
*it  arises  from  a  merely  local  affection,  or  from  some  gen- 
-^  eral  condition  of  the  system,  is  not  stated.  Its  '^  nature 
and  character*'  must  be  stated,  and  from  these  the  court  must 
judge  whether  the  applicant  be  entitled  to  a  license.  For  aught 
that  appears,  the  active  life  of  a  travelling  peddler  may  produce 
an  exacerbation  of  the  complaint,  which  may  be  much  more  in- 
jurious than  his  present  pursuit.  We  are  calling  for  no  high  ex- 
ertion of  medical  talent,  we  require  no  display  of  the  learning  of 
Classes  and  Orders,  such  as  Cullen,  Linnaeus,  Yogel  and  others, 
have  given  to  the  profession.  But  we  do  require  a  plain  state- 
ment of  "the  nature  and  chaM^cter"  of  the  bodily  disability  re- 
lied upon,  in  order  that  we  may  pronounce,  upon  our  own 
consciences,  that  we  have  "satisfactory  evidence"  of  the  appli- 
cant's inability  "  to  procure  a  livelihood  by  his  trade,  or  by  bodily 
labor."  We  have  no  such  evidence  before  us  on  the  present  oc- 
casion, and  for  this  reason  the  petition  for  the  license  is  denied. 

(190) 


Digitized  by 


Google 


Vol.  VII.]  HARLOCKER  v.  GERTNER.  277 

In  the  Court  of  Common  Plea%  of  Columbia  County. 

Harloceer  v.  Gertker. 

January  19,  1842. 

The  plaintiff  cannot  recover  in  an  action  for  medicines  sold  and  delivered, 
when  his  only  evidence  was  his  book  of  original  entries  proved  bj  his  own 
oath,  when  it  appeared  that  he  had  commenced  the  practice  of  medicine 
without  anj  previous  stndj  or  experience,  and  that  he  did  not  disclose  the 
nature  of  his  compounds  or  the  ingredients  of  which  thej  were  composed, 
and  when  the  book  only  described  them  as  "  papers"  and  '<  boxes  of  salve." 

The  charge  of  the  court  was  delivered  by  Lewis,  P.  J.,  who 
instructed  the  jury  that  a  book  of  original  entries,  when  proved 
by  the  oath  of  the  party,  was  evidence  of  medicines  sold  and  de- 
livered, and  of  their  prices ;  but  where  it  appeared  that  the  plain- 
tiff had  commenced  the  practice  of  medicine  without  any  pre- 
vious study  or  experience,  and  he  did  not  disclose  the  nature  of 
his  compounds,  or  the  ingredients  of  which  they  were  composed 
(the  book  only  describing  them  as  "papers"  and  "boxes  of 
salve"),  the  jury  would  be  fully  justified  in  finding  them  to  be 
no  value  whatever.  To  allow  a  recovery  on  a  book  account  for 
secret  remedies  would  encourage  empiricism  in  its  worst  form. 

Verdict  for  the  defendant. 


*In  the  District  Court  for  the  City  and  County    r*3Qg 
of  Lancaster. 

The  Bank  of  Pennsylvania  v.  Henry  M.  Bayard. 

December  Term^  1845. 

1/  A  judgment  creditor  whose  judgment  is  a  lien  on  the  defendant's  land, 
and  who  is  proceeding  with  all  diligence  to  execute  his  judgment,  cannot 
be  intercepted  and  defeated  hj  another  judgment  creditor,  whose  judgment 
is  not  a  lien,  but  who  obtains  a  judgment  of  revival  under  an  agreement 
with  the  defendant,  and  immediately  issues  a  liber  art  faeUti^  the  defendant 
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agreeing,  in  order  to  make  sach  writ  good,  that  9k  fieri  fadat^  levy,  no  con- 
demnation, and  an  appraisement  of  rent,  be  considered  as  having  been  bad. 
Held,  that  the  Uberari/aciat  is  irregular,  and  a  fraud  upon  the  first  lien  and 
execution  creditor. 

2.  A  Uberari  facias  requires  9k  fieri  facia*  Uvy,  and  inquisition  to  support  it,  ac* 
cording  to  the  Act  of  Assembly  "  relating  to  executions." 

3.  A  yigilant  creditor  is  justified  in  the  diligent  use  of  all  legal  means  and 
process  to  recover  his  debt,  but  he  must  pursue  them  legally,  otherwise 
their  employment  is  fraudulent  in  regard  to  othera  who  are  ate  iiyuriously 
affected. 

Parkcy  Dillingham^  and  StevenSj  for  the  plaintiffV 

Cameron  and  Penrose^  for  the  Bank  of  Middletown. 

The  opinion  of  the  court  was  delivered  bj 

Hayes,  P.  J. — The  rule  in  this  case  is  to  show  cause  why  the 
Uberari  fada^y  No.  29,  December  Term,  1845,  and  so  much  of 
the  agreement  of  *the  parties  as  relates  to  it,  should  not 
-I  be  set  aside  and  vacated.  The  writ  of  Uberari  facias  was 
issued  and  placed  in  the  hands  of  the  sheriff  on  the  12th  of  No- 
vember, 1845.  It  was  issued  by  the  prothonotary  of  the  Dis- 
trict Court,  in  pursuance  of  an  agreement  between  the  plaintiff 
and  the  defendant  made  on  the  11th  day  of  November,  and  filed 
in  the  prothonotary's  office  on  the  12th,  the  day  on  which  the 
liberari  facias  issued. 

On  the  11th  of  November,  the  Bank  of  Pennsylvania  had  one 
judgment  only  against  H.  M.  Bayard,  which  was  entered  in  this 
court,  on  the  4th  of  January,  1842,  and  bound  the  real  estate  of 
which  he  was  then  the  owner  in  Lancaster  county ;  but  it  was  no 
lien  on  his  after  acquired  lands. 

The  object  of  the  agreement  was,  inter  aUa^  to  reach  such 
lands  which  had  already  been  levied  upon  by  an  execution  of  the 
Bank  of  Middletown,  and  its  first  stipulation,  was  that  an  amica- 
ble scire  facias  should  be  entered  to  revive  the  said  judgment. 
The  agreement  also  stipulated,  that  the  judgment  should  be  re- 
vived, not  of  the  next  preceding  September  Term  of  the  District 
Court,  but  of  the  June  Term,  1845 ;  and  then,  it  was  further 
agreed,  that  a^.  fa.  should  be  considered  as  having  issued,  and 
been  returned  to  September  Term  1845,  levied  on  the  defend- 
ant's real  estate,  to  wit :  a  piece  of  land  in  West  Hempfield  town- 
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ship,  containing  six  acres  with  a  one-storj  framed  dwelling- 
house,  a  frame  stable,  blacksmith's  shop  and  other  improvements 
thereon,  adjoining  property  of  John  K.  Smith,  E.  B.  Grubb  and 
John  Landis ;  also  No.  2,  two  pieces  of  land  in  the  said  town- 
ship containing  eighteen  acres,  adjoining  No.  1,  and  land  of  John 
Landis  and  others,  with  several  large  ore-banks  thereon  ;  No.  3, 
the  undivided  eighth  part  of  a  tract  of  land  in  the  said  township, 
containing  one  hundred  and  forty-four  and  one-fourth  acres,  with 
a  one-story  stone  dwelling-house,  a  small  one-story  tenant  house, 
bank  barn,  wagon-shed,  corn-crib,  hog-pen,  several  springs  of 
running  water,  several  wells  of  water,  and  other  improvements 
thereon,  adjoining  property  of  John  Garber,  George  Getz,  M. 
Swar,  A.  Brown,  and  others,  inquisition  held  and  not  condemned, 
and  rent  assessed  at  $28,000,  in  the  same  manner  and  form  as 
the  return  to  the  ji.  fa.  No.  23,  to  November  Term  1845,  in  the 
Court  of  Common  Pleas  of  Lancaster  county ;  the  object  being 
to  enable  the  plaintiff  to  have  a  writ  of  liberarifacia%  to  Decem- 
ber Term  1845. 

The  sheriff  was  commanded  by  the  writ  of  Kberari  facias,  is- 
sued in  pursuance  of  this  agreement,  that  justly  and  withoat 
delay,  the  said  real  estate,  with  the  appurtenances  to  the  presi- 
dent, directors  and  company  of  the  Bank  of  Pennsylvania,  he 
should  cause  to  be  delivered  at  the  valuation  and  appraisement 
aforesaid,  to  hold  the  same  to  them,  their  successors  and  assigns, 
according  to  the  form  of  the  Act  of  Assembly  in  such  case  made 
and  provided,  until  the  debt,  damages,  and  costs  with  interest, 
&c.,  be  fully  levied  thereout. 

♦The  fieri faciasy  No.  23,  to  November  Term,  1845  of  r*3QQ 
the  Court' of  Common  Pleas  of  Lancaster  county,  referred 
to  in  the  agreement,  is  one  of  the  two  writs  of  fieri  facias  (Nos. 
22  and  33  to  November  Term  1845),  issued  on  judgments  of  the 
Bank  of  Middletown  against  Henry  M.  Bayard,  on  the  9th  day 
of  September  1845,  which  were,  on  the  19th  day  of  the  same 
month,  levied  on  the  defendant's  real  estate  in  West  Hempfield 
township,  containing,  &c.,  the  description  of  which  levy,  endorsed 
on  the  said  writs,  is  precisely  that  which  is  copied  from  the  said 
endorsement  into  the  agreement  aforesaid,  between  the  Bank  of 
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Pennsylvania  and  Henry  M.  Bayard,  made  on  the  11th  day  of 
November. 

Upon  this  levy  of  the  Bank  of  Middletown,  an  inqnisition  was 
taken  on  the  premises,  on  Friday,  October  8d,  1845,  and  the 
same  not  being  condemned,  the  inquest  assessed  the  yearly  rents 
and  profits  beyond  reprizes  of  the  said  real  estate,  to  be  of  the 
value  of  $28,000.  The  sheriflT  returned  these  writs  to  the  court, 
with  ^^  defendant's  real  estate  levied  upon,  inquisition  held  and 
not  condemned,  and  rent  assessed  at  $28,000,"  on  the  third 
Monday  of  November,  being  the  17th  day  of  the  month.  On 
the  18th  day  of  November,  the  Bank  of  Middletown  issued  a 
Itberari  facias,  No.  22,  to  November  Term  1845,  with  the  sheriflf's 
return  of  the  levy  on  the  defendant's  real  estate  as  endorsed  on 
the  said  fieri  facias  and  the  inquisition  annexed ;  which  liherari 
facias  was  put  into  the  sheriff's  hands  on  the  same  day,  com- 
manding him  that  justly  and  without  delay,  the  said  tracts  of 
lands  with  the  appurtenances,  to  the  said  bank,  he  should  cause 
to  be  delivered,  &c.,  &c. 

The  judgments  of  the  Bank  of  Middletown  against  Henry  M. 
Bayard,  on  which  the  said  writs  of  fieri  facias  were  issued,  were 
entered  in  the  Court  of  Common  Pleas  of  this  county ;  one  on 
the  26th  day  of  August,  the  other  on  the  28th  day  of  August, 
1845. 

The  rule  to  show  cause  why  the  liherari  facias  issued  by  the 
Bank  of  Pennsylvania,  No.  29,  December  Term  1845,  and  so 
much  of  the  agreement  of  the  parties  as  relates  thereto,  should 
not  be  set  aside  and  vacated,  was  granted  at  the  instance  of  the 
Bank  of  Middletown,  on  the  affidavits  of  Charles  B.  Penrose  and 
James  Cameron,  attorneys  thereof.  It  was  made  returnable  on 
the  1st  of  December  instant :  and  the  sheriff  on  the  1st  December 
1845,  returned  the  writ  of  liherari  facias  mentioned  therein,  is- 
sued by  the  Bank  of  Pennsylvania,  which  was  filed  in  the  pro- 
thonotary's  office  with  the  following  endorsements:  "Writ  exe- 
cuted per  endorsement  on  the  back,  so  answers  David  Hartman, 
sheriff" — "November  15,  1846,  premises  extended  by  the  de- 
livery of  the  actual  possession  thereof  this  day  to  Henry  R. 
Reed,  plaintiff's  agent ;  so  answers 

"David  Hartman,  Sheriff." 
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The  first  question  which  presents  itself  on  a  review  of  the  pro- 
ceedings of  the  Bank  of  Pennsylvania,  relates  to  the  regularity 
of  this  liherari  ^facias.  It  was  issued  on  the  same  day  rucQAo 
the  judgment  was  entered  by  the  agreement  of  the  parties 
for  an  amicable  sci.fa.  to  revive  the  plaintiff's  judgment  of  the 
4th  of  January,  1842.  No  writ  of  fieri  facias  was  issued,  no 
levy  of  course  was  made  or  could  be  made,  and  no  inquisition 
was  or  could  be  held  or  taken  on  the  process  of  the  Bank  of 
Pennsylvania.  All  this  is  manifest  from  the  agreement  itself, 
which  stipulates  that  ^  fieri  facias  shall  be  considered  as  having 
issued  and  been  returned  to  September  Term,  1846 ;  levied  on 
the  defendant's  real  estate ;  inquisition  held,  and  not  condemned, 
and  the  rent  assessed  at  $28,000,  on  a  judgment  to  be  entered 
in  pursuance  of  the  agreement,  and  which  was  entered,  in  fact, 
on  the  next  day,  to  wit,  the  12th  of  November.  So  that  the 
parties  agree  to  consider  as  done  what  was  impossible,  in  fact 
and  law,  i.  e.,  a  fieri  facias  as  having  issued,  levy  thereon  and 
inquisition,  returnable  to  the  September  Term,  then  past,  on  a 
judgment  which  had  no  existence  anterior  to  the  ensuing  12th  of 
November.  Now,  an  actual  fieri  facias^  without  a  judgment,  is  a 
nullity ;  and  an  imaginary  fieri  facias,  without  an  actual  judg- 
ment, if  it  cannot  be  less  than  a  nullity,  is  nothing  more.  But 
here  not  only  is  the  fi.  fa.  imaginary,  but  the  levy  and  inquisi- 
tion. The  parties  agree  to  consider  them  as  having  been  had, 
when  they  could  not  by  legal  possibility  have  existed,  that  is  to 
say,  before  the  only  foundation  on  which  any  proceedings  in  exe- 
cution could  rest,  was  laid  by  the  entry  of  the 'judgment  of 
revival  on  the  12th  of  November. 

The  only  real  proceedings  on  the  part  of  the  plaintiff,  by  the 
plaintiff's  own  showing,  are  the  judgment  of  the  4th  of  January, 
1842,  the  judgment  of  revival  of  the  12th  November,  1846,  and 
Uberari  facias  is  sued  thereon  on  the  same  day.  There  is  pos- 
itively no  intervening  process  of  execution  between  the  last-men- 
tioned judgment  and  the  Uberari  facias. 

There  could  be  no  question,  if  this  were  a  venditioni  exponas^ 
instead  of  a  liherari  fa^cias,  issued  thus  without  dk  fieri  facias^  that 
it  would  be  irregular.  It  has,  indeed,  been  so  decided  in  a  case 
in  which  there  were  a  levy  and  condemnation  by  a  fieri  facias 
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on  another  judgment  against  the  same  defendant :  1  Miles  286. 
A  fieri  facias  is  not  more  essential  to  a  venditioni  exponas  than 
to  a  liberari facias.  The  sheriflf  can  no  more  deliver  possession 
of  what  he  has  not  levied  on  than  he  can  sell  it.  It  is  a  settled 
doctrine  that  "  all  the  power  of  the  sheriflf  to  dispose  of  real 
estate  is  founded  on  the  levy ;  he  can  neither  inquire  by  inquest, 
nor  extend,  nor  sell  anything  else :"  4  Watts  214,  per  Rogers,  J. 
Accordingly  it  is  seen  that  writs  of  venditioni  exponas  contain  a 
particular  recital  oi  the  fieri  facias  and  levy,  on  the  authority  of 
which  they  are  issued ;  and  the  same  is  exactly  true  in  regard  to 
writs  of  liberari  facias. 

Even  an  actual^. /a.  and  levy  before  the  entry  of  the  scire 
facias^  for  the  revival  of  the  judgment  of  the  4th  of  January, 
1842,  if  such  had  existed,  must  have  been  held  to  be  abandoned 
*S101  ^y  the  judgment  of  revival,  according  *to  Robbins  v.  Bel- 
las, 2  Watts  365,  and  Meason's  Estate,  4  Id.  341. 

But  further,  the  writ  of  liberari  facias  is  a  statutable  pro- 
ceeding, every  step  in  which  is  prescribed  by  the  Act  of  Assem- 
bly. The  Act  of  the  16th  of  June,  1836,  "  relating  to  execu- 
tions," treats  under  the  seventh  head  of  the  liberari  facias^  and 
enacts  in  section  48,  "  if  the  clear  profits  of  the  real  estate  of  any 
such  defendant  will,  in  the  opinion  of  the  inquest,  be  suflScient  to 
pay  the  debt  or  damages  to  be  levied  as  aforesaid,  together  with 
the  costs,  the  sheriflf  or  other  oflScers  shall  proceed  by  the  inquest 
aforesaid  to  assess  the  value  of  the  yearly  rents  or  profits  of  such 
land,  beyond  all  reprizes,  and  make  return  thereof  to  the  court 
with  his  writ  as  aforesaid." 

''  Sect.  49.  Upon  the  return  of  such  writ,  with  the  inquisition, 
assessing  the  value  of  the  yearly  rents  or  profits  as  aforesaid,  the 
plaintiff  may  have  a  writ  of  liberari  facias  to  deliver  the  said 
real  estate  with  the  appurtenances  to  him,  at  the  valuation  and 
appraisement  aforesaid,  to  be  holden  by  him,  his  executors, 
administrators  and  assigns,  until  such  debt  or  damages,  with 
lawful  interest  thereon  from  the  day  of  the  judgment  rendered, 
be  fully  levied  thereout,  and  make  return  thereof,  under  his 
hand  and  seal,  to  the  court." 

Now,  every  word  of  these  enactments  presupposes  the  legal 
necessity  of  a  fieri  facias^  levy  and  inquisition,  to  uphold  the 
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writ  in  question.  The  provisions  relating  to  this  writ  are 
arranged  under  one  of  the  seventeen  general  divisions  of  the  law 
relating  to  executions,  which  is  entitled  "  of  the  lilerari  facias 
after  a  writ  oi  fieri  facias.''  First.  The  sheriff  having  summoned 
an  inquest  to  ascertain  the  annual  value  of  the  defendant's  real 
estate,  if  their  opinion  be  that  the  clear  profits  will  be  sufScient 
to  pay  the  debt  or  damages  to  be  levied,  with  the  costs,  he  shall 
proceed  by  them  to  assess  the  yearly  rents  and  profits,  and  shall 
make  return  thereof  to  the  court,  with  his  writ  aforesaid. 
Secondly.  Upon  the  return  of  such  writ,  with  the  inquisition 
assessing  the  value  of  the  yearly  rents  or  profits  as  aforesaid,  the 
plaintiff  may  have  a  writ  of  liberari  facias.  What  plaintiff? 
Beyond  all  doubt,  the  plaintiff  in. "  such  writ,"  just  mentioned ; 
"to  him"  the  said  real  estate,  with  the  appurtenances,  is  to  be 
delivered,  &c. 

I  believe  it  to  be  useless  to  dwell  longer  upon  this  point, 
which  can  hardly  be  made  clearer  by  illustration.  I  am  of 
opinion  that  the  liberari  facias  issued  by  the  President,  Directors 
and  Company  of  the  Bank  of  Pennsylvania  v.  Henry  M.  Bayard, 
No.  29,  December  Term,  1845,  is  irregular. 

But  can  the  Bank  of  Middletown  avail  itself  of  that  defect  ? 
In  general,  it  is  unquestionably  true,  that  it  is  only  the  parties 
in  an  action  that  can  object  to  an  irregularity  or  error  in  the  pro- 
ceedings. None  but  parties  or  *privies  can  sue  out  a  writ  r*oi  i 
of  error.  Collaterally,  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  cannot  be  impeached.  To  these  general  rules, 
as  to  irregularities,  fraud  is  an  admitted  exception,  though 
even  this  exception  is  restrained  to  those  who  are  directly  injured 
by  the  fraud;  for  a  creditor  at  large  cannot  assail  a  judgment  on 
the  ground  of  fraud,  if  it  appear  that  he  would  not  be  benefited 
by  setting  it  aside.  The  material  inquiry  here  is  whether  the  Bank 
of  Middletown  is  immediately  injured  by  this  liberari  facias  f 
The  Bank  of  Middletown  had,  as  we  have  seen,  two  judgments 
entered  in  this  county  in  August  last,  against  Henry  M.  Bayard, 
and  had  proceeded  hj  fieri  facias  to  levy  on  all  his  real  estate  in 
this  county,  the  same  having  been  all  acquired  since  the  judg- 
ment of  the  Bank  of  Pennsylvania  in  1842.  The  levy  was  made 
on  the  19th  of  September,  an  inquest  was  duly  summoned,  who 
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were  of  the  opinion  that  the  rents  and  profits  of  the  said  real 
estate,  beyond  all  reprizes,  would  be  sufficient  in  seven  years,  &c., 
and  the  sherifi*  proceeded  by  the  inquest  to  assess  the  value  of 
the  yearly  rents  and  profits,  &c.,  which  were  assessed  at  $28,000 ; 
and  of  this  he  made  return  to  the  court  with  his  writ,  according 
to  law.  Immediately  upon  the  return  of  that  writ  (the  next  day), 
the  Bank  of  Middletown  sued  out  a  writ  of  liherari  facias^  as 
already  stated,  placed  it  in  the  hands  of  the  sheriflf  to  be  executed, 
and  required  him  to  proceed.  This  he.  refused  to  do,  because  he 
had  already,  to  wit,  on  the  15th  of  November,  delivered  the  pos- 
session to  the  Bank  of  Pennsylvania  on  the  writ  of  liberarifadcts 
received  by  him  on  the  12th  of  November.  Thus  the  Bank  of 
Middletown,  having  proceeded  by  consecutive  steps  from  judgment 
to  fi.fa.,  levy,  inquisition,  return  of  fi.  fa.  to  the  liberari  facias 
which  the  Act  of  Assembly  gives  to  a  plaintiff  after  such  steps 
taken,  finds  itself  intercepted  by  the  liberari  facias  issued  by  the 
Bank  of  Pennsylvania,  without  any  previous  fi.  fa.  or  levy  to 
authorize  or  support  it.  Is  the  Bank  of  Middletown  injured? 
It  is  prevented  by  this  interposition  from  having  the  defendant's 
estate  extended.  Had  not  this  irregular  liberari  facias  of  the 
Bank  of  Pennsylvania  been  issued  and  given  to  the  sheriff,  that 
officer  would  have  delivered  the  defendant's  estate,  yielding 
$28,000  a  year  to  the  Bank  of  Middletown.  The  loss  to  the 
latter,  therefore,  is  the  present  deprivation  of  those  large  and 
'  important  means  of  payment  of  the  debts  for  which  the  defend- 
ant has  confessed  judgment ;  which  the  Bank  of  Middletown  was 
seeking  by  a  vigilant  prosecution  of  the  legal  remedy  to  obtain. 
In  short,  if  the  Bank  of  Pennsylvania  had  no  right  to  this  extent, 
by  law,  it  has  by  an  abuse  of  legal  process  defeated  the  Bank  of 
Middletown  which  had  a  right  to  it,  and  which  has  therefore  not 
only  sustained  a  loss,  but  sustained  it  wrongfully.  It  is  damnum 
cum  injuria. 

The  claim  of  the  Bank  of  Pennsylvania,  is  no  doubt  just  as 
meritorious  as  that  of  the  Bank  of  Middletown,  nor  could  the 
former  Bank  be  visited  *with  censure  for  diligently  pursuing 
-I  all  legal  means  to  recover  the  debt  owing  to  it ;  the  law  even 
favors  a  vigilant  party.  A  debtor  also  may  prefer  one  creditor 
to  another.     But  when  the  writs  of  law,  which  are  the  remedial 
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instruments  of  justice,  are  resorted  to  as  the  means  of  enforcing 
payment,  or  securing  a  preference,  they  must  be  legally  employed, 
otherwise  the  employment  of  them  becomes  a  legal  fraud  upon 
those  who  are  immediately  and  injuriously  affected.  Such  I 
deem  the  Uberari  fcunas  issued  in  this  case  by  the  President, 
Directors  and  Company  of  the  Bank  of  Pennsylvania  against 
Henry  M.  Bayard,  to  be  in  regard  to  the  Bank  of  Middletown. 
I  therefore  hold,  that  the  latter  is  entitled  to  except  to  the  same 
as  irregular,  and  to  have  it  set  aside  and  vacated.  The  rule 
granted,  at  the  instance  of  the  Bank  of  Middletown  upon  the 
Bank  of  Pennsylvania,  to  show  cause  &c.,  is  to  that  extent  (t.  e. 
with  respect  to  the  writ),  made  absolute. 


In  the  District  Court  for  the  Oity  and  County  of  Philadelphia. 
In  rb  Rowland's  Estate.    Coleman's  Petition. 

February  19,  1848. 

1.  It  is  not  competent  for  the  court,  upon  the  application  of  a  third  person, 
to  Tacate  and  annul  a  judgment  between  other  parties  who  ask  no  action 
and  attempt  by  the  process  of  the  court  no  injury  to  his  rights,  and  which 
judgment,  though  fraudulent  and  inoperatiye  as  to  him,  is  perfectly  good 
as  to  all  the  world  beside. 

2.  A  Yoluntary  bond  is  in  law  and  equity  a  gift  of  the  money,  and  a  judg- 
ment on  such  a  bond  cannot  be  Impeached  by  a  legatee,  who  is  only  Tolun- 
teer,  on  the  ground  that  "  no  consideration  or  at  best  one  almost  nominal " 
was  giyen  for  th^  bond. 

3.  A  judgment  may  be  impeached  collaterally  in  another  court  than  that  in 
which  it  was  rendered,  by  third  persons,  for  covin  or  collusion  between  the 
parties  to  it  in  fVaud  of  their  rights,  and  such  a  question  may  be  determined 
in  Pennsylrania  by  the  Orphans'  Court  upon  the  settlement  of  the  account 
of  an  executor,  or  the  distribution  of  the  funds  in  his  hands.  And  that 
court  may  direct  an  issue  to  the  Common  Pleas  for  trial  of  facts  contested, 
although  the  judgment  in  dispute  be  entered  in  the  District  Court. 

John  Rowland  died  testate,  appointing  his  brother  Faltial 
sole  executor.  Upon  a  reference  of  executor's  accounts  it  ap- 
peared that  after  various  debts,  &c.,  paid,  there  remained  upwards 
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of  $9000,  which  the  executor  claimed  as  judgment  creditor,  and  the 
decedent's  widow  as  solelegatee.  The  judgment  by  virtue  of  which 
the  executor  claimed  $9000  as  a  judgment  was  obtained  by  him 
on  decedent's  bond  and  warrant,  and  had  been  entered  of  record 
*during  the  decedent's  lifetime  in  the  District  Court  of 
-"  Philadelphia  county.  Upon  a  subsequent  reference  with 
instructions  to  examine  into  the  evidence  of  the  executor's  claim, 
the  auditor  reported  that  the  validity  of  the  judgment  had  been 
attacked,  and  he  suggested  that  to  ascertain  the  same  a  feigned 
issue  should  be  awarded  by  the  District  Court.  After  consider- 
able delay,  the  widow  applied  by  petition  to  the  Orphans'  Court. 
Her  petition,  supported  by  affidavit,  averred,  inter  alia^  that  for 
the  bond,  &c.,  the  consideration  was  almost  nominal :  that  the 
debt  thereby  contracted  had  been  paid ;  and  it  then  prayed  that 
the  court  would  award  a  feigned  issue  to  ascertain  what  and  how 
much  was  due  on  said  bond,  &c.,  to  the  executor.  The  prayer  of 
this  petition  the  Orphans'  Court  refused,  on  the  ground  that  they 
could  not  collaterally  examine  the  validity  of  a  judgment  in  the 
District  Court ;  and  they  said  that  the  proper  mode  of  proceed- 
ing was  by  application  to  the  court  where  the  judgment  had  been 
entered.  The  widow  married,  and  a  new  petition,  by  her  hus- 
band, Harris  Coleman,  with  a  like  prayer  and  avernments,  was 
presented  to  the  District  Court,  as  follows :  "  that  John  Rowland, 
former  husband  of  the  said  Isabella,  died  in  1840,  and  by  his  last 
will  and  testament  made  his  brother,  Faltial  S.  Rowland,  his  ex- 
ecutor, and  the  said  Isabella  his  sole  legatee ;  that  more  than 
$9000  remains  in  said  executor's  hands  for  distribution,  which 
sum  the  executor  claims  a  right  to  retain  by  virtue  of  a  judgment 
entered  on  decedent's  bond  and  warrant  of  attorney  on  the  records 
of  this  court  on  April  7th,  1837,  in  the  penal  sum  of  more  than 
812,000. 

Your  petitioner  says  that  no  consideration,  or  at  best  one  almost 
nominal,  was  given  for  the  bond  and  warrant  on  which  said  judg- 
ment is  founded ;  that  whatever  was  due  thereon  has  been  fully 
paid,  and  that  notwithstanding  such  defective  consideration  and 
payment,  the  executor  keeps  fraudulently  on  the  records  of  this 
court,  the  said  judgment,  uncancelled  and  unsatisfied. 

Your  petitioner  therefore  prays  your  honorable  court  to  award  a 
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feigned  issue,  for  the  purpose  of  ascertaining  whether  any  and 
what  sum  is  due  to  the  executor  on  said  judgment,  and  that  such 
other  relief  be  granted  as  your  honorable  court  may  seem  meet. 
And  your  petitioner,  as  in  duty  bound,  will  ever  pray,  &o. 

Habbis  Coleman." 

M^Intire,  for  petitioner ;    William  B.  Reedy  contrd. 

The  opinion  of  the  court  was  delivered  by 

Shabswood,  p.  J. — It  appears  to  us.  that  the  prayer  of  this 
petitioner  ought  not  to  be  granted. 

The  only  case  in  which  we  are  bound  as  a  matter  of  right  to 
award  a  feigned  issue  is  when  any  fact  connected  with  the  distri- 
bution of  the  proceeds  of  a  sheriff's  sale  under  an  execution  issued 
from  this  court,  is  in  dispute :  Act  of  16th  June,  1833,  sects. 
86-88,  Purd.  Dig.  452.  In  all  other  cases  it  is  matter  of  dis- 
cretion, and  we  think  that  we  ought  not  to  exercise  *the  r*Qi4 
power  unless  for  the  purpose  of  informing  our  consciences 
as  to  facts  material  to  the  decision  of  some  question  pending 
before  us.  It  is  not  enough  for  a  party  to  propound  a  question  and 
show  that  he  has  some  interest  in  the  decision  of  it.  He  must 
have  a  standing  in  court  and  a  right  to  ask  for  some  judgment 
or  decree.  Upon  the  application  of  a  third  person  it  is  not  com^ 
petent  for  the  court  to  vacate  and  annul  a  judgment  between 
other  parties  who  ask  no  action,  and  attempt  by  the  process  of 
the  court  no  injury  to  his  rights,  and  which  judgment  though 
fraudulent  and  inoperative  as  to  him,  is  perfectly  good  as  to  all 
the  world  besides :  Dougherty's  Estate,  9  W.  &  S.  189 ;  Hum- 
phreys V.  Bawn,  8  Watts  78. 

When  it  is  alleged  and  shown  to  the  court  that  a  judgment  en- 
tered upon  bond  and  warrant  of  attorney  has  been  obtained  by 
misrepresentation,  fraud  or  other  undue  means,  inter  partes^  or 
has  been  given  on  a  consideration  which  has  failed,  either  in  whole 
or  in  part,  and  in  some  other  similar  cases,  upon  application  of 
the  party  defendant  they  will  open  the  judgment^  and  let  him 
into  a  defence.  The  plaintiff  declares  upon  his  bond,  the  de- 
fendant pleads,  and  if  the  jury  find  for  the  defendant,  judgment 
is  entered  for  him,  that  be  go  without  day. 
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When  the  defendant  is  dead,  his  personal  representatives 
should  make  the  application  to  be  let  into  a  defence. 

The  interest  of  a  creditor  or  legatee  of  a  decedent,  can  in  gen- 
eral only  be  prosecuted  or  defended  under  the  wing  of  the  execu- 
tor or  administrator.  Where,  in  a  case  proper  for  his  interposi- 
tion, the  executor  of  a  defendant  should  refuse  at  the  request  of 
those  interested  to  take  the  necessary  steps,  to  have  an  unjust 
judgment  opened,  it  would  be  a  clear  case  of  mismanagement  of 
the  estate ;  and  the  Orphans'  Court  would  doubtless  dismiss  him 
and  appoint  another  in  his  stead. 

It  would  be  much  the  same  case  if  an  executor  should  claim  to 
retain  upon  a  judgment  confessed  in  his  favor  by  the  decedent, 
and  should  set  up  its  conclusiveness  in  bar  of  an  inquiry  by  his 
cestui  que  trust  into  its  merits. 

The  case  before  us  is  of  this  character,  and  presents  peculiar 
diflSculties  to  any  proceeding  by  us.  The  plaintiflf  in  the  judg- 
ment asked  to  be  relieved  against  the  executor  of  the  original  de- 
fendant. If  he  was  substituted  on  the  record,  as  regularly  he 
should  be,  it  would  present  the  anomaly  of  a  suit  by  a  man 
against  himself;  but  in  case  the  judgment  be  opened,  how  can 
this  be  avoided ;  how  can  any  one  who  is  not  the  personal  repre- 
sentative be  substituted  as  defendant  ?  Who  is  to  plead,  and  in 
whose  favor  is  final  judgment  to  be  rendered  if  the  verdict  is  for 
the  defendant  ?  On  the  other  hand,  if  the  feigned  issue  asked  for 
is  awarded  and  the  judgment  is  found  to  be  fraudulent,  what  judg- 
ment or  decree  is  the  eourt  to  give  upon  the  finding ;  what  entry 
is  to  be  made  on  the  record  ?  That  the  judgment  bo  vacated  and 
^  stricken  oflf?     Surely  *not:  for  if  other  assets,  real  or  per- 

-'  sonal  should  be  found  hereafter,  so  that  besides  paying  the 
legacy  of  the  petitioner,  there  would  be  enough  to  pay  the  plain- 
tiff, the  same  contest  must  be  repeated  with  creditors,  purchasers, 
other  legatees,  heirs  or  next  of  kin  ;  for  as  the  finding,  if  in  favor 
of  the  plaintiff,  would  not  have  been  conclusive  upon  them,  who 
were  no  parties  to  it,  so  if  against  him,  it  shall  not  be  conclusive 
upon  him. 

To  make  any  judicial  proceeding  conclusive  it  must  be 
mutually  so,  and  this  doctrine  is  expressly  applied  to  the  case  of 
feigned  issues :  Shulze's  Appeal,  1  Barr  251.    It  is  true  the  peti- 
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tioner  claims  in  this  case  as  sole  legatee,  and  it  may  be  that  there 
are  no  other  assets,  no  purchasers,  no  devisees  or  other  legatees, 
no  creditors.  But  that  it  would  be  incumbent  on  the  court  to 
enter  upon  such  an  investigation,  and  be  satisfied  that  there  was 
no  possibility  of  other  assets  or  claims,  before  they  could  safely 
make  decree  vacating  the  judgment,  is  a  conclusive  considera- 
tion against  commencing  proceedings  which  in  any  event  might 
lead  to  such  a  result.  As  to  making  an  entry,  or  pronouncing  a 
judgment  that  the  judgment  was  fraudulent  and  void  as  to  a  par- 
ticular person,  but  allowing  it  to  stand  good  as  to  all  others,  such 
a  thing  we  think  is  unheard  of  in  a  court  of  common  law. 

These  would  be  the  diflScultios  in  the  way.  of  either  opening 
the  judgment  or  awarding  a  feigned  issue,  if  the  petition  presented 
a  case  which  called  for  the  interposition  of  the  court  in  either 
way ;  but  it  does  not.  The  petitioner  is  not  a  creditor,  but  a 
legatee,  a  volunteer  claiming  under  the  defendant  in  the  judg- 
ment. To  say,  therefore,  merely  "  that  no  consideration,  or  at 
best,  one  almost  nominal,  was  given  for  the  bond  and  warrant  on 
which  said  judgment  is  founded,"  is  to  say  nothing.  If  fraud  or 
other  undue  means  by  plaintiff  to  obtain  the  bond  and  warrant 
were  alleged,  then  want  of  consideration,  or  great  inadequacy  of 
consideration,  would  be  a  very  important  circumstance,  in  con- 
nexion with  other  evidence,  in  support  of  the  allegations :  1 
Fonbl.  Eq.  847 ;  Jeremy's  Eq.  397.  In  a  contest  with  creditors, 
want  of  consideration  has  indeed  been  held  conclusive  evidence  of 
fraud.  But  ^^what  effect  has  want  of  consideration,  by  the 
common  law  in  regard  to  a  bond  or  judgment  ?  Certainly  none 
to  destroy  the  conclusiveness  of  the  seal,  or  of  the  recovery,  v  A  ^ 
voluntary  bond  is  both  in  equity  and  at  law  a  gift  of  the  money ;  >^  ^ 
and  who  ever  heard  of  a  judgment  unsatisfied  and  unreversed, 
being  void  for  want  of  consideration  ?"  Per  Gibson,  C.  J.,  in 
Sherk  v.  Endress,  3  W.  &  S.  257. 

The  petition  then  goes  on  to  aver  that  whatever  was  due  on  the 
judgment  has  been  fully  paid.  We  cannot  open  the  judgment  on 
this  ground,  for  it  admits  it  to  have  been  originally  good.  And  if 
a  jury,  upon  a  feigned  issue,  were  to  find  this  allegation  true  the 
court  has  no  power  to  enter  satisfaction  or  to  compel  a  plaintiff 
to  do  so :  Act  of  13  April,  1791,  Purd.  669,  and  certainly  when- 
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*QiftT  ^^^^  *^^  wherever,  even  before  an  auditor,  the  *plaintiff 
-*  shall  undertake  to  set  up  this  judgment,  it  will  be  compe- 
tent for  the  petitoner,  or  any  other  person  interested,  to  produce 
the  evidence  that  it  has  been  paid :  Dvott's  Estate,  2  W.  &  S.  557. 
In  England,  when  an  executor  sued  pleads  a  judgment  outstand- 
ing and  no  assets  ultray  the  plaintiff  may  reply  that  the  judg- 
ment is  fraudulent  or  has  been  paid,  and  is  kept  on  foot  by  fraud ; 
and  so  the  parties  may  go  to  trial  on  that  issue :  2  Saund.  50  n. 
8 ;  Chitty  on  PL  660,  661.  It  is  clear  that  a  judgment  may  be 
thus  impeached  collaterally  in  another  court  than  that  in  which 
it  was  rendered,  by  third  persons,  for  covin  or  collusion  between 
the  parties  to  it  in  fraud  of  their  rights.  Postens  v.  Postens,  3  W. 
&  S.  127 ;  Hauer's  Appeal,  5  Id.  474 ;  Baird  v.  Campbell,  4  Id. 
191;  Lawber  and  Wilmer's  Appeal,  8  Id.  887;  Dougherty's 
Estate,  9  Id.  189.  Such  a  question  may  arise  and  be  determined 
in  this  state  in  the  Orphans'  Court  upon  the  settlement  of  the 
accounts  of  the  executor  or  the  distribution  of  the  fund  in  his 
hands :  and  that  court  may  direct  an  issue  to  the  Common  Pleas 
for  the  trial  of  facts  contested  in  a  proceeding  regularly  before 
it :  Bobinson  v.  Zollinger,  9  Watts  170. 

Prayer  of  the  petition  refused. 

Vide  Billings  v.  Rassell,  11  Harris  189. 


♦860]      *In  the  Orphans'  Court  of  Lancaster  County. 
Ik  re  Martha  Simmons's  Estate. 

December,  1847. 

1.  VHiere  the  heirs  of  a  partjr  deceased  claim  partition  of  the  estate  of  the 
deceased,  the  judgment  creditors  of  a  different  person,  who  claim  that  a 
portion  of  the  land  belonged  to  their  debtor,  may  come  in  and  require  the 
claimants  to  prore  that  the  estate  belonged  to  the  deceased. 

2.  A  deyise  to  the  testator's  "  daughter  Martha  with  her  husband  Joseph  Sim- 
mons," is  a  deyise  to  the  two  as  husband  and  wife.  The  introduction  of 
the  husband's  name  cannot  be  limited  to  a  mere  recognition  of  his  tenancj 
by  the  curtesy. 

All  the  facts  of  this  case  are  contained  in  the  opinion  of  the 

court  delivered  hy 
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Lewis,  P.  J. — This  case  comes  before  us  on  exceptions  to  pro- 
ceedings for  partition  on  the  petition  of  the  heirs  of  Martha  Sim- 
mons, and  setting  forth  that  ^^  at  the  time  of  the  death  of  said 
Martha  she  was  seised"  of  the  land  described.  A  judgment 
creditor  of  Joseph  Simmons  objects  to  the  proceedings  on  the 
ground  that  one  moiety  of  the  land  belongs  to  the  said  Joseph, 
and  that  a  judicial  sale  of  the  property  as  the  estate  of  Martha 
would  seriously  embarrass  the  creditors  of  Joseph  in  the  collec- 
tion of  their  claims.  In  all  legal  proceedings  every  material  al- 
legation should  be  proved,  and  as  the  petitioners  allege  a  seisin 
in  Martha  Simmons,  we  think  that  the  judgment  creditors  and 
others  having  liens  on  the  estate  of  Joseph  Simmons  may  contest 
the  allegations  so  far  as  to  show  that  the  estate  or  some  part  of 
it  belonged  to  their  debtor. 

It  is  conceded  that  George  Mooney  died  seised  of  the  land  in 
the  year  1813.  By  his  will,  he  devised  it  to  his  "  daughter 
Martha,  with  her  husband,  Joseph  Simmons."  Two  other  tracts 
were  devised  in  similar  language  to  two  other  daughters  respect- 
ively "with  their  husbands."  After  enumerating  the  several 
devises  and  bequests,  the  testator  adds  the  following  words  :  "  all 
which  devises  and  legacies  aforesaid  to  be  unto  them  and  each 
and  every  of  them,  their  heirs  and  assigns  forever."  The  coun- 
sel for  the  creditor  of  Joseph  Simmons  contends  that  these  words 
create  a  tenancy  in  common  between  Joseph  Simmons  and  Martha, 
his  wife,  and  that  the  husband  thereby  became  the  owner  of  an 
undivided  moiety  of  the  premises.  The  heirs  of  Martha,  who 
are  also  the  heirs  of  Joseph  Simmons,  for  reasons  which  are  ap- 
parent, prefer  claiming  the  property  under  their  mother,  and 
contend  that  the  whole  devise  was  to  Martha,  and  that  the  hus- 
band was  only  named  for  the  purpose  of  recognising  his  estate 
by  the  curtesy.  One  material  fact,  which  is  admitted  in 
*this  case,  is  that  Joseph  Simmons  survived  his  wife,  and  r^Kogi 
that  the  survivor  died  in  1848. 

In  construing  a  will,  full  effect  should  be  given  to  the  whole 
language  of  the  testator,  unless  restrained  by  the  general  inten- 
tion, or  by  some  principle  of  law.  To  construe  the  clause  intro- 
ducing the  name  of  Joseph  Simmons  as  giving  him  no  more  than 
an  estate  by  the  curtesy,  which  the  law  would  have  secured  to 
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him,  is  to  deprive  it  of  all  effect.  Such  a  construction,  therefore, 
is  inadmissible.  Matrimony  produces  a  mysterious  union  of  per- 
sons recognised  both  by  the  common  law  and  the  Christian  re- 
ligion. As  an  incident  of  such  a  union,  a  conveyance  of  lands 
to  husband  and  wife,  stands  upon  a  footing  entirely  different 
from  a  conveyance  to  any  other  two  individuals.  As  a  general 
principle,  the  husband  and  wife  are  essentially  one  individual 
They  cannot  be  tenants  in  common  by  reason  of  this  union  of 
interests  and  rights,  which  the  law  looks  upon  with  favor.  It 
gives  no  writ  of  partition  to  parties  standing  in  such  a  relation. 
They  cannot  be  joint  tenants,  for  the  same  reason.  They  are 
seised  per  totU^  but  not  per  my.  Each  is  owner  of  the  whole, 
but  not  of  the  half.  They  must  both  join  in  conveyance.  They 
are  both  necessary  to  make  one  grantor.  The  deed  of  either 
alone  is  void :  Jackson  v.  Stevens,  16  Johns.  116 ;  Sutliff  v* 
Forgey,  1  Cowen  95 ;  Doe  v.  Howland,  8  Id.  277 ;  2  Black. 
Com.  188;  2  Cruise  Dig.  511.  They  take  an  entirety,  and  the 
survivor  takes  all :  Id.  As  the  estate  is  not  a  joint  tenancy,  it 
follows  that  the  Act  of  March  31, 1812,  prohibiting  survivorship 
in  joint-tenancy,  has  no  operation  upon  the  rights  of  the  parties : 
Jackson  v.  Stevens,  Doe  v.  Howland,  ut  sup.  It  is  the  opinion 
of  the  court  that  the  devise  was  made  with  reference  to  the  union 
which  existed  between  the  devisees ;  and  that  the  introduction  of 
the  word  "with**  instead  of  the  word  "  and,"  is  indicative  of  an 
intention  that  they  shall  enjoy  the  estate  together ;  that  they 
shall  hold  "  with"  each  other  after  the  manner  of  husband  and 
wife.  There  is  no  hardship  generally  in  such  a  construction,  be- 
cause it  makes  a  provision  for  the  wife,  which  the  husband  can 
neither  destroy  by  alienation,  nor  convey  away  for  the  term  of 
his  life.  As  it  requires  both  to  constitute  a  grantor,  his  convey- 
ance is  void.  In  this  case,  it  appears  that  the  judgment  bonds 
and  the  judgments  are  against  Joseph  and  Martha  Simmons 
jointly.  The  creditor  manifestly  dealt  with  the  parties  upon  the 
credit  of  the  whole  estate,  and  conceding,  for  argument,  that  the 
judgment  against  the  wife  was  not  void  in  its  origin,  her  death 
left  the  debt  a  charge  upon  the  husband  alone  as  survivor.  The 
same  law  that  charges  his  estate  with  the  whole  debt  entitles  him 
as  survivor  in  the  devise,  to  the  whole  means  of  payment. 
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*In  the  Court  of  Quarter  Sessioruifor  Perry      r*QQ2 
County. 

The  Commonwealth  v.  M.  Woodrun. 

1.  The  of  12th  July,  1842,  relatiye  to  the  panishment  of  fhtudulent  debtors, 
kCy  is  not  retrospectiye  in  its  operation,  nor  could  it  constitutionally  be  so. 

2.  A  frand,  to  be  indictable  at  common  law,  must  be  such  as  affects  the  public 
or  is  calculated  to  defraud  numbers,  and  which  ordinary  care  and  caution 
cannot  guard  against. 

3.  To  render  a  cheat  or  fraud  indictable  at  common  law,  on  the  ground  that 
it  was  effected  by  means  of  a  false  token,  the  token  must  be  such  as  indi- 
cates a  general  intent  to  defraud,  and  therefore  is  an  injury  to  the  public. 

4.  If  the  subject-matter  of  the  charge  laid  in  a  bill  of  indictment  be  land  and 
the  title  to  it,  and  the  depriying  the  owner  of  it  by  cheating,  the  offence  is 
not  indictable  at  common  law. 

5.  A  transaction  cannot  be  made  the  foundation  of  a  criminal  charge  at  com- 
mon law  unless  by  the  common  law  it  is  so,  clearly  and  without  ambiguity. 

The  bill  of  indictment  in  this  case  sets  forth  that  a  tract  of 
unseated  land,  upon  which  taxes  were  assessed  in  the  name  of 
Thomas  Dewees,  was  in  due  form  of  law  sold  by  the  treasurer  of 
the  county  to  G.  H.  The  deed  was  acknowledged  on  the  8th 
August,  1838,  and  delivered  to  the  purchaser,  he  having  paid  the 
taxes  and  costs,  and  also  having  given  his  bond  for  the  balance 
of  the  purchase-money.  The  same  land  was  afterwards  adver- 
tised to  be  sold  by  the  treasurer,  on  the  8th  June,  1840,  for 
other  taxes  which  were  assessed  for  the  years  1836,  1837,  1888, 
1839  in  the  name  of  the  said  Thomas.  The  two  years  having 
nearly  expired  within  which  the  owner  might  redeem  the  land 
and  defeat  the  title  of  the  said  G.  H.,  and  no  redemption  having 
been  made,  the  said  G.  H.  had  prepared  hitaself,  and  designed  to 
pay  the  last-mentioned  taxes  and  costs  to  prevent  a  second  sale, 
and  secure  to  himself  a  perfect  title ;  of  all  which  the  said  M. 
W.  had  notice.  The  bill  then  proceeds  in  regular  form  to  state, 
that  the  defendant,  well  knowing  the  premises,  but  fraudulently, 
falsely  and  designedly  intending  to  cheat  and  defraud  the  said  G. 
H.  out  of  his  title  to  the  land,  did  produce  and  exhibit  to  the 
said  G.  H.  a  certain  false  and  counterfeit  writing,  in  the  form  of 
a  letter,  purporting  to  be  a  true  and  genuine  letter  from  the  said 
Thomas  Dewees  to  him  the  defendant,  and  that  the  defendant 

(207) 


Digitized  by 


Google 


862  COMMONWEALTH  v.  WOODRUN.  [P.  L.  J. 

knew  the  letter  to  be  false  and  counterfeit.  After  setting  out 
the  full  contents  of  the  letter,  &c.,  the  bill  states  in  usual  form, 
that  the  said  "  M.  W.  falsely,  fraudulently  and  designedly,  did 
then  and  there,  by  color  of  the  said  false  token  and  counterfeit 
writing,  to  wit,  on  the  same  8th  day  of  June,  1840,  so  produced 
to  the  said  G.  H.  as  and  for  a  true  and  genuine  writing  as  afore- 
^  said,  and  falsely  affirming  at  the  time  that  the  said  *  writing 

-^  was  from  Thomas  Dewees  to  him,  the  said  M.  W.,  autho- 
rizing liim  the  said  M.  W.  as  his  agent  to  redeem  the  said  tract 
of  land  so  sold  and  conveyed  as  aforesaid  to  the  said  G.  H.,  he, 
the  said  M.  W.,  well  knowing  the  said  writing  to  be  false  and 
counterfeit,  then  and  there,  by  reason  of  the  premises,  he,  the 
said  M.  W.,  did  falsely,  fraudulently  and  designedly  obtain  the 
consent  of  the  said  G.  U.  that  he,  the  said  M.  W.,  should  redeem 
the  said  tract  of  land,  by  paying  the  amount  of  the  taxes  for 
which  the  said  land  and  the  costs,  together  with  the  additional 
sum  of  twenty-five  per  cent,  on  the  same,  agreeably  to  the  4th 
section  of  the  Act  of  the  General  Assembly  passed  18th  March, 
1815,  and  the  said  taxes,  coats  and  per  centage  were  then  and 
there  paid  by  the  said  M.  W.,  an  entry  of  which  was  made  on 
the  books  of  the  commissioners  relative  to  unseated  lands.*' 
After  setting  forth  that  the  defendant  did  afterwards  unlawfully, 
&c.,  procure  to  be  inserted  in  the  entry  on  the  said  commission- 
ers' book  the  name  of  another  person,  and  that  the  same  land 
was  afterwards  sold  by  the  treasurer  to  J.  H.  D.,  the  bill  con- 
cludes thus :  '^By  reason  of  the  premises  he,  the  said  G.  H.,  has 
been  deprived  of  his  title  to  the  said  tract  of  land  hitherto,  and 
the  same  is  still  withheld  from  him,  to  the  great  damage  of  the 
said  G.  H.,  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, contrary  to  the  form  of  the  Act  of  Assembly  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
Commonwealth  of  Pennsylvania." 

On  a  motion  by  the  counsel  for  the  defendant  to  quash  the 
bill,  &c.,  the  following  opinion  was  delivered  by 

Hepburn,  P.  J. — The  offence  charged  in  this  bill  having 
taken  place  some  time  before  the  passage  of  the  Act  of  1842,  the 
counsel  for  the  Commonwealth  have  very  properly  abandoned 
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the  idea  of  sustaining  this  indictment  under  that  law,  for  clearly 
it  is  not  retrospective  in  its  operation,  nor  could  it  constitution- 
ally he  so,  eyen  if  it  had  been  so  intended.  The  cheat  used  to 
defraud,  must  therefore  be  one  at  common  law,  or  the  indict- 
ment iSstils. 

The  whole  law  upon  this  subject  is  collected  and  passed  upon 
by  the  Supreme  Court  of  the  State  of  New  York,  in  The  People 
V.  Stone,  9  Wend.  187,  where  the  law  is  decided  to  be :  that  a 
fraud,  to  be  indictable  at  common  law,  must  be  such  as  affects  the 
public,  or  as  is  calculated  to  defraud  numbers,  and  which  ordi- 
nary care  and  caution  cannot  guard  against ;  as  if  a  man  use 
false  weights  and  measures  and  sells  by  them  to  his  customers, 
in  the  general  course  of  his  dealing ;  or  defrauds  another  under 
false  tokens ;  or  if  there  is  a  conspiracy  to  cheat ;  for  common  care 
and  prudence  are  no  protection  against  these.  This  was  the  rule 
laid  down  by  Lord  Mansfield  in  Rex  v.  Wheatly,  2  Burr.  1127, 
and  has  ever  been  considered  as  establishing  the  true  boundary 
between  frauds  that  are,  and  those  that  are  not,  indictable  at  com- 
mon law :  see  Rex  v.  Young,  *8  Term  Rep  104 ;  6  Mod.  r^o/^j^ 
42 ;  1  Salk.  379 ;  6  Term  Rep.  875 ;  1  East  185 ;  2  Str.  866.  ^ 

This  same  case  also  says,  after  referring  to  many  authori- 
ties, '^  the  better  opinion  seems  to  be,  that  in  order  to  render  a 
cheat  or  fraud  indictable  at  common  law,  on  the  ground  that  it 
was  effected  by  means  of  a  false  token,  the  token  must  be  such 
as  indicates  a  general  intent  to  defraud,  and  therefore  is  an  in- 
jury to  the  public.  A  mere  privy  token,  or  counterfeit  letters 
in  other  men's  names,  seem  not  to  come  within  the  meaning  of 
the  term  false  token,  as  used  at  common  law." 

8  Chitty's  C.  L.  995,  says,  "  the  cases  in  which  fraud  is  indict- 
able at  common  law,  seem  confined  to  the  use  of  false  weights  and 
measures,  the  selling  of  goods  by  counterfeit  marks,  playing 
with  false  dice,  and  frauds  affecting  the  course  of  justice,  and 
immediately  injuring  the  interest  of  the  public."  The  Supreme 
Court  of  this  state,  in  Weierbach  v.  Trone,  2  W.  &  S.  409,  410, 
adopt  the  principle  laid  down  by  Lord  Mansfield  in  Rex  v. 
Wheatly,  and  hold  that  no  fraud  less  than  a  felony  is  indictable  at 
common  law,  unless  it  affects  the  public  in  general.  And  a  par- 
ticular instance  of  a  fraud  or  cheat  in  a  private  transaction  with 
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a  single  individual  is  said  not  to  be  indictable  at  common  law. 
East's  Crown  Law  817-20,  states  the  same  general  proposition, 
that  frauds  effected  by  means  of  false  tokens  indictable  at  com- 
mon law,  apply  only  to  such  false  tokens  as  affect  the  public  at 
large ;  such  as  are  caculated  to  defraud  numbers,  to  deceive  the 
people  in  general,  as  false  weights  and  measures.  This  view  of 
the  common  law  offence  of  cheating  derives  strong  confirmation 
from  the  preamble  and  provisions  of  the  statute  38  Henry  8,  ch. 
1,  by  which  the  obtaining  of  goods  by  privy  tokens  or  counter- 
feit letters  in  other  names,  &c.,  is  expressly  made  an  indictable 
offence.  As  to  privy  tokens  this  statute  has  always  been  consid- 
ered as  creating  a  new  offence  indictable  as  cheats,  though  coun- 
terfeit letters  of  a  certain  description  were  indictable  as  forge- 
ries at  common  law :  see  2  Ld.  Raym.  1466.  East,  in  his  Crown 
Law  824,  does  refer  to  counterfeit  letters  being  indictable'  as 
cheats  at  common  law,  but  the  indictment  is  not  given,  nor  can 
we  tell  from  the  report  of  the  cases  whether  the  cheat  was  the 
gist  of  the  offence  charged,  nor  is  it  clear  that  all  those  bills  were 
not  drawn  under  the  statute  88  Henry  8,  before  referred  to.  It 
is  very  certain  that  the  offences,  or  at  least,  the  trials,  were  long 
after  its  passage.  With  these  doubts  in  reference  to  those  cases, 
we  do  not  feel  at  liberty  to  disregard  the  current  of  authority  in 
opposition  to  them,  and  must  therefore  say  that  the  offence 
charged  in  this  bill  is  not  an  indictable  one  at  common  law. 
The  party  injured  must  seek  his  redress  upon  the  civil  and  not 
on  the  criminal  side  of  the  court. 

There  is  another  objection  to  this  bill  of  indictment  which  to 
my  mind  is  equally  fatal.  The  subject-matter  of  the  charge  laid 
in  it,  is  land  and  the  title  to  it. 

*Does  not  the  same  reason  apply  against  making  real 
-^  estate  the  subject  of  a  criminal  charge  for  depriving  its 
owner  of  it  by  cheating,  as  applies  against  making  land  or  any 
portion  of  it  the  subject  of  larceny? 

In  both  cases  it  is  the  mobility  of  the  article  obtained  which 
makes  the  transaction  a  public  evil,  as  it  enables  the  offender  to 
remove  or  conceal  the  property  from  its  Owner  with  himself  from 
public  justice.  And  it  strikes  me  as  nugatory  to  prepare  a 
penalty  for  obtaining  property  which  the  offender  cannot  possess 
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if  obtained  by  fraud,  and  which  he  cannot  remove  from  its  actual 
location. 

In  all  legislation  against  obtaining  property  by  false  tokens,  or 
cheats,  the  obtaining  real  estate  thereby  I  believe  has  never  been 
made  the  subject  of  criminal  charge  and  punishment. 

In  all  public  prosecutions  it  must  be  borne  in  mind  a  trans- 
action cannot  be  made  the  foundation  of  a  criminal  charge  at 
common  law,  unless,  by  the  common  law  it  is  so,  clearly  and 
without  ambiguity. 

Such  is  not  the  character  of  the  charge  laid  in  this  indictment, 
and  for  the  reasons  given  the  bill  is  quashed. 


In  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Thb  United  States  v.  Randall  Hutchinson. 

April  24,  1848. 

1.  The  United  States  courts  derive  their  only  power  to  try,  convict  or  punish 
in  criminal  cases,  from  the  Constitution  and  the  laws  made  in  pursuance 
Of  it. 

2.  The  jurisdiction  of  offences  which  are  cognisable  at  common  law  resides 
in  the  state  courts  alone,  even  though  the  general  government  may  be  the 
party  immediately  aggrieved  by  the  misdeed  complained  of. 

3.  The  Acts  of  Congress  of  13th  August,  1841,  and  7tb  August,  1846,  under 
which  the  prisoner  was  indicted,  have  obvious  reference  to  persons  intrusted 
by  some  Act  of  Congress  with  the  leg^l  possession  of  public  moneys,  not  to 
those  subordinates,  who  not  having  been  intrusted  with  such  possession, 
could  be  punished  for  a  fraudulent  conversion,  as  felons,  without  any  Con- 
gressional legislation.  The  Act  of  1846  throughout  applies  not  to  clerks, 
workmen,  or  other  servants. 
4.  A  person  appointed  under  the  Act  of  18th  January  1837,  to  be  clerk  for  the 
the  treasurer  of  the  Mint,  cannot  be  indicted  under  the  Act  of  Congress  of  13th 
August,  1841  and  7th  August,  1846,  for  embezzlement  of  the  public  moneys. 

The  prisoner  having  been  convicted,  a  rule  to  show  cause  why 
a  new  trial  should  not  be  awarded  was  granted.  After  argument, 
his  Honor  Judge  Kane,  with  the  advice  and  concurrence  of  Mr. 
Justice  Grier,  of  the  Supreme  Court  of  the  United  States,  de- 
livered the  following  opinion : 
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By  the  Act  of  Congress  of  18th  January,  1887,  it  is  enacted 
that  "  the  oflScers  of  the  Mint  of  the  United  States  shall  be  a  direc- 
toFj  a  treasurer,  *a  melter  and  refiner,  a  chief  coiner,  and 
-I  an  engraver;"  and  these  are  to  be  appointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate.  Of  the 
treasurer  so  appointed,  it  is  required,  among  other  things  (§  2), 
that  ''he  shall  receive  and  safely  keep  all  moneys  which  shall  be 
for  the  use  and  support  of  the  Mint,  shall  keep  all  the  current 
accounts  of  the  Mint,  and  pay  all  moneys  due  by  the  Mint,  on 
warrants  from  the  director."  The  act  then  provides  for  the  ap- 
pointment of  assistants  to  certain  of  the  officers,  and  of  clerks  for 
the  director  and  for  the  treasurer,  in  case  they  shall  be  needed ; 
these  are  to  be  appointed  by  the  director  of  the  Mint,  with  the 
approbation  of  the  President  of  the  United  States,  the  assistants 
"  to  aid  their  principals,"  and  the  clerks  to  "  perform  such  duties 
as  shall  be  prescribed  for  them  by  the  director."  (§  3.) 

The  prisoner  was  appointed  under  this  act  in  the  year  1840, 
to  be  a  clerk  for  the  treasurer  of  the  Mint;  and  among  the 
duties  prescribed  for  him  by  the  director,  was  the  charge  of  the 
ordinary  or  contingent  fund,  by  which  name  the  moneys  for  the 
ordinary  uses  of  the  Mint  were  designated.  In  this  capacity  he 
received  the  moneys  of  that  fund  as  they  were  remitted  or  trans- 
ferred to  the  treasurer  of  the  Mint  by  the  orders  of  the  treasury 
department ;  and  paid  them  out  as  warrants  were  drawn  upon  the 
treasurer  of  the  mint  by  the  director,  making  the  proper  entries 
of  such  receipts  and  payments  in  the  books  of  account  of  the 
Mint.  He  had  the  key  of  a  closet  in  which  the  moneys  of  this 
fund  were  kept,  but  the  outer  key  of  the  vault,  of  which  the 
closet  formed  part,  was  in  the  charge  of  another  person.  The 
books  of  account  were  all  of  them,  kept  in  the  name  and  on 
behalf  of  the  treasurer;  the  acknowledgments  for  all  moneys 
received  were  made  by  the  treasurer  personally,  and  the  charges 
for  such  moneys  were  entered  against  him  ;  and  all  vouchers  for 
payments  were  taken  in  the  treasurer's  name,  and  he  received 
credit  for  such  payment.  The  name 'or  intervention  of  the  clerk 
did  not  appear  in  any  of  the  books,  vouchers  or  accounts,  either 
in  the  Mint,  or  in  the  accounting  department  at  Washington, 
with  which  it  corresponded. 
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At  the  end  of  the  year  1847,  it  was  ascertained  that  a  large 
sum  of  money  vas  missing  from  the  contingent  fund,  and  the 
prisoner  having  been  arrested,  was  indicted  for  embezzlement 
under  the  Acts  of  Congress  of  13th  August,  1841,  and  7th 
August,  1846,  He  was  tried  in  the  District  Court  and  found 
guilty. 

I  had  serious  doubts  while  the  case  was  before  the  jury,  whether 
it  fell  properly  within  the  provisions  of  the  Acts  of  Congress ; 
and  as  the  question  was  of  the  first  impression,  I  was  desirous 
that  it  should  be  discussed  more  fully  than  it  could  be  at  bar.  I 
therefore  charged  against  the  prisoner  upon  the  several  points  of. 
law,  announcing  my  purpose,  as  the  case  was  one  in  which  the 
Circuit  and  District  Court  have  concurrent  jurisdiction,  to  solicit 
the  advice  and  aid  of  Judge  Grier  upon  the  hearing  of  a  rule 
for  new  trial,  if  the  verdict  should  make  such  a  rule  proper. 

*He  acceded  to  my  wish,  and  the  whole  subject  has  been  r^icor^^ 
reviewed  before  us  by  the  District  Attorney,  and  the  coun- 
sel for  the  prisoner,  in  the  most  ample  manner.  The  result  is  an 
unhesitating  concurrence  of  opinion  between  my  learned  brother 
and  myself,  that  the  verdict  cannot  stand.  We  regard  the  history 
and  spirit  of  these  acts  of  Congress,  as  well  as  their  phraseology, 
altogether  conclusive  upon  the  question. 

At  the  common  law,  the  party  who  by  the  confidence  of  another 
is  intrusted  with  the  possession  of  his  property,  cannot  commit 
the  crime  of  larceny  by  appropriating  it  to  his  own  use.  The 
fiduciary  character  of  the  delinquent  forms  his  defence,  for  the 
criminal  law,  until  it  was  modified  by  statute,  took  no  cogniaance 
of  breaches  of  trust. 

At  the  same  time,  it  distinguished  between  the  legal  possession 
of  property,  such  as  the  very  existence  of  a  trust  implies,  and  that 
mere  charge  or  supervision,  which  is  devolved  on  a  servant  or 
clerk.  The  servant  having  a  bare  charge,  to  use  the  words  of  the 
law,  became  guilty  of  theft  by  a  fraudulent  conversion. 

Thus,  on  the  one  hand,  a  butler  who  had  charge  of  his  master's 
plate,  the  shepherd  who  watched  over  his  sheep,  and  the  shop-boy 
who  attended  behind  his  counter,  might  be  convicted  of  larceny, 
if  they  converted  to  their  own  use  their  master's  property.  While, 
on  the  other  hand,  the  attorney  who  pillaged  his  principal,  the 
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guardian  who  defrauded  his  ward,  and  the  officer  who  embezzled 
public  moneys  which  the  law  had  confided  to  him,  were  not  answer- 
able as  for  crime.  See  the  cases  in  Mr.  Wharton's  Am.  Crim. 
Law  405,  406. 

The  United  States  courts  have  no  common  law  jurisdiction : 
that  is  to  say,  they  derive  their  only  power  to  try,  convict,  or 
punish,  from  the  constitution,  and  the  laws  made  in  pursuance  of 
it.  The  jurisdiction  of  offences  which  are  cognisable  at  common 
law  resides  in  the  state  courts  alone,  even  though  the  (General 
Government  may  be  the  party  immediately  aggrieved  by  the 
misdeed  complained  of. 

Until  the  year  1840,  the  Congress  of  the  United  States  seem 
to  have  been,  in  general,  content  with  the  protection,  which  the 
laws  of  the  several  states  gave  to  the  public  property  within  their 
limits.  The  integrity  of  subordinates,  who  were  not  themselves  in- 
trusted with  public  money,  though  they  might  from  their  position 
have  a  certain  charge  or  custody  of  it,  was  guarded  of  course  by 
the  common  law  and  the  local  statutes,  as  administered  by  the  state 
courts.  Under  these,  such  a  subordinate,  whether  called  by  the 
name  of  watchman,  servant,  clerk,  or  assistant,  might  be  punished 
criminally  for  a  fraudulent  conversion  to  his  own  use  of  the  moneys 
of  the  General  Government.  But  the  higher  officers,  the  heads 
of  departments,  the  treasurers  of  the  United  States  and  of  the  Mint, 
the  collectors  of  customs,  land  officers,  and  others,  depositories  of 
important  public  trusts,  though  required  in  some  instances  to  give 
security  for  their  official  *fidelity,  were  punishable  only  by 
impeachment  before  the  Senate  of  the  United  States. 

Several  very  large  defaults  having  occurred,  however,  on  the 
part  of  important  public  officers  of  the  revenue,  it  was  thought 
necessary  to  protect  the  treasury  by  additional  safeguards.  On 
the  4th  of  July,  1840,  an  act  of  Congress  was  passed  ^^  to  provide 
for  the  collection,  safe  keeping,  transfer  and  disbursement  of  the 
public  revenue."  This  act  created  and  defined  the  crime  of  em- 
bezzlement ;  and  made  it  applicable  to  all  those  officers  who  were 
charged  by  the  provisions  of  the  act  itself  with  the  "  safe-keeping, 
transfer,  or  disbursement  of  public  moneys."  As  to  all  others, 
officers  as  well  as  servants  or  clerks,  except  those  connected  with 
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the  Post  Office,  to  whom  it  was  specially  extended,  it  left  the  law 
unchanged. 

The  act  of  1840  was  repealed-  on  the  13th  of  August  of  the  fol- 
lowing year ;  but  the  provision  respecting  embezzlements  was  re- 
enacted  in  a  slightly  modified  form,  so  as  to  include  among  those 
who  might  become  subject  to  its  penalties,  all  ^^  officers  charged 
with  the  safe-keeping,  transfer  or  disbursement  of  the  public  mon- 
eys, or  connected  with  the  Post  Office  Department"  But  as  to 
all  but  officers  so  charged,  it  left  the  law  as  it  stood  before  the 
year  1840. 

The  act  of  1846  followed.  This  substantially  re-constituted 
the  treasury  system  which  had  been  rescinded  in  1841,  but  made 
further  provision  also  for  the  punishment  of  embezzling.  Its 
terms  are  somewhat  broader,  perhaps,  than  those  of  the  two  pre- 
ceding acts,  for  they  apply  to  ^'all  officers  and  other  persons 
charged  by  this  act  or  any  other  act  with  the  safe-keeping,  trans- 
fer and  disbursement  of  public  moneys.''  But  its  spirit  and  objects 
are  the  same ;  and  the  detailed  provisions  of  its  several  sections 
hav^  obvious  reference  to  persons  intrusted  by  some  act  of  Con- 
gress with  the  legal  possession  of  public  moneys,  not  to  those 
subordinates,  who,  not  having  been  intrusted  with  such  possession, 
could  be  punished  for  a  fraudulent  conversion,  as  felons,  without 
any  congressional  legislation.  The  act  throughout  applies  not  to 
clerks,  workmen,  or  other  servants ;  but  to  the  legally  authorized 
custodians  of  public  moneys,  the  ^^  fiscal  agents"  recognised  as  such 
at  the  treasury  of  the  United  States,  charged  there  with  receipts, 
and  credited  with  disbursements ;  in  a  word,  to  officers  or  agents 
"intrusted"  by  law  or  under  law  with  the  possession  of  public 
money,  and  bound  to  account  for  it. 

The  duties  which  it  enjoins,  the  safeguards  and  checks  which  it 
creates ;  the  direct  accountability  which  it  prescribes  and  enforces  ; 
the  evidence  it  appeals  to  as  establishing  the  fact  of  delinquency, 
even  the  allowance  it  makes  for  certain  official  expenses,  all  together 
stamps  on  it  this  limited  character.  Thus  it  requires  of  the 
officer  that  he  shall  keep  an  accurate  entry  of  each  sum  that  he 
receives,  and  each  payment  or  transfer  '^'that  he  makes  :  r^Kogo 
obviously  with  reference  to  the  account  he  is  to  render  of 
his   receipta  and  disbursements  at  the   Treasury  Department ; 

(216) 


Digitized  by 


Google 


369  UNITED  STATES  v,  HUTCHINSON.         [P.  L.  J. 

it  makes  him  punishable  if  he  transmits  to  the  treasury  a  false 
voucher,  or  a  voucher  that  does  not  truly  represent  a  payment 
actually  made,  a  transcript  from  the  treasury  books,  showing 
a  balance  against  him  is  made  sufficient  evidence  of  his  in-. 
debtedness,  *'a  draft,  warrant,  or  order,  drawn  by  the  treasury 
department  upon  him,"  and  not  paid,  is  the  primary  proof  of  his 
embezzlement,  and  provision  is  made  for  the  necessary  clerk 
hire  and  other  expenses  of  a  large  class  at  least  of  the  officers 
included  within  its  terms. 

It  needs  no  argument  to  show,  that  these  enactments  are  without 
just  application  to  a  person  who  is  merely  a  clerk  himself,  who  is 
unknown  to  the  Treasury  Department,  who  is  neither  charged 
nor  credited  with  public  moneys  there  or  elsewhere,  who  transmits 
no  vouchers,  because  he  renders  no  account,  against  whom  there- 
fore, no  treasury  transcript  can  ever  be  produced,  on  whom  no 
treasury  draft,  warrant,  or  order  can  be  drawn  under  any  cir- 
cumstances, and  to  whom  neither  the  act  of  1846  nor  any  other 
act,  has  ever  intrusted  public  moneys,  either  personally  or  by 
official  designation. 

The  prisoner  was  such  a  person.  In  point  of  fact,  he  was 
never  in  legal  possession  of  the  moneys  he  has  abstracted.  They 
were  moneys  of  the  United  States,  in  which  he  had  no  special  or 
qualified  property,  which  had  been  intrusted  to  the  safe  keeping 
of  the  treasurer  of  the  mint  by  the  express  language  of  an  Act 
of  Congress,  and  which  could  not  be  withdrawn  from  his  legal 
custody  and  charge  except  by  warrant  of  an  appropriate  officer, 
in  the  form  designated  by  law. 

We  do  not  understand  that  the  prescription  of  the  clerk  duties 
by  the  director,  was  intended,  or  supposed,  to  interfere  with  this 
official  charge  of  the  treasurer.  Had  it  been  so,  there  would  have 
been  some  record,  some  book  entry,  some  memorandum  at  least 
in  the  Mint,  showing  the  character  if  not  the  amount  of  liabilities, 
from  which  the  treasurer  could  claim  to  be  relieved  by  the  clerk's 
assumption  of  them.  There  would  have  been  some  recognition 
of  the  fact  at  the  treasury  in  Washington,  if  the  clerk  had  been 
constituted  a  receiving,  safe  keeping,  or  disbursing  officer;  he 
would  have  been  called  on,  as  by  law  all  such  officers  are  called 
on,  to  render  his  accounts,  to  declare  from  time  to  time  what 
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moneys  he  had  received,  to  exhibit  vouchers  for  his  disbursements, 
and  thus  to  define  the  extent  of  his  liability  to  the  United  States. 

But  whatever  may  have  been  the  terms,  or  the  usage,  or  the 
understanding,  which  proposed  to  set  forth  the  prisoner's  duties 
as  a  clerk,  they  could  not  absolve  the  treasurer  from  that  legal 
custody  with  which  the  Act  of  Congress  and  his  commission 
had  invested  him.  The  clerk's  possession,  whatever  it  was, 
was  in  law  the  possession  of  the  treasurer;  and  *the  f^q'ta 
clerk's  liabilities  therefor,  upon  the  facts  found  by  the 
jury,  are  those  of  a  servant  merely,  not  of  a  person  either 
"charged"  or  "intrusted  bylaw"  with  the  safe-keepings  transfer, 
or  disbursement  of  the  public  moneys. 

The  case  is  one  to  which  the  statute  does  not  extend,  and  the 
rule  must  therefore  be  made  absolute. 

Kule  absolute. 


END  OF  VOL.  vn.  PENNSYLVANIA  LAW  JOURNAL. 
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"^In  the  Quarter  Sessions  of  Ferry  Count}/.  [*43 

The  Commonwealth  v.  William  Fritz. 

It  is  impossible  for  a  mother  to  decide  to  which  of  two  or  more  connections 
about  the  same  time  her  conception  is  to  be  imputed. 

This  was  an  indictment  for  fornication  and  bastardy.  The 
mother  of  the  child  was  examined  as  a  witness  on  behalf  of  the 
prosecution.  On  the  cross-examination  the  connsel  for  the  de- 
fendant proposed  asking  her  if  she  had  connection  with  any  other 
person  about  the  time  when  the  child  was  begotten.  To  which 
the  counsel  for  the  Commonwealth  objected. 

The  opinion  of  the  court  was  delivered  by 

Reed,  P.  J. — The  prosecutrix  has  yoluntarily  became  a  wit- 
ness ;  she  has  therefore  waived  the  privilege  of  not  being  com- 
pellable to  criminate  herself,  or  to  publish  her  own  infamy.  If 
she  speak  at  all  she  must  do  both  the  one  and  the  other.  The 
terms  of  the  oath  administered  to  her,  require  that  she  should 
relate  every  fact  within  her  knowledge  material  to  the  issue. 
Whether  any  other  person  than  the  one  charged  had  connection 
with  her  about  the  time  the  child  was  begotten,  is  a  fact  ex- 
tremely important  in  the  inquiry.  For  if  the  affirmative  be  the 
fact,  it  would  be  physically  impossible  for  the  mother  to  decide 
to  which  of  two  or  more  connections  about  the  same  time,  her 
conception  is  to  be  imputed.  The  inquiry,  therefore,  directly  af- 
fects the  knowledge  of  the  witness  in  relation  to  the  precise  fact 
to  which  she  deposes.  It  is  not  to  test  the  veracity  of  the  wit- 
ness, but  her  knowledge  of  the  fact,  of  which  she  speaks.    It 
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*441   ^^^^^  ^^  perverting  justice  to  suflFer  the  witness  to  *relate 
just  so  much  as  makes  in  her  favor,  and  to  withhold  facts 
essentially  connected  with  those  related  and  the  issue  trying. 

Judge  Swift,  in  his  Digest  of  the  Law  of  Evidence,  pp.  80,  81, 
states  that  the  question  is  proper,  and  assigns  reasons  that  to  mj 
mind  are  incontrovertible  and  conclusive. 

The  objection  is  overruled  by  the  court. 

On  an  indidtment  for  fornication  and  bastardy,  if  a  witness  testifi  esthat 
he  had  illicit  connection  with  the  prosecutrix  about  the  time  the  child  was 
begotten,  her  competency  as  a  witness  to  prove  the  defendant  is  father  of  the 
child,  is  thereby  destroyed,  but  the  credibility  of  the  witness  is  for  the  jury: 
Commonwealth  v,  McOarty,  4  P.  L.  J.  136,  ante. 


*107]    *In  the  Circuit  Court  of  the  District  of  Columbia. 
Ex  PARTE  John  Nugent.^ 
May,  1848. 

1.  Every  court,  including  the  Senate  and  House  of  Representatives,  is  the 
sole  judge  of  its  own  contempts ;  and  in  case  of  commitment  for  contempt, 
in  such  case,  no  other  court  can  have  a  right  to  inquire  directly  into  the 
correctness  or  propriety  of  the  commitment,  or  to  discharge  the  prisoner 
on  habeas  corpus, 

2.  The  warrant  of  commitment  need  not  set  forth  the  particular  facts  which 
constitute  the  alleged  contempt. 

3.  The  Senate  of  the  United  States  has  power  to  punish  for  contempts  of  its 
authority  in  cases  of  which  its  has  jurisdiction,  and  an  inquiry  whether 
any  person,  and  who,  had  violated  the  rule  of  the  Senate  which  requires 
that  all  treaties  laid  before  them  should  be  kept  secret  until  the  Senate 
should  take  off  the  injunction  of  secrecy,  is  a  matter  within  the  jurisdiction 
of  the  Senate. 

4.  The  Senate  of  the  United  States  has  a  right  to  hold  secret  sessions  when- 
ever in  its  judgment  the  proceeding  shall  require  secrecy,  and  may  pro- 
nounce judgment  in  secret  session,  for  a  contempt  which  took  place  in 
secret  session. 

The  petition  for  the  writ  of  habeas  corpus^  stated  that  the 
said  John  Nugent  was  held  in  custody  and  close  confinement  by 

^  As  this  case  is  of  importance,  and  not  reported  elsewhere,  it  has  been  re- 
tained, though  no  tdecided  in  Pennsylvania. 
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Robert  Beale  of  the  city  of  Washington,  without  any  authority 
or  warrant  of  law;  and  that  the  said  Robert  Beale  has  refused 
to  exhibit  to  the  petitioner  the  authority,  if  any,  under  which  he 
pretends  to  hold  him,  and  to  give  him  a  copy  thereof,  and  to  dis- 
charge him  from  custody,  &o. 

'*'The  writ  of  habeas  corpus  was  thereupon  issued  by  the  r4ei  ao 
court  on  the  8d  of  April,  1848,  returnable  on  the  4th. 

The  return  stated  that  ^Hhe  said  Robert  Beale  holds  the 
office  of  Sergeant-at-arms  of  the  Senate  of  the  United  States ; 
that  the  said  Senate  is,  and  has  been  long  before  the  arrest  of 
the  said  John  Nugent,  holding  its  regular  sessions ;  that  certain 
proceedings  were  had  before  the  said  Senate,  in  executive  sessions, 
which  said  proceedings  are,  by  the  rules  and  orders  of  said 
Senate,  had  in  secret  session,  and  which  the  respondent  cannot, 
without  violation  of  his  official  oath  and  duty,  divulge  or  make 
public.  That  this  respondent  as  such  sergeant-at-arms,  has  re- 
ceived from  the  Hon.  6.  M.  Dallas,  Vice-President  of  the  United 
States,  and  President  of  the  Senate,  a  warrant,  by  which  he  is 
ordered  and  directed,  authorized  and  required  to  take  into  his 
custody  the  body  of  the  said  John  Nugent,  and  him  safely  keep, 
according  to  the  terms  of  said  precept  or  warrant.  That  in 
obedience  to  the  Order  and  command  of  the  said  Senate  of  the 
United  States,  this  respondant,  as  in  duty  bound,  has  arrested  and 
now  holds  the  body  of  the  said  John  Nugent  in  legal  custody, 
and  now  produces  and  exhibits  to  the  court  now  here,  the  said 
order,  precept  and  warrant,  as  the  cause  of  caption  and  detention 
by  him  as  aforesaid  of  the  body  of  the  said  John  Nugent,  as  part 
of  this  his  return." 

This  return  was  accompanied  by  the  warrant,  as  follows : 

United  States  of  America — 

To  the  Sergeant-at-arms  of  the  Senate  of  the  United  States ; 
Robert  Beale: 

Whereas,  John  Nugent,  having  been  summoned,  and  having 
appeared  at  the  bar  of  the  Senate,  and  having  been  sworn  as  a 
witness,  he  answered  the  following  interrogatories. 

1.  Have  you  any  connection  with,  or  agency  for  the  proprie- 
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♦inoi  ^^  of  the  new«paper  pablished  in  the  city  of  New  *York 
^^^J  and  called  "  the  New  York  Herald  V    If  yea,  state  what 
is  that  connection  or  agency. 

2.  Do  yon  know  that  an  instrument  purporting  to  be  a  copy 
of  the  treaty  between  the  United  States  of  America  and  the 
Mexican  republic,  with  the  amendments  made  by  the  Senate 
thereto  and  the  proceedings  of  the  Senate  thereon,  was  pub- 
lished in  that  newspaper  ?    Declare. 

8.  Do  you  know  by  whom  the  copy  of  the  instrument,  with 
the  amendments  thereto  and  proceedings  thereon,  in  the  last  pro- 
ceding  interrogatory  specified,  was  furnished  to  the  editor,  or 
publishers,  or  any  agent  of  the  editor  or  publishers  of  the  said 
newspaper  called  the  New  York  Herald  ?  If  yea,  declare,  and 
specify  such  person  or  persons. 

4.  Did  you  copy  the  parts  purporting  to  be  amendments  of 
the  treaty  yourself,  for  the  purpose  of  sending  them  to  the  editor 
of  the  New  York  Herald,  or  for  any  other  purpose?  If  you 
answer  in  the  negatiye,  then  say  if  you  know  by  whom  they 
were  copied. 

5.  Where,  at  what  place  or  house,  and  at  what  time,  were 
the  said  amendments  of  the  treaty  copied  ? 

And  having  refused  to  answer,  the  following  interrogatories : 

6.  Where,  in  what  place  or  what  house,  and  at  what  time,  did 
you  first  receive  a  printed  copy  of  the  confidential  document, 
containing  the  treaty,  the  President's  Message,  and  also  the  other 
confidential  documents  printed  in  the  Herald  ? 

7.  In  answer  to  the  third  interrogatory  you  have  stated  that 
you  furnished  the  papers  (therein  referred  to)  to  the  editor  of  the 
New  York  Herald.  State  from  whom  you  received  the  said 
treaty  with  Mexico,  with  the  amendments,  and  the  said  portion  of 
the  proceedings  of  the  Senate. 

8.  In  your  answer  to  the  fourth  interrogatory  you  state  that 
'I'llOl  ^^  amendments  there  referred  to  were  communicated  "^to 

the  Herald  in  your  handwriting.  Did  you  copy  the  same, 
and  from  whom  did  you  procure  the  original  fit>m  which  you 
copied  the  same? 

9.  You  say  in  answer  to  the  last  question,  that  you  decline  to 
answer  the  same,  because  you  cannot  answer  it  with  accuracy. 
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State  why  you  cannot  answer  it  with  accuracy.  Is  it  because 
you  do  not  recollect  the  facts  inquired  of? 

10.  What  portion  of  the  facts  do  you  not  recollect  with  accu- 
racy ?  Is  it  as  to  the  person  from  whom  you  obtained  the  papers, 
or  either  of  them,  referred  to  ? 

11.  State  from  whom  you  received  the  treaty. 

12.  State  from  whom  you  received  the  documents. 

18.  State  from  whom  you  received  the  proceedings  of  the 
Senate  heretofore  inquired  of. 

14.  Was  tbe  copy  of  the  treaty  you  forwarded  to  the  Herald 
a  printed  copy  ? 

has,  by  so  refusing,  committed  a  contempt  against 

the  Senate ;  and  has  by  the  Senate  been  ordered  into  the  custody 
of  the  sergeant-at-arms,  there  to  remain  until  the  further  order 
of  the  Senate. 

These  are,  therefore,  to  authorize  and  require  you,  and  you 
are  hereby  authorized  and  required  to  take  into  your  custody  the 
body  of  the  said  John  Nugent,  and  him  safely  keep  until  he 
answers  the  said  interrogatories,  or  until  the  further  order  of  the 
Senate  of  the  United  States  in  this  behalf;  and  for  so  doing  this 
shall  be  your  sufficient  warrant. 

Given  under  my  hand  this  thirty-first  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-eight. 

G.  M.  Dallas, 
Vice-President  of  the  United  States  and  President  of  the  Senate. 

Attest: 
AsBUBY  Dickens, 

Secretary  of  the  Senate  of  the  United  States. 

*The  opinion  of  the  court  was  delivered  by  r*111 

Gbanch,  C.  J. — Upon  this  return  of  the  habeas  carptiSy 
the  principal  questions  are : 

Has  the  Senate  of  the  United  States  jurisdiction  and  power  to 
punish  contempts  of  its  authority?    And  if  so, 

Whether  this  court,  upon  this  habea%  carpuB^  can  inquire  into 
the  question  of  contempt,  and  discharge  the  prisoner. 

The  jurisdiction  of  the  Senate,  in  cases  of  contempt  of  its 
authority,  depends  upon  the  same  grounds  and  reasons  upon 
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which  the  aoknowledged  jurisdiction  of  other  judicial  tribunals 
rests,  to  wit :  the  necessity  of  such  a  jurisdiction  to  enable  the 
Senate  to  exercise  its  high  constitutional  functions,  a  neces- 
sity at  least  equal  to  that  which  supports  the  like  jurisdiction- 
which  has  been  exercised  by  all  judicial  tribunals  and  legisla- 
tive assemblies  in  this  country  from  its  first  settlement,  and  in 
England  from  time  immemorial.  That  the  Senate  of  the  United 
States  may  punish  contempts  of  its  authority,  seemed  to  be  ad- 
mitted by  the  prisoner's  counsel,  provided  it  be  in  a  case  within 
their  cognisance  and  jurisdiction  ;  but  whether  admitted  or  not, 
such  is  the  law  as  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Anderson  v.  Dunn,  6  Wheat.  224,  and  in  Kearney's 
Case,  7  Id.  41. 

Kearney's  Case  was  a  petition  to  the  Supreme  Court  of  the 
United  States  for  a  habeas  corpus  to  the  marshal  of  the  District 
of  Columbia,  to  bring  up  the  body  of  J.  T.  Kearney,  who  was 
committed  by  the  Circuit  Court  of  the  District  of  Columbia,  for 
contempt  in  refusing  to  answer  a  question  in  a  criminal  cause. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court,  after 
citing  Brass  Crosby's  Case  with  approval,  said  (in  p.  44),  ''so 
that  it  is  most  manifest  from  the  whole  reasoning  of  the  court  in 
this  case,  that  a  writ  of  habeas  corpus  was  not  deemed  a  proper 
remedy  where  a  party  was  committed  for  a  contempt  by  a  court 
of  competent  *juri8diction ;  and  that  if  granted  the  court 
"-^  could  not  inquire  into  the  sufficiency  of  the  cause  of  com- 
mitment. If,  therefore,  we  were  to  grant  the  writ  in  this  case, 
it  would  be  applying  it  in  a  manner  not  justified  by  principle  or 
usage ;  and  we  should  be  bound  to  remand  the  party,  unless  we 
were  prepared  to  abandon  the  whole  doctrine,  so  reasonable,  just 
and  coavenient,  which  has  hitherto  regulated  this  important  sub- 
ject." 

The  same  law  was  declared  by  the  Court  of  Common  Pleas  in 
the  year  1771,  in  Brass  Crosby's  Case,  8  Wils.  188,  in  which  (in 
p.  201)  Ld.  Ch.  J.  DeGrey,  said,  "  perhaps  a  contempt  in  the 
House  of  Commons,  in  the  chancery,  in  this  court,  and  in  the 
Court  of  Durham,  may  be  very  different,  therefore  we  cannot 
judge  of  it;  but  every  court  must  be  sole  judge  of  its  own  con- 
tempts.    Besides,  as  the  court  cannot  go  out  of  the  return  of  this 
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writ,  how  can  we  inquire  into  the  truth  of  the  fact,  as  to  the" 
nature  of  the  contempt.  We  have  no  means  of  trying  whether 
the  lord  mayor  did  right  or  wrong.**  And  in  p.  202,  he  says: 
"  There  is  a  great  difference  between  matters  of  privilege  com- 
ing incidentally  before  the  court,  and  being  the  point  itself  di- 
rectly before  the  court.  The  counsel  at  the  bar  have  not  cited 
one  case  where  any  court  of  this  hall  ever  determined  a  matter 
of  privilege  which  did  not  come  incidentally  before  them." 
"But  the  present  case  differs  much  from  those  which  the  court 
will  determine ;  because  it  does  not  come  incidentally  before  us, 
but  is  brought  before  us  directly,  and  is  the  whole  point  in  ques- 
tion ;  and  to  determine  it  we  must  supersede  the  judgment  and 
determination  of  the  House  of  Commons  and  a  commitment  in 
execution  of  that  judgment." 

Mr.  Justice  Gould,  in  the  same  case,  p.  208,  said :  "  I  entirely 
concur  in  opinion  with  my  Lord  Chief  Justice  that  this  court  hath 
no  cognisance  of  contempts  or  breach  of  privilege  of  the  House  of 
Commons.  They  are  the  only  *judges  of  their  own  r*i-|Q 
privileges."  And  in  p.  204,  he  says  "  when  matters  of 
privilege  come  incidentally  before  the  court,  it  is  obliged  to  deter- 
mine them  to  prevent  a  failure  of  justice."  "  The  resolution  of 
the  House  of  Commons  is  an  adjudication,  and  every  court  must 
judge  of  its  own  contempts." 

Mr.  Justice  Blackstone,  in  the  same  case,  said,  "  I  concur  in 
opinion  that  we  cannot  discharge  the  Lord  Mayor.  The  present 
case  is  of  great  importance  because  the  liberty  of  the  subject  is 
materially  concerned.  The  House  of  Commons  is  a  supreme 
court,  and  they  are  judges  of  their  own  privileges  and  con- 
tempts, more  especially  with  respect  to  their  own  members. 
Here  is  a  member  committed  in  execution  by  the  judgment  of 
his  own  House.  All  courts,  by  which  I  mean  to  include  the  two 
Houses  of  Parliament  and  the  Courts  of  Westminster  Hall,  are 
uncontrolled  in  matters  of  contempt.  The  sole  adjudication  of 
contempts,  and  the  punishment  thereof  in  any  manner,  belongs 
exclusively,  and  without  interfering  to  each  respective  court. 
Lifinite  confusion  and  disorder  would  follow  if  courts  could,  by 
writ  of  habeas  corpuSj  examine  and  determine  the  contempts  of 
others.     This  power  to  commit  results  from  the  first  principles 
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of  justice ;  for  if  they  have  power  to  decide,  they  ought  to  have 
power  to  punish ;  no  other  court  shall  scan  the  judgment  of  a 
superior  court,  or  the  principal  seat  of  justice.  As  I  said  before, 
it  would  occasion  the  utmost  confusion  if  every  court  of  this 
hall  should  have  power  to  examine  the  commitments  of  the  other 
courts  of  the  hall,  for  contempts ;  so  that  the  judgment  and  com- 
mitment of  each  respective  court,  as  to  contempts,  must  be  final, 
and  without  control." 

This  case  of  Crosby  was  decided  by  the  Court  of  Common 
Pleas  in  the  year  1771,  and,  as  Mr.  Justice  Story  said,  in  de- 
^  livering  the  opinion  of  the  Supreme  Court  of  *the  United 

^  States  in  Kearney's  Case,  p.  43,  settled  the  law  upon 
that  point.  It  must  be  remembered  that  the  case  of  Crosby  was 
upon  habeas  corptts,  and  the  court  could  not  give  relief  without 
assailing  the  judgment  of  the  House  of  Commons  directly,  and 
revising  that  judgment ;  but  when  the  judgment  of  contempt 
comes  before  the  court  incidentally,  or  collaterally,  its  correct- 
ness may  be  questioned ;  as  in  cases  where  it  is  pleaded  in  justifi- 
cation, as  was  done  in  the  case  of  Anderson  v.  Dunn,  6  Wheat.  204. 

The  law  as  stated  by  the  court  in  Crosby's  Case,  was  the  law 
of  the  land,  both  in  this  country  and  in  England,  before  our  Revo- 
lution, and  has  so  continued  to  the  present  time. 

In  the  case  of  Stockdale  v.  Hansard,  for  a  libel,  the  defendant 
pleaded,  in  justification,  an  order  of  the  House  of  Commons  to 
print  and  publish  the  report  of  the  inspectors  of  prisons,  which 
contained  the  supposed  libel.  To  this  plea  the  plaintiff  de- 
murred, and  assigned  for  causes :  '^  that  the  known  and  estab- 
lished laws  of  the  land  cannot  be  superseded,  suspended  or 
altered  by  any  resolution  or  order  of  the  House  of  Commons ;  and 
that  the  House  of  Commons,  in  Parliament  assembled,  cannot  by 
any  resolution  or  order  of  themselves,  create  any  new  privilege 
to  themselves  inconsistent  with  the  known  laws  of  the  land,  and 
that  if  such  power  be  assumed  by  them,  there  can  be  no  reasonar 
ble  security  for  the  life,  liberty,  property  or  character  of  the 
subjects  of  the  realm." 

The  case  was  learnedly  and  elaborately  argued  in  the  year 
1837,  and  decided  in  1839,  by  the  Court  of  Queen's  Bench. 

One  of  the  questions,  raised  in  the  argument,  was  whether 
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the  Hoase  of  Commons  had  the  right  to  assume  the  authority  to 
settle  its  own  privilege,  and  to  be  the  sole  judge  of  its  existence 
and  extent. 

In  p.  20,  Attorney-Cfeneral  Campbell  said:  "another  and 
♦a  summary  remedy  might  have  been  adopted;  that  the  r»|i  c 
House  having  confidence  in  the  tribunals  of  the  country, 
deems  it  expedient  to  refer  the  case  to  the  consideration  of  the 
court  in  the  ordinary  course  of  justice,  thereby  giving  to  the 
plaintiflF  an  opportunity  either  of  denying  that  the  act  was  done 
under  the  alleged  authority,  or  of  showing  that  the  authority  has 
been  exceeded." 

In  p.  22,  he  says,  "here"  {i.e.  upon  demurrer  to  the  plea  of 
justification  under  the  order  of  the  House  of  Commons)  "the 
question  of  privilege  is  directly  raised,  and  cannot,  therefore,  be 
inquired  into  by  a  court  of  common  law."  And  again  he  says,  in 
p.  28,  "  the  most  frequent  cases  in  which  the  privilege  of  the 
Houses  of  Parliament  has  come  in  question  directly,  have  been 
cases  of  habeas  corpus  on  commitments  by  them,  and  there  the 
courts  of  common  law  have  disclaimed  jurisdiction.  So  the  ques- 
tion would  arise  directly  if  an  action  of  trespass  or  false  imprison- 
ment were  brought  for  such  a  commitment,  and  wherever  it  might 
be  sought  to  overrule  an  act  done  by  either  House  and  justified 
by  its  authority."  "The  present,"  he  says,  "is  a  case  of  that 
description."  If  the  complaint  appears  on  the  record  to  be  made 
against  an  act  of  one  of  the  Houses,  so  that  the  court  is  called 
upon  to  say  whether  the  privilege  alleged  in  justification  belongs 
to  the  House,  or  is  usurped,  the  point  of  privilege  arises  directly, 
whether  raised  by  the  declaration  or  by  any  subsequent  plead- 
ing." "With  a  question  of  privilege,  raised  incidentally,  the 
court  must  deal  as  it  best  can."  "In  such  a  case  necessity  may 
require  that  the  existence  of  the  privilege  should  be  examined 
into,  but  the  necessity  which  makes  the  rule  points  out  its  limit. 
Where  an  act  of  either  House  is  complained  of,  no  such  necessity 
can  exist.  Here  an  adjudication  has  been  made  on  the  very 
point,  and  by  a  court  of  exclusive  jurisdiction,  and  such  an  ad- 
judication is  binding." 

*So  much  of  the  argument  of  the  Attorney-General  in  r*i  jg 
the  case  of  Stockdale  v.  Hansard,  seemed  necessary  to  be 
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stated  that  the  opinion  of  Lord  Ch.  J.  Denman  might  be  under- 
stood. The  Attorney-General  contended,  first,  that  when  the 
question  of  privilege  came  directly  before  the  court  it  could  not 
inquire  into  it ;  and  second,  that  in  the  case  then  before  him,  it 
did  come  directly  in  question. 

In  support  of  the  first  proposition  he  cited  the  following  cases, 
all  of  which  were  cases  of  habeas  corpus : 

1.  Sir  Robert  Pye's  Case,  cited  in  6  How.  St.  Tr.  948. 

2.  Lord  Shaftesbury's  Case,  6  How.  St.  Tr.  1269 ;  s.  c.  1 
Mod.  144,  3  Eeb.  792,  in  which  Sir  Thomas  Jones,  Justice,  said : 
"The  cases,  where  the  courts  of  Westminster  Hall  have  taken 
cognisance  of  privilege,  differ  from  this  case,  for  in  those  it  was 
only  an  incident  to  a  case  before  them  which  was  of  their  cogni- 
sance; the  direct  point  of  the  matter  now  is  the  judgment  of  the 
Lords.     This  court  can  neither  bail  nor  discharge  the  earl." 

Wylde,  Rainsford  and  Twisden,  Justices,  concurred. 

3.  Captain  Streater's  Case,  5  How.  St.  Tr.  366. 

4.  The  Protector  and  Captain  Streeter,  Style  415. 

5.  Regina  v.  Paty,  2  Ld.  Raym.  1106,  in  which  eleven  of  the 
twelve  judges  agreed  that  the  Court  of  Queen's  Bench  had  no 

jurisdiction  in  the  case  of  parliamentary  commitment,  and  could 
not  discharge  the  prisoners.  But  in  that  case.  Holt,  Ch.  J.,  who 
was  the  dissenting  judge,  said,  in  p.  1114,  "as  to  what  was  said 
that  the  House  of  Commons  are  judges  of  their  own  privileges, 
that  they  are  so  when  it  comes  before  them.  And  as  to  the 
instances  cited,  where  the  judges  have  been  cautious  in  giving 
any  answer  in  Parliament  in  matters  of  privilege  of  Parliament ; 
he  said  the  reason  of  that  was  because  the  members  knew  probably 
their  own  privileges  better  than  the  judges;  but  when  a  matter 
of  privilege  comes  in  question  in  Westminster  *Hall,  the 
^  judges  must  determine  it,  as  they  did  in  Bynion's  Case. 

6.  Alexander  Murray's  Ca^e,  decided  in  B.  R.  anno.  1761,  1 
Wilson  299,  upon  habeas  corpus^  in  which  Wright,  J.,  said: 
"the  House  of  Commons  is  undoubtedly  a  high  court,  and  it  is 
agreed,  on  all  hands,  that  they  have  power  to  judge  of  their  own 
privileges ;  it  need  not  appear  to  us  what  the  contempt  was,  for 
if  it  did  appear  we  could  not  judge  thereof."  Dennison,  J., 
added,  "  this  court  has  no  jurisdiction  in  the  present  case.     We 
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granted  the  habeas  corpus^  not  knowing  what  the  commitment 
was ;  but  now  it  appears  to  be  for  a  contempt  of  the  privileges  of 
the  House  of  Commons ;  what  those  privileges  (of  either  house) 
are,  we  do  not  know,  nor  need  they  tell  us  what  the  contempt 
was,  because  we  cannot  judge  of  it." 

7.  Brass  Crosby's  Case,  2  W.  Bl.  754,  upon  Tiaheas  corpus j 
in  which  the  counsel  of  the  prisoner  contended  that  the  offence 
stated  in  the  warrant  of  commitment  was  no  contempt ;  and  that 
that  court  had  a  right  to  judge  of  the  privileges  of  the  House  of 
Commons ;  and  was  often  obliged  to  take  notice  of  them  incident- 
ally, as  in  Mr.  Wilkes'  Case.  But  the  court  said,  "  they  never 
discharge  persons  committed  for  a  contempt  by  any  supreme 
court.  That  the  law  has  intrusted  to  these  the  power  of  judging 
of  their  own  contempts." 

8.  In  the  Case  of  Alderman  Oliver,  2  W.  Bl.  758,  which  was 
the  sam,e  in  its  circumstances  with  that  of  Lord  Mayor  Crosby, 
a  habeas  corpus  was  sued  out  in  the  Court  of  Exchequer,  and'  a 
like  judgment  was  given  by  the  unanimous  opinion  of  the  Barons. 

9.  In  Rex  v.  Fowler,  8  Term  Rep.  314,  Ld.  Kenyon  said, 
"  we  were  bound  to  grant  this  habeas  co^fpus ;  but  having  seen 
the  return,  we  are  bound  to  remand  the  defendant  to  prison  be- 
cause the  subject  belongs  ad  aliud  examen:'*  *and  Gross,  r*-i-iQ 
J.,  said :  ^'  that  the  adjudication  of  the  House  on  a  con- 
tempt was  a  conviction  and  the  commitment  in  consequence,  exe- 
cution :  that  every  court  must  be  sole  judge  of  its  own  contempts ; 
and  that  no  case  appeared  in  which  any  court  of  Westminster 
Hall  ever  determined  a  matter  of  privilege  which  did  not  come 
incidentally  before  them." 

10.  In  Rex  v.  Hobhouse,  2  Chitty  207,  the  commitment  was 
by  the  House  of  Commons  for  a  contempt  in  publishing  a  libel. 
The  court  said :  "  the  cases  of  Lord  Shaftesbury  and  Rex  v.  Paty 
are  decisive  authorities  to  show  that  the  courts  of  Westminster 
Hall  cannot  judge  of  any  law,  custom  or  usage,  and  consequently 
they  cannot  discharge  a  person  committed  for  a  contempt  of 
Parliament.  The  power  of  commitment  for  contempt  is  incident 
to  every  court  of  justice ;  and  more  especially  it  belongs  to  the 
High  Court  of  Parliament ;  and  therefore  it  is  incompetent  for 
this  court  either  to  question  the  privileges  of  the  House  of  Com- 
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moDs,  or  a  commitment  for  an  offence  which  they  have  adjudged 
to  be  a  contempt  of  those  privileges. 

11.  In  Burdett  v.  Colman,  14  East  163,  the  action  was  for 
false  imprisonment,  and  the  defendant,  an  officer  of  the  House  of 
Commons,  pleaded  the  order  of  the  House  in  justification,  and 
was  acquitted.  The  case  was  taken  up  to  the  House  of  Lords, 
where  it  was  held  that  the  complaint  was  answered  and  that  the 
warrant  of  commitment  would  have  sufficed  on  a  return  to  a 
habeas  corpus. 

12.  In  the  case  of  Stockdale  v.  Hansard,  9  Ad.  &  E.  1  (36  E.  C. 
L.  R.  74),  Ch.  J.  Denman,  said:  "  but  as  to  these  proceedings  by 
habeas  corpus^  it  may  be  enough  to  say  that  the  present  is  not  of 
that  class ;  and  that  when  any  such  may  come  before  us,  we  will 
deal  with  it  as  in  our  judgment  the  law  may  appear  to  require.'* 

♦Again,  in  the  same  case,  p.  79  (36  E.  C.  L*  R.),  Ch.  J. 
J  Denman,  says  :  "  but  even  supposing  this  court  would  be 
bound  to  remand  a  prisoner  committed  by  the  House  for  a  con- 
tempt, however  insufficient  the  cause  set  out  in  the  retnrn,  that 
could  only  be  in  consequence  of  the  House  having  jurisdiction  to 
decide  upon  contempts.  In  this  case  "we  are  not  trying  the 
right  of  a  subject  to  be  set  free  from  imprisonment  for  contempt ; 
but  whether  the  order  of  the  House  of  Commons  is  of  power  to 
protect  a  wrongdoer  against  making  reparation  to  the  injured 
man." 

Again,  Ch.  J.  Denman,  in  p.  82,  in  the  same  case,  said :  "  the 
other  concession  "  (of  the  Attorney-General)  "  to  which  I  allude 
is,  that  when  matter  of  privilege  comes  before  the  courts,  not 
directly,  but  incidentally,  they  may,  because  they  must  decide  it. 
Otherwise,  said  the  Attorney-General,  there  must  be  a  failure  of 
justice.  And  such  has  been  the  opinion  even  of  those  judges 
who  have  apoken  with  the  most  profound  veneration  of  privilege. 
The  rule  is  difficult  of  application." 

In  the  same  case,  Stockdale  v.  Hansard,  p.  93  (36  E.  C.  L.  R.), 
Littledale,  J.,  says :  "  But  it  is  said  that  the  question  of  the 
privilege  of  the  House  of  Commons  comes  directly  before  the 
court  upon  the  pleadings ;  and  that  therefore,  upon  all  authori- 
ties, it  is  quite  clear  it  is  not  competent  *to  this  court  to  inquire 
into  the  question  of  privilege ;  and  it  is  said  that  it  is  in  effect 
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the  same  case  in  principle  as  Burdett  v.  Abbot,  14  East  1,  and 
that  it  was  there  held  that  the  defence,  being  founded  on  the 
order  of  the  House  to  do  the  thing  complained  of,  raised  the  ques- 
tion of  privilege  directly ;  and  that  the  court  could  not  investi- 
gate the  legality  of  that  order.  But'  this  differs  very  materially 
from  Burdett  v.  Abbot.  That  was  an  action  against  the  speaker 
himself  for  an  act  done  by  him  in  the  House.  The  act  done  by 
him  was  to  commit  an  individual  whom  the  House  adjudged  to  be 
♦guilty  of  a  contempt  to  the  House,  and  who  had  been,  p^^  qa 
for  that,  ordered  to  be  taken  into  custody  ;  and  there  was 
a  specific  order  of  the  House  as  to  the  particular  thing  to  be 
done ;  but  this  case  is  altogether  different :  these  defendants  are 
not  members  of  the  House,  but  agents  employed  by  them.  The 
plaintiff  is  a  perfect  stranger  to  the  House.  He  has  been  guilty 
of  no  insult  or  contempt  of  the  House ;  and  there  is  no  order  of 
the  House  applicable  to  him.  He  stands,  therefore,  in  the  situa- 
tion of  a  stranger  to  the  House,  complaining  of  persons  who  are 
not  members  of  the  House,  but  merely  employed  to  distribute 
their  papers.  Lord  Ellenborough,  in  the  course  of  his  judg- 
ment, says,  14  East  188,  that  independently  of  any  precedents 
or  recognised  practice  on  the  subject,  such  a  body  as  the  House 
of  Commons  must,  a  priori^  be  armed  with  a  competent  authority 
to  enforce  the  free  and  independent  exercise  of  its  own  proper 
functions,  whatever  those  functions  may  be.  But  yet  when  he 
comes  to  the  summoning  up  the  points  for  the  consideration  of  the 
court,  and  gives  the  first  part  of  his  judgment,  he  says,  first, 
that  ^  it  is  made  out  that  the  power  of  the  House  of  Commons  to 
commit  for  contempt  stands  upon  the  ground  of  reason  and 
necessity,  independent  of  any  positive  authorities  upon  the  sub- 
ject ;  but  it  is  also  made  out  by  the  evidence  of  usage  and  prac- 
tice, by  legislative  sanction  and  recognition,  and  by  the  judg- 
ments of  the  courts  of  law,  in  a  long  course  of  well  established 
precedents  and  authorities :'  14  East  158.  I  admit  that  it  is 
very  difficult  to  draw  the  line  between  the  question  of  privilege 
coming  directly  before  the  court ;  and  where  it  comes  incident- 
ally, the  shades  of  difference  run  into  one  another.  The  deci- 
sions and  dicta  of  the  judges  who  have  said  that  the  House  of 
Commons  are  the  only  judges  of  their  own  privileges,  and  that 
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the  courts  of  common  law  cannot  be  judges  of  the  privileges  of 
♦1211  ^^^  *Hou8e  of  Commons,  are  chiefly  where  the  question 
has  arisen  on  commitments  for  contempt ;  upon  which  no 
doubt  could  ever  be  entertained  but  that  the  House  are  the  only 
judges  of  what  is  a  contempt  to  their  House  generally ;  or  to 
some  individual  member  of  it :  but  no  case  has  occurred  where 
the  courts  or  judges  have  used  any  expressions  to  show  that  th^ 
are  concluded  by  the  resolution  of  the  House  of  Commons  in  a 
case  like  the  present." 

Again,  on  p.  94  (36  E.  C.  L.  R.),  he  says,  "  there  is  no  doubt 
about  the  right,  as  exercised  by  the  two  Houses  of  Parliament, 
in  regard  to  contempts  or  insults  offered  to  the  House,  either 
within  or  without  their  walls;"  "and  as  to  any  other  thing 
which  may  appear  to  be  necessary  to  carry  on  and  conduct  the 
great  and  important  functions  of  their  charge.  In  the  case  of 
commitments  for  contempts,  there  is  no  doubt  but  that  the 
House  is  the  sole  judge  whether  it  is  a  contempt  or  not ;  and  the 
courts  of  common  law  will  not  inquire  into  it.  The  greatest  part 
of  these  decisions  and  dictaj  where  the  judges  have  said  that  the 
Houses  of  Parliament  are  the  sole  judges  of  their  own  privileges, 
have  been  where  the  question  has  arisen  upon  commitments  for 
contempt,  and  as  to  which,  as  I  have  before  remarked,  no  doubt 
can  be  entertained. 

"  But  not  only  the  two  Houses  of  Parliament,  but  every  court 
in  Westminster  Hall,  are  themselves  the  sole  judges  whether  it 
be  a  contempt  or  not ;  although  in  cases  where  the  court  did  not 
profess  to  commit  for  a  contempt,  but  for  some  matter  which,  by 
no  reasonable  intendment,  could  be  considered  as  a  contempt  to 
the  court  committing,  but  a  ground  of  commitment  palpably  and 
evidently  unjust  and  contrary  to  law  and  natural  justice.  Lord 
Ellenborough  says  that  in  the  case  of  such  a  commitment,  if  it 
should  ever  occur  (but  which  he  said  he  could  not  possibly  antici- 
pate as  ever  likely  to  occur),  the  court  must  look  at  it  and  act 
upon  it  as  justice  may  require,  from  whatever  court  it  may  pro- 
fess to  have  proceeded." 

♦1221       *-A-gai^>  Littledale,  J.,  on  p.  102,  says,  "  I,  therefore, 

upon  the  whole  of  this  case,  again  point  out  what  Lord 

Ellenborough  very  much  relied  upon  in  his  judgment  in  Burdett 

(232) 


Digitized  by 


Google 


Vol.  I.]  Ex  parte  NUGENT.  122 

V.  Abbot,  14  East  158,  when  he  said  that  Mt  is  made  out  that 
the  power  of  the  House  of  Commons  to  commit  for  contempt 
stands  upon  the  ground  of  reason  and  necessity,  independent  of 
any  positive  authoritie<3  on  the  subject ;  but  it  is  also  made  out 
by  the  evidence  of  usage  and  practice,  by  legislative  sanction  and 
recognition,  and  by  the  judgments  of  the  courts  of  law  in  a  long 
course  of  well-established  precedents  and  authorities.'  "  "But 
in  the  case  now  before  the  court  (Stockdale  v.  Hansard),  I  think 
that  the  power  of  the  House  of  Commons  to  order  the  publica- 
tion of  papers  containing  defamatory  matter,  does  not  stand  on 
the  ground  of  reason  and  necessity,  independent  of  any  positive 
authorities  on  the  subject.  And  I  also  think  that  it  is  not  made 
out  by  the  evidence  of  usage  and  practice,  by  legislative  sanction 
and  recognition  in  the  courts  of  law,  in  a  long  course  of  well- 
established  precedents  and  authorities.'' 

In  the  same  case,  Stockdale  v.  Hansard,  p.  107  (86  E.  C.  L.  R.), 
Patteson,  J.,  said :  "  It  is  indeed  quite  true  that  the  members  of 
each  House  of  Parliament  are  the  sole  judges  whether  their  privi- 
leges have  been  violated,  and  whether  thereby  any  person  has 
been  guilty  of  a  contempt  of  their  authority ;  and  so  they  must 
adjudicate  on  the  extent  of  their  privileges.  All  the  cases 
respecting  commitments  by  the  House,  mostly  raised  upon  writs 
of  habeas  carptiSy  and  collected  in  the  arguments  and  judgments 
in  Burdett  t^.  Abbot,  14  East  1,  establish,  at  the  most,  only  these 
points,  that  the  House  of  Commons  has  power  to  commit  for  con- 
tempt, and  that  when  it  has  committed  any  person,  the  court 
cannot  question  the  propriety  of  such  commitment,  or  inquire 
whether  the  person  committed  had  been  guilty  of  a  contempt  of 
the  House ;  in  the  same  manner  '^'as  this  court  cannot  r^iei  no 
entertain  any  such  questions,  if  the  commitment  be  by 
any  other  court  having  power  to  commit  for  contempt.  In  such 
instances  there  is  an  adjudication  of  a  court  of  competent 
authority  in  the  particular  case ;  and  the  court  which  is  desired 
to  interfere,  not  being  a  court  of  error  or  appeal,  cannot  entertain 
the  question  whether  the  authority  has  been  properly  exercised. 

"  In  order  to  make  cases  of  commitment  bear  upon  the  present 
some  such  case  should  be  shown  in  which  the  power  of  the  House 
of  Commons  to  commit  for  contempt  under  any  circumstances  was 
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denied,  and  in  which  this  court  had  refused  to  enter  into  the  ques- 
tion of  the  existence  of  that  power.  But  no  such  case  can  be 
found,  because  it  has  always  been  held  that  the  Houde  had  such 
power ;  and  the  point  attempted  to  be  raised,  in  the  cases  of  com- 
mitment, has  been  as  to  the  due  exercise  of  such  power.  The 
other  cases  which  have  been  cited  in  argument,  relate  generally 
to  the  privileges  of  individual  members,  not  to  the  power  of  the 
House  itself  acting  as  a  body ;  and  hence,  as  I  conceive,  has 
arisen  the  distinction  between  a  question  of  privilege  coming 
directly  or  incidentally  before  a  court  of  law.  It  may  be  difficult 
to  apply  the  distinction.  Yet  it  is  obvious  that,  upon  an  applica- 
tion for  a  writ  of  habeas  corpus  by  a  person  committed  by  the 
House,  the  question  of  the  power  of  the  House  to  commit,  or  of 
the  due  exercise  of  that  power,  is  the  original  and  primary  matter 
propounded  to  the  court,  and  arises  directly.  Now  as  soon  as  it 
appears  that  the  House  has  committed  the  person  for  a  cause 
within  their  jurisdiction,  as,  for  instance,  a  contempt  so  adjudged 
by  them  to  be,  the  matter  has  passed  in  rem  judicatum^  and  the 
court,  before  which  the  party  is  brought  by  writ  of  habeas  corpus^ 
must  remand  him.  But  if  an  action  be  brought  in  this  court  for 
a  matter  over  which  the  court  has  general  jurisdiction ;  as,  for 
instance,  for  a  libel,  or  for  an  assault  and  *impri8onment, 
J  and  the  plea  first  declares  that  the  authority  of  the  House 
of  Commons,  or  its  powers,  are  in  any  way  connected  with  the 
case,  the  question  may  be  said  to  arise  incidentally.  The  court 
must  give  some  judgment,  must  somehow  dispose  of  the  ques- 
tion. I  do  not,  however,  lay  any  great  stress  on  this  distinction. 
It  seems  to  me  that  if  the  question  arises  in  the  progress  of  a 
cause,  the  court  must  of  necessity  adjudicate  upon  it,  whether  it 
can  be  said,  in  strict  propriety  of  language,  to  arise  directly  or 
incidentally." 

In  the  same  case,  Stockdale  v.  Hansard,  pp.  121,  12?,  Cole- 
ridge, J.,  said :  '^  I  know  it  will  be  said  that  in  many  of  the  cases 
alluded  to  the  question  of  privilege  has  arisen  incidentally  only ; 
and  that  in  such,  ez  necessitate  the  courts  have  interfered.  In 
what  sense  "incidentally  "  is  here  used,  has  often  been  asked,  and 
never,  as  yet,  satisfactorily  answered.  In  what  sense  a  greater 
necessity  exists  in  one  case  than  the  other,  has  not  been  made 
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out.  The  cases  of  habeas  corpus  are  generally  put  as  instances 
where  the  question  arises  directly.  Let  me  suppose  the  return  to 
state  a  commitment  by  the  speaker  under  a  resolution  of  the 
House  ordering  the  party  to  capital  punishment  for  a  larceny 
committed  ;  it  will  hardly  be  said  that  a  stronger  case  of  neces- 
sity to  interfere  could  be  supposed  ;  and  yet  it  must  be  admitted 
on  the  other  hand,  the  question  of  privilege  or  power  (betjreen 
which  the  argument  for  the  defendants  makes  no  difference), 
would  arise  directly.  A  case,  therefore,  may  be  supposed  in 
which  it  would  be  necessary  to  interfere,  even  when  the  so  doing 
would  be  a  direct  adjudication  upon  the  act  of  the  House.  It 
should  seem  then  that  some  other  test  must  be  applied  to  ascer- 
tain in  what  sense  it  is  true  that  the  House  can  alone  declare  and 
adjudicate  upon  its  own  privileges. 

"I  venture  with  great  diffidence  to  submit  the  view  which  I 
have  taken  of  these  embarrassing  questions,  not  as  *claim-  r^ei  oc 
ing  the  suspicious  merit  of  novelty,  but  as  one  which  will 
at  least  remove  all  difficulties  in  theory,  and  be  found,  I  believe, 
not  inconsistent  with  the  general  course  of  authorities.  I  say 
general  course ;  for  during  so  long  a  series,  carried  through  times 
so  differing  in  political  bias  and  between  such  parties  as  either 
House  of  Parliament  on  one  side,  and  the  courts  of  law,  indi- 
vidual judges  or  litigant  suitors  on  the  other,  it  would  be  quite 
idle  to  expect  that  any  one  uniform  principle  should  be  found  to 
have  invariably  prevailed. 

"  In  the  first  place  I  apprehend  that  the  question  of  privilege 
arises  directly  wherever  the  House  has  adjudicated  upon  the 
very  fact  between  the  parties,  and  there  only.  Wherever  this 
appears  and  the  case  may  be  one  of  privilege,  no  court  ought  to 
inquire  whether  the  House  has  adjudicated  properly  or  not.  But 
whether  directly  arising  or  not,  a  court  of  law,  I  conceive,  must 
take  notice  of  the  distinction  between  privilege  and  power ;  and 
where  the  act  has  not  been  done  within  the  House  (for  of  no  act 
there  done  can  any  tribunal,  in  my  opinion,  take  cognisance  but 
House  itself),  and  is  clearly  of  a  nature  transcending  the  legal 
limits  of  privilege,  it  (the  court),  will  proceed  against  the  doer  as 
a  transgressor  of  the  law. 

"To  apply  these  principles  to  the  case  in  which  on  the  return  to 
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a  habeas  corpus^  it  appears  that  the  House  has  committed  for  a 
contempt  in  the  breach  of  its  privileges,  I  subscribe  entirely  to 
the  decisions,  and  I  agree  also  with  the  dicta  which,  in  some  of 
them,  this  court  has  thrown  out  on  supposed  extreme  cases.     In 
every  one  of  these  cases  the  House  has  actually  adjudicated  on 
the  very  point  raised  in  the  return,  and  the  committal  is  in  exe- 
cution of  its  judgment.     In  all  of  them  the  warrant,  or  order, 
has  set  out  that  which,  on  the  face  of  it,  either  clearly  is,  or 
may  be,  a  breach  of  privilege;  or  it  has  contented  itself  with 
stating  the  party  to  have  been  guilty  of  a  contempt,  without 
♦specifying  the  nature  of  it,  or  the  acts  constituting  it: 
-I  Brass  Crosby's  Case,  8  Wils.  188,  is  an  instance  of  the 
former ;  Lord  Shaftesbury's,  1  Mod.  144,  of  the  latter.     The 
difference  between  the  two  is  immaterial  on  the  present  question, 
which  is  one  of  jurisdiction  only.     Although,  in  case  of  an  in- 
ferior court  over  which  this  court  exercises  a  power  of  revision 
and  control  even  in  matters  directly  within  their  cognisance,  it 
will  require  to  see  the  cause  of  committal  in  the  warrant,  yet, 
with  regard  to  courts  of  so  high  a  dignity  as  the  Houses  of 
Parliament,  if  an  adjudication  be  stated  generally,  for  a  con- 
tempt,   as   contempts   are  clearly  within   their  cognisance;   a 
respectful  and  a  reasonable  intendment  will  be  made  that  the 
particular  facts  on  which  the  committal  in  question  has  pro- 
ceeded, warranted  it  in  point  of  jurisdiction;  for  (that  being 
assumed),  the  propriety  of  the  adjudication,  would  of  course,  not 
be  inquired  into.     But  in  both  cases  the  principle  of  the  decision 
is  that  there  has  been  an  adjudication  by  a  court  of  competent 
jurisdiction.    Thus,  in  the  former,  De  Grey,  Ch.  J.,  says  :  *  When 
the  House  of  Commons  adjudge  anything  to  be  a  contempt,  or 
a  breach  of  privelege,  their  adjudication  is  a  conviction,  and  their 
commitment  in  consequence,  is  execution  ;  and  no  court  can  dis- 
charge, or  bail  a  person  that  is  in  execution  by  the  judgment  of 
any  other  court.     The  House  of  Commons,  therefore,  having  an 
authority  to  commit,  and  that  commitment  being  an  execution, 
the  question  is,  what  can  this  court  do  ?     It  can  do  nothing  when 
a  person  is  in  execution  by  the  judgment  of  a  court  of  competent 
jurisdiction,  in  such  a  case  this  court  is  not  a  court  of  appeal.' 
And  in  the  latter,  in  which  the  main  contest  was  on  generality 
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of  the  order  of  Lords,  Rainsford,  Oh.  J.,  says :  (1  Mod.  158) 
^  The  commitment  in  this  case,  is  not  for  safe  custody,  but  he  is  in 
execution  on  the  judgment  given  by  the  Lords  for  the  contempt ; 
and  therefore  if  he  be  bailed  he  will  be  delivered  *out  of  r*i  07 
execution ;  because  for  a  contempt  in  facie  curice  there  is 
no  other  judgment  or  execution.' 

"  The  same  principle  will  explain  and  justify  the  observations 
which  have  been  made  by  different  judges  from  time  to  time,  with 
regard  to  supposed  cases,  even  of  direct  adjudication  ;  and  if  it 
should  appear  that  the  vice,  alleged  against  the  proceeding,  is  not 
of  improper  decision,  or  excess  of  punishment,  but  a  total  want 
of  jurisdiction ;  in  other  words,  where  it  is  contended  that  either 
House  has  not  acted  in  the  exercise  of  a  privilege,  but  in  the 
usurpation  of  a  power,  it  cannot  be  doubted  that  the  same  judges 
who  were  most  cautious  in  refraining  from  interfering  with  privi- 
lege, properly  so  called,  would  have  asserted  the  fact  of  the 
court  to  restrain  the  undue  exercise  of  power.  The  fact  of  ad- 
judication then  has  no  weight,  because  the  court  adjudging  had 
no  jurisdiction.  Many  such  instances  have  been  referred  to  in 
the  argument.  I  pass  over  the  luminous,  and,  as  I  think,  the 
still  unanswered  judgment  of  Lord  Holt  in  Begina  v.  Paty,  2 
Ld.  Baym.  1012  (and  the  judgments,  &c.,  cited,  p.  39),  which  is 
bottomed  on  this  principle ;  but  I  will  cite,  by  way  of  illustra- 
tion, the  dicta  of  Lord  Kenyon  and  Lord  Ellenborough,  whom  I 
select  not  only  for  their  preeminent  individual  authority,  but  also 
because  I  can  cite  from  their  judgments  in  cases  in  which  they 
were,  with  a  firm  and  favorable  hand,  upholding  the  just  privi- 
leges of  the  Commons.  And  it  is  satisfactory  to  see  that  the  dis- 
tinction was  even  then  present  to  their  minds." 

"  Lord  Kenyon,  in  Bex  v.  Wright,  8  Term  Bep.  296,  after 
saying  '  this  is  a  proceeding  of  one  branch  of  the  legislature  and 
therefore  we  cannot  inquire  into  it,'  immediately  qualifies  the 
generality  of  that  remark,  by  adding,  ^  I  do  not  say  that  cases 
may  not  be  put  in  which  we  would  inquire  whether  or  not  the 
House  of  Commons  were  justified  in  any  particular  measure :  if, 
for  instance,  they  '^'should  send  their  sergeant-at-arms  to  r*i  03 
arrest  a  counsel  here  who  was  arguing  a  case  between  two 
individuals ;  or  to  grant  an  injunction  to  stay  proceedings  here 
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in  a  common  action,  undoubtedly  we  should  pay  no  attention  to 
it.'  In  each  case  here  supposed  there  would  have  been  a  direct 
adjudication  upon  the  very  matter ;  and  in  each,  there  would 
have  been  a  claim  of  privilege ;  but  the  facts  would  have  raised 
the  preliminary  question,  whether  privilege  or  not ;  into  that  in- 
quiry Lord  Kenyon  would  have  felt  himself  bound  to  enter ;  and 
when  ho  had  satisfied  himself  that  there  was  no  such  privilege, 
the  fact  of  jurisdiction  would  have  became  immaterial. 

^'  So  in  the  most  learned  and  able  argument  of  Holroyd,  in 
Burdett  v.  Abbot,  14  East  128,  when  he  had  put  a  case  of  the 
speaker  issuing  his  warrant,  by  the  direction  of  the  House,  to  put 
a  man  to  death.  Lord  Ellcnborough  interposed  thus :  ^'  the  ques- 
tion in  all  cases  would  be  whether  the  House  of  Commons  were 
a  court  of  competent  jurisdiction  for  the  purpose  of  issuing  a 
warrant  to  do  the  act.  You  are  putting  an  extravagant  case.  It 
is  not  pretended  that  the  exercise  of  a  general  jurisdiction  is  any 
part  of  their  privileges.  Where  that  case  occurs,  which  it  never 
will,  the  question  would  be  whether  they  had  general  jurisdiction 
to  issue  such  an  order ;  and  no  doubt  the  courts  of  justice  would 
do  their  duty.'  This  case  again  supposes  an  adjudication ;  but 
can  language  be  more  clear  to  show  the  undoubting  opinion  of 
that  great  judge  that  it  would  have  been  still  open  to  this  court 
to  inquire  into  the  jurisdiction  of  the  House.  And  can  any  one 
seriously  believe  that  the  fact  of  a  previous  declaration,  by  the 
House,  that  they  had  such  jurisdiction,  would  have  been  con- 
sidered by  him  as  shutting  up  that  inquiry  ? 

^^  Again  the  same  principle  relieves  me  from  all  difficulty  as  to 
cases  where,  at  first  sight,  the  question  appears  to  arise  directly, 

but  where,  still,  the  court  of  law  would  *have  to  deter- 
♦1291 

-^  mine  the  case  before  it  upon  facts  already  directly  adjudi- 
cated upon  by  the  House.  Such  was  the  celebrated  case  of  Bur- 
dett t;.  Abbot,  14  East  1,  in  the  decision  of  which  I  most  heartily 
concur.  There  the  action  was  trespass  quare  clausum  fregit  and 
assault  and  false  imprisonment ;  but  the  defence  was  a  procedure 
in  execution  of  a  sentence  of  the  House  of  Commons.  If  that 
sentence  were  pronounced  by  a  competent  court,  it  warranted  all 
that  was  done.  The  only  question  that  could  be  made  upon  any 
principle  of  law,  was  the  competency  of  the  adjudicating  court : 
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and  the  competency  of  the  House  to  commit  for  a  contempt,  being 
not  seriously  doubted,  there  was  a  direct  adjudication,  into  the 
propriety  of  which  this  court  would  not  inquire.  It  could  not 
inquire  into  it  without  trying  over  again  what  has  already  been 
decided  in  the  house,  t.  e.,  whether  Sir  Francis  Burdett  had  been 
guilty  of  a  contempt;  but  this  would  have  been  contrary  to  the 
plainest  principles  of  law." 

In  the  case  of  The  Sheriff  of  Middlesex,  Hillary  Term,  1840, 
11  Ad.  &  E.  273  (39  E.  C.  L.  R.  80),  a  motion  was  made  in  B.  R. 
for  a  habeas  corpus  to  the  sergeant-at-arms  of  the  House  of  Com- 
moms  to  bring  up  the  bodies  of  William  Evans,  Esq.,  and  John 
Wheelton,  Esq.,  with  the  day  and  cause  of  their  being  taken  and 
detained,  &c.  The  writ  was  issued,  and  the  sergeant-at-arms 
returned  that  he  took  and  still  detains  the  said  William  Evans, 
and  John  Wheelton,  by  virtue  of  the  following  warrant  under  the 
hand  of  the  speaker  of  the  House  of  Commons. 

''Martis  21'o  die  Januarii  1840. 

"  Whereas  the  House  of  Commons  have  this  day  resolved  that 
William  Evans,  Esq.,  and  John  Wheelton,  Esq.,  sheriff  of  Middle- 
sex, having  been  guilty  of  a  contempt  and  breach  of  the  privi- 
leges of  this  House,  be  committed  to  the  custody  of  the  sergeant- 
at-arms  attending  this  House. 

"  These  are  therefore    to    require  you   to    take  into  your 
^custody  the  bodies  of  the  said  William  Evans  and  John  r^cion 
Wheelton,  and  them   safely  keep   during  the  pleasure 
of  this  House  ;  for  which  this  shall  be  your  sufficient  warrant. 

"  Given  under  my  hand,  the  21st  day  of  January,  1840. 

"Charles  Shaw  Lefbvrb, 

"  Speaker. 

"To  the  sergeant-at-arms  attending  the  House  of  Commons." 

The  return  being  filed,  the  counsel  for  the  prisoners  con- 
tended that  the  return  was  bad  on  these  grounds : 

First,  that  there  was  in  fact  no  legal  cause  for  the  commit- 
ment ;  that  the  court  may  inquire  into  this,  by  the  statute  of  56 
G.  8,  c.  100,  which  enacts  "  that  where  any  person  shall  be  con- 
fined or  restrained  of  his  or  her  liberty,  otherwise  than  for  some 
criminal  or  supposed  criminal  matter,  and  except  persons  impri- 
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soned  for  debt  or  by  process  in  any  civil  suit,  a  judge  shall,  on 
proper  complaint,  award  a  habeas  corptiSy'*  and  that  in  all  cases 
provided  for  by  the  act,  although  the  return  to  the  habeas  corpus 
be  sufficient  in  law,  it  shall  be  lawful  for  the  judge  before  whom  it 
is  returnable,  to  examine  into  the  truth  of  the  fiEtcts  therein  set 
forth,  by  affidavit  or  by  affirmation,  &c.,  and  to  do  therein  as  to 
justice  shall  appertain." 

And  the  counsel  of  the  prisoners  contended  that  ^^  if  the  court 
may  inquire  into  the  truth  of  the  facts,  it  is  shown  here,  on  affi- 
davit, that  the  sheriff  is  committed  for  having  acted  in  the  lawful 
execution  of  process,  and  that  the  proceeding  of  the  House  of 
Commons  is  in  opposition  to  the  judgment  delivered  in  Stockdale 
V.  Hansard,  9  .Ad.  &  E.  1  (36  E.  C.  L.  R.  18),  which,  until  re- 
versed on  appeal,  is  the  law  of  the  land." 

Secondly  (in  p.  84)  the  counsel  of  the  prisoners  contended  that 
'^  the  return  is  bad  because  it  does  not  state  the  facts  on  which 
the  contempt  arises,"  and  they  said  (p.  84)  "  there  are  only  three 
precedents  of  parliamentary  commitments  *which  have 
J  been  supported,  where  no  grounds  were  set  forth."  "  The 
first  is  in  Streater's  Case,  5  How.  St.  Tr.  865,  which  from  the 
absurdity  of  the  reasons  by  which  the  commitment  was  upheld, 
cannot  be  considered  of  any  weight.  The  next  occurs  in  the 
Earl  of  Shaftesbury's  Case,  4  How.  St.  Tr.  1269;  s.  c.  1  Mod. 
144,  which  was  decided  in  bad  times,  and  is  not  a  precedent  by 
which  any  subsequent  decision  can  be  supported.  The  proceed- 
ings of  the  House  of  Lords  against  the  earl,  were  by  the  House 
itself  declared  unparliamentary,  and  ordered  to  be  vacated  in  the 
journals,  that  they  might  never  be  drawn  into  precedent :  6  How. 
St.  Tr.  1810."  "The  third  instance,  and  the  only  one  since  the 
Revolution,  was  in  Alexander  Murray's  Case,  1  Wils.  299.  There, 
indeed,  two  of  the  judges,  one  of  whom  relied  on  the  case  of  Lord 
Shaftesbury,  said  that  "if  the  contempt  had  been  specified,  this 
court  could  not  judge  of  it ;  but  the  third,  Foster,  J.,  appears  to 
have  relied  upon  the  circumstance  of  the  contempt  being  com- 
mitted in  the  face  of  the  House,  and  the  particular  point  now  in 
question  does  not  seem  to  have  been  taken  at  the  bar.  In  more 
modem  cases  the  grounds  from  which  the  contempt  was  deduced 
have  always  been  stated.    It  was  so  in  Brass  Crosby's  Case,  2 
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W.  Bl.  754;  s.  c.  3  Wills.  188,  though  De  Grey,  Ch.  J.,  said 
there,  as  appears  from  3  Wils.  203,  that  a  return  stating  the 
breach  of  privilege  generally  would  be  suflBcient ;  but  he  seems 
to  ground  that  opinion  entirely  on  the  Earl  of  Shaftesbury's 
Case.  In  Rex  v.  Flower,  8  Term  Rep.  314,  the  warrant  was 
special,  so  were  those  in  Sir  Francis  Burdett's  Case,  14  East  1. 
Lord  EUenborough  there  intimated  that  a  commitment  stated  to 
be  for  a  contempt  of  either  house,  generally,  would  be  sufficient; 
but  the  opinion  is  thrown  out  obiter^  and  he  seems  to  consider 
Lord  Shaftesbury's  Case  an  authority  for  such  a  form.  In  the 
case  of  Burdett  v.  Abbott,  5  Dow.  165,  199,  in  the  House  of 
Lords,  Lord  Eldon  *put  it  to  the  judges  "whether,  if  the  r^ioo 
Court  of  Common  Pleas,  having  adjudged  an  act  to  be  a 
contempt  of  court,  had  committed,  for  the  contempt,  under  a  war- 
rant stating  such  adjudication  generally,  and  the  matter  came 
before  the  Bang's  Bench  on  return  to  a  habeas  corpus^  setting 
forth  the  warrant,  that  court  would  discharge,  because  the  par- 
ticular facts  and  circumstances  of  the  contempt  were  not  set 
forth,"  and  the  judges  answered  in  the  negative.  But,  in  the 
case  supposed,  the  Common  Pleas  would  be  a  court  of  record, 
acting  according  to  the  known  course  of  the  common  law ;  the 
House  of  Commons  is  not  such  a  court  or  so  acting;  and  the 
Common  Pleas,  in  the  case  supposed,  would  be  punishing  for  a 
contempt  of  court.  The  House  of  Commons  here  professes  only 
to  commit  for  a  contempt  of  the  privileges  of  that  House,  without 
showing  what  are  the  privileges  which  are  supposed  to  be  in- 
fringed. If  the  House  may  declare  its  own  privilege,  as  the  com- 
mon law  courts  declare  that  law,  it  should  at  least,  when  it 
punishes  for  a  breach  of  privilege,  point  out  the  privilege  violated, 
so  that  the  law  on  that  subject  may  be  known  in  future."  "  In 
the  judgment  of  Yaughan,  Ch.  J.,  in  Bushell's  Case,  Yaughan 
135, 137,  it  is  said  that  the  writ  of  habeas  corpus  commands  the 
day  and  the  cause  of  the  caption  and  detaining  of  the  prisoner  to 
be  certified  upon  the  return,  which  if  not  done,  the  court  cannot 
possibly  judge  whether  the  cause  of  the  commitment  and  detainer 
be  according  to  law  or  against  it.  Therefore  the  cause  of  the 
imprisonment  ought,  by  the  return,  to  appear  as  specifically  and 
certainly  to  the  judges  of  the  return  as  it  did  to  the  court  or  per- 
voL.  IV.— 16  (241) 


Digitized  by 


Google 


132  Ex  PARTE  NUGENT.  [A.  L.  J. 

son  authorized  to  commit,  else  the  return  is  insufficient.  The 
House  of  Commons,  then,  like  other  jurisdictions  that  exercise 
the  power  of  committing,  may  be  required,  on  habeas  carpuSy  to 
show  the  particular  grounds.  And  were  it  otherwise,  the  House 
of  Parliament  might,  at  any  time,  '*'punish  offences  against 
-^  the  property,  or  servants  of  individual  members,  under  the 
name  of  contempts,  as  was  done  formerly.  That  the  court  would 
not  now  suffer  this  practice  to  pass  unquestioned,  though  the  con- 
tempt might  be  alleged  generally  on  a  return  to  a  habeas  eorptiSj 
appears  from  several  passages  in  the  judgment  of  Lord  Denman, 
Ch.  J.,  in  Stockdale  v.  Hansard,  9  Ad.  &  E.  116, 124, 147  (36  E. 
C.  L.  R.  81)." 

No  one  appeared  in  support  of  the  return. 

Lord  Denman,  Gh.  J.  said,  ^^  I  think  it  necessary  to  declare 
that  the  judgment  delivered  by  this  court  last  Trinity  Term  in  the 
case  of  Stockdale  v.  Hansard,  9  Ad.  &  E.  1  (86  E.  C.  L.  R.  13), 
appears  to  me  in  all  respects  correct.  The  court  decided  there, 
that  there  was  no  power  in  this  country  above  being  questioned  by 
law.  And  in  p.  87  he  said :  "  the  only  question,  upon  the  present 
return,  is  whether  the  commitment  is  sustained  by  a  legal  warrant." 
Ailet  stating  and  overruling  some  minor  objections,  he  says :  in 
p.  87,  ^'  the  great  objection  remains  behind,  that  the  facts  which 
constitute  the  alleged  comtempt,  are  not  shown  by  the  warrant. 
It  may  be  admitted  that  words  containing  this  kind  of  statement 
have  appeared  in  most  of  the  former  cases ;  indeed,  there  are  few 
in  which  they  have  not." 

"In  Brass  Crosby's,  2  W.  Bl.  764,  e.  c.  3  Wils.  188,  Sir 
Francis  Burdett's,  14  East  1,  and  Mr.  Hobhouse's,  2  Chitty  207, 
Cases,  words  were  used  showing  the  nature  of  the  contempt.  In 
the  Earl  of  Shaftesbury's  Case,  6  How.  St.  Tr.  1269 ;  ff.  c.  1 
Mod.  144,  the  form  was  general ;  and  it  was  held  unnecessary  to 
set  out  the  facts  upon  which  the  contempt  arose.  That  caae  is 
open  to  observation  upon  other  grounds,  but  I  think  it  has  not 
been  questioned  upon  this.  In  Regina  v.  Paty,  2  Ld.  Raym.  1105, 
three  of  the  judges  adopted  the  doctrine  of  that  case  to  the  extent  of 
holding  that  the  court  could  not  inquire  *into  the  ground 
-I  of  the  commitment,  even  when  expressed  in  the  war- 
rant.    Holt,  Ch.  J.,  differed  from  them  on  that  point ;  but  he  did 
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not  question  that  where  the  warrant  omitted  to  state  facts,  the 
cause  could  not  be  inquired  into.  In  Murray's  Case,  1  Wils.  299, 
which  has  been  often  referred  to  and  recognised  as  an  authority, 
the  warrant  was  in  a  general  form.  There  is,  perhaps,  no  case 
in  the  books  entitled  to  so  great  weight  as  Burdett  v.  Abbott,  14 
East  1,  from  the  learning  of  the  counsel  who  argued  and  the 
judges  who  decided  it,  the  frequent  discussions  which  the  subject 
underwent,  and  the  diligent  endeavors  made  to  obtain  the  fullest 
information  upon  it.  The  judgment  of  Lord  EUenborough  there, 
as  it  bears  on  the  point  now  before  us,  is  remarkable.  He  says ; 
^^if  a  commitment  appeared  to  be  for  a  contempt  of  the  House 
of  Commons  generally,  I  would,  neither  in  the  case  of  that  court, 
or  of  any  other  of  the  superior  courts,  inquire  further ;  but  if 
it  did  not  profess  to  commit  for  contempt,  but  for  some  matter 
appearing  upon  the  return  which  could,  by  no  reasonable  intend- 
ment be  considered  as  a  contempt  to  the  court  committing,  but  a 
ground  of  commitment  palpably  and  evidently  arbitrary,  unjust 
and  contrary  to  every  principle  of  positive  law,  or  natural  justice,  I 
say  that  in  case  of  such  commitment  (if  it  ever  should  occur,  but 
which  I  cannot  possibly  anticipate  as  ever  likely  to  occur),  we 
must  look  at  it  and  act  upon  it  as  justice  may  require ;  from 
whatever  court  it  may  profess  to  have  proceeded."  Bayley,  J.,  as 
well  as  Lord  EUenborough,  appears  in  that  case  to  have  been  of 
opinion  that  if  particular  facts  are  stated  in  the  warrant  and  do  not 
bear  out  the  commitment,  the  court  should  act  upon  the  principle 
recognised  by  Lord  Holt,  in  Regina  v.  Paty ;  but  that  if  the 
warrant  merely  state  a  contempt  in  general  terms,  the  court  is 
bound  by  it.  That  rule  was  adopted  by  this  court  in  Rex  v. 
Hobhouse,  and  in  the  late  case  '^'of  Stockdale  v.  Hansard,  r^ci  oc 
9  Ad.  &  E.  1  (86  E.  C.  L.  R.  13),  there  was  not  one  of  ^ 
us  who  did  not  express  himself  conformably  to  it.  In  the  pas- 
sages which  have  been  cited  from  my  own  judgment  in  that  case, 
as  showing  that  if  a  person  were  committed  for  a  contempt  in 
trespassing  upon  a  member's  property,  this  court  would  notice 
the  ground  of  committal,  I  always  supposed  that  the  insufficient 
ground  should  appear  by  the  warrant. 

"  The  Earl  of  Shaftesbury's  Case  has  been  dwelt  upon  in  the 
argument  as  governing  the  decisions  of  the  courts  on  all  subse- 
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quent  occasions,  but  I  think  not  correctly.  There  is  something 
in  the  nature  of  the  Houses  themselves  which  carries  with  it  the 
authority  that  has  been  claimed;  though  in  the  discussion  of 
such  questions  the  last  important  decision  is  always  referred  to. 
Instances  have  been  pointed  out  in  which  the  crown  has  exerted 
its  prerogative  in  a  manner  now  considered  illegal,  and  the  courts 
have  acquiesced ;  but  the  cases  are  not  analogous.  The  crown 
has  no  rights  which  it  can  exercise  otherwise  than  by  process  of 
law  and  through  amenable  officers;  but  representative  bodies 
must  necessarily  vindicate  their  authority  by  means  of  their  own, 
and  those  means  lie  in  the  process  of  committal  for  contempt. 
This  applies  not  to  the  Houses  of  Parliament  only,  but,  as  we 
have  observed  in  Burdett  v.  Abbott,  14  East  138,  to  the  courts 
of  justice  which,  as  well  as  the  Houses,  must  be  liable  to  con- 
tinual obstruction  and  insult,  if  they  were  not  intrusted  with 
such  powers.  It  is  unnecessary  to  discuss  the  question  whether 
each  House  of  Parliament  be  or  be  not  a  court ;  it  is  clear  they 
cannot  exercise  their  proper  functions  without  the  power  of  pro- 
tecting themselves  against  interference.  The  test  of  the  authority 
of  the  House  of  Commons  in  this  respect,  submitted  by  Lord 
Eldon  to  the  judges  in  Burdett  v.  Abbott,  5  Dow.  199,  was 
whether,  if  the  Court  of  Common  Pleas  had  adjudged  an  act  to 
I'lSB!  ^^  ^  contempt  of  *court,  and  committed  for  it,  stating 
the  adjudication  generally,  the  Court  of  King's  Bench, 
on  a  habeas  corpus  setting  forth  the  warrant,  would  discharge 
the  prisoner  because  the  facts  and  circumstances  of  the  contempt 
were  not  stated.  A  negative  answer  being  given.  Lord  Eldon, 
with  the  concurrence  of  Lord  Erskine,  who  had  before  been 
adverse  to  the  exercise  of  jurisdiction,  and  without  a  dissenting 
voice  from  the  House,  affirmed  the  judgment  below.  And  we 
must  presume  that  what  any  court,  much  more  what  either  House 
of  Parliament,  acting  on  great  legal  authority,  takes  upon  it  to 
pronounce  a  contempt,  is  so. 

'^It  was  urged  that  this  not  being  a  criminal  matter,  the 
court  was  bound  by  the  stat.  56  George  3,  c.  100,  to  inquire  into 
the  case  on  affidavit.  But  I  think  the  provision  cited  is  not 
applicable.  On  the  motion  for  a  habeas  corpus^  there  must  be 
an  affidavit  from  the  party  applying ;  but  the  return,  if  it  dis- 
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closes  a  sufficient  answer,  puts  an  end  to  the  case ;  and  I  think 
the  production  of  a  good  warrant  is  a  sufficient  answer,  seeing 
that  we  cannot  go  into  the  question  of  contempt  on  affidavit,  nor 
discuss  the  motives  which  may  be  alleged/'  '^In  the  present 
case  I  am  obliged  to  say  that  I  find  no  authority  under  which  we 
are  entitled  to  discharge  these  gentlemen  from  their  imprison- 
ment." 

Littledale,  J.,  concurred,  and  said,  "  if  the  warrant  returned 
be  good  on  the  face  of  it,  we  can  inquire  no  further.  The  prin- 
cipal objection  is  that  it  does  not  sufficiently  express  the  cause  of 
commitment ;  and  instances  have  been  cited  in  which  the  nature 
of  the  contempt  was  specified.  But  the  doctrine  laid  down  in 
Burdett  v.  Abbott,  14  East  1,  5  Dow.  165,  in  this  court  and 
before  the  House  of  Lords,  sufficiently  authorizes  the  present 
form.  If  the  warrant  declares  the  grounds  of  adjudication,  this 
court  in  many  cases  will  examine  into  their  validity ;  but  if  it 
does  not,  we  cannot  go  into  such  an  inquiry.  Here  we 
"^must  suppose  that  the  House  adjudicated  with  sufficient  r^ci  oy 
reason,  and  they  were  the  proper  judges." 

Williams,  J.,  said^  in  p.  90,  ^^  It  was  :a  startling  admission  in 
the  argument  which  has  been  addressed  to  us,  that  for  the  last 
century  and  a  half  there  have  been  precedents  in  favor  of  this 
conmitment.  Recognised  precedents  have  the  force  of  decisions 
by  which  courts  and  judges  individually  must  hold  themselves 
bound.  I  do  not  think  this  court  can  suffer  any  loss  of  authority 
by  so  acting  in  the  present  case ;  but  whatever  may  be  the  con- 
sequences we  must  over  look  it  when  there  is  an  ascertained  rule 
of  law  before  us.  If  the  return,  in  a  case  like  this,  showed  a 
frivolous  cause  of  commitment,  as  for  wearing  a  particular  dress, 
I  should  agree  in  the  opinion  expressed  by  Ld.  Ellenborough  in 
Burdett  t^.  Abbott,  where  he  distinguishes  between  a  commitment, 
stating  a  contempt  generally,  and  one  appearing  by  the  return 
to  be  made  on  grounds  palpably  unjust  and  absurb."  '^  Then 
the  only  point  in  this  case  is  whether  there  be  on  the  warrant, 
an  adjudication,  in  form,  of  commitment  for  contempt,  which  the 
court  according  to  precedent  is  bound  to  recognise."  "  The  only 
real  question  is  whether  we  can  interfere  because  the  ground  of 
commitment  is  not  particularly  stated.     On  this  point  it  is  suffi- 
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cient  to  cite  the  judgment  of  De  Grey,  Ch.  J.,  in  Brass  Crosby's 
Case,  which  is  referred  to  with  approbation  by  Ld.  Ellenborough 
in  Burdett  v.  Abbott,  14  East  1,  148." 

Coleridge,  J.,  in  p.  91,  says:  "I  come  to  my  present  con- 
clusion with  great  regret  when  I  consider  the  circumstances ;  but 
with  confidence  to  its  justice.  As  to  the  former  case  of  Stock- 
dale  V.  Hansard,  9  Ad.  &  E.  1  (36  E.  C.  L.  R.  13),  so  far  as 
regards  the  general  positions  there  laid  down,  I  most  entirely 
agree  in  them  and  remain  of  the  same  opinion  as  when  it  was 
decided.  I  formed  that  opinion  with  great  pains  and  labor  and 
a  candid  attention  *to  the  arguments."  "The  material 
-I  questions  here  are  whether  the  return  is  not  bad  for  not 
disclosing  the  particular  grounds  of  the  commitment ;  and  whether 
it  is  open  to  an  answer  by  affidavit ;  or  if  It  be  so,  whether  there 
is  any  case  made  by  the  affidavits.  Now,  first,  it  is  too  late  to 
contend  that  the  generality  of  statement  in  the  warrant  is  any 
solid  objection.  It  appears  by  precedents  that  the  House  of 
Commons  have  been  long  in  the  habit  of  shaping  their  warrants 
in  that  manner.  Their  right  to  adjudicate  in  this  general  form 
in  cases  of  contempt,  is  not  founded  on  privilege,  but  rests  upon 
the  same  grounds  on  which  this  court  or  the  Court  of  Common 
Pleas  might  commit  for  a  contempt  without  stating  a  cause  in  the 
commitment."  It  is  contended  that  affidavits  may  be  received 
to  explain  the  facts  returned.  But  the  return  states  simply  an 
adjudication  of  contempt.  There  is  nothing  in  the  affidavits 
referred  to,  which  controverts  the  fact  of  such  an  adjudication ; 
and  if  the  House  had  jurisdiction  to  make  it,  we  can  no  more  in- 
quire, by  affidavit,  whether  they  came  to  a  right  conclusion  in 
doing  so,  than  we  would  in  the  case  of  a  like  adjudication  by  the 
Court  of  Common  Pleas.  These  gentlemen  must  therefore  be 
remanded." 

These  cases  and  authorities,  we  think  show  conclusively,  that 
the  Senate  of  the  United  States  has  power  to  punish  for  contempts 
of  its  authority,  in  cases  of  which  it  has  jurisdiction ;  that  every 
court,  including  the  Senate  and  House  of  Representatives,  is  the 
sole  judge  of  its  own  contempts  ;  and  that  in  case  of  the  commit- 
ment for  contempt  in  such  a  case,  no  other  court  can  have  a  right 
to  inquire  directly  into  the  correctness  or  propriety  of  the  com- 
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mitment,  or  to  discharge  the  prisoner  .on  habeas  corpus^  and  that 
warrant  of  commitment  need  not  set  forth  the  particular  facts 
which  constitute  the  alleged  contempt. 

*There  were  many  cases  cited  in  the  argument  to  show  r*i  39 
that  when  the  question  of  privilege  or  contempt  came  in- 
cidentally before  the  court,  the  court  would  and  must  decide  it ; 
but  those  cases  have  no  bearing  upon  this,  which  is  a  case  of 
habeas  corpus  ;  where  it  is  admitted  on  all  hands  that  the  question 
of  contempt  isbrought  directly  before  the  court. 

But  if  upon  this  point,  it  should  be  thought  that  the  majority 
of  the  judges  of  this  court  have,  as  it  is  suggested,  stated  the 
principle  too  broadly  in  respect  to  the  conclusive  eflfect  of  a  judg- 
ment of  contempt,  and  if  it  should  be  deemed  necessary  that  it 
should  appear  in  the  return  of  the  habeas  corptiSy  that,  at  the 
time  of  the  supposed  contempt,  the  Senate  were  acting  in  a  mat- 
ter of  which  they  had  jurisdiction ;  we  all  think  it  does  sufficiently 
appear,  in  the  return,  that  the  Senate  were,  at  that  time,  engaged 
in  a  matter  within  their  jurisdiction,  to  wit,  an  inquiry  whether 
any  person,  and  who  had  violated  the  rule  of  the  Senate  which 
requires  that  all  treaties  laid  before  them,  should  be  kept  secret 
until  the  Senate  should  take  off  the  injunction  of  secrecy.  This 
appears  by  the  interrogatories  propounded  to  the  witness  (the  pri- 
soner), as  stated  in  the  return,  and  by  the  recital  in  part  of  the 
answers  of  the  witness  to  a  part  of  those  interrogatories. 

But  it  has  been  contended  also  in  argument,  that  the  power  of 
the  Senate  to  punish  for  contempts,  is  confined  to  their  authority 
over  their  own  members. 

It  is  true  that  by  the  Constitution,  article  1,  section  5,  ^^  each 
House  may  determine  the  rules  of  its  proceeding ;  punish  its  mem- 
bers for  disorderly  behavior ;  and,  with  the  concurrence  of  two- 
thirds,  expel  a  member."  But  it  says  nothing  of  contempts. 
These  were  left  to  the  operation  of  the  common  law  }^rinciple, 
that  every  court  has  a  right  to  protect  itself  from  insult  and  con- 
tempt, without  which  right  of  self  protection  they  could  not  dis- 
charge their  '*'high  and  important  duties.  It  is  not  at  all  ri^i-iAQ 
probable  that  the  framers  of  the  Constitution,  by  giving 
an  express  power  to  the  Senate  to  punish  its  members  for  disor- 
derly behavior  and  even  to  expel  a  member,  intended  to  deprive 
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the  Senate  of  that  protection  from  insult  which  they  knew  very 
well  belonged  to,  and  was  enjoyed  by  both  Houses  of  Parliament 
and  the  legislatures  of  the  former  colonies  and  now  states  of  this 
Union.  The  provision  of  the  Constitution  may  have  been  in- 
tended to  remove  a  doubt  whether  a  member  of  the  Senate  ap- 
pointed by,  and  responsible  to  a  state  legislature,  could  be  guilty 
of  a  contempt  to  a  body  of  which  he  himself  was  a  member ;  or 
it  may  have  been  intended  to  apply  only  to  such  disorderly  be- 
havior as  did  not  amount  to  a  contempt  of  the  House ;  or  to  re 
move  a  doubt  whether  the  Senate  had  power  to  expel  a  member 
But  whatever  may  have  been  the  intention,  we  think  the  provision 
does  not  justify  an  inference  that  their  power  to  punish  for  con- 
tempts can  be  executed  only  upon  members  of  the  Senate. 

On  this  point  Mr.  Justice  Johnson,  in  delivering  the  opinion  of 
the  Supreme  Court,  in  the  case  of  Anderson  v.  Dunn,  6  Wheat, 
said,  in  p.  225 :  ^^  It  is  certainly  true  that  there  is  no  power 
given  by  the  Constitution  to  either  House,  to  punish  for  contempts, 
except  when  committed  by  their  own  members ;  nor  does  the 
judicial  or  criminal  power  given  to  the  United  States,  in  any  part, 
extend  to  the  infliction  of  punishment,  for  contempt  of  either 
House,  or  any  one  coordinate  branch  of  the  government.  Shall 
we  therefore  decide  that  no  such  power  exists  ?  It  is  true  that 
such  a  power,  if  it  exists,  must  be  derived  by  implication,  and  the 
genius  and  spirit  of  our  institutions  are  hostile  to  the  exercise  of 
implied  powers.  Had  the  faculties  of  man  been  competent  to  the 
framing  of  a  system  of  government,  which  would  have  left 
nothing  to  implication,  it  cannot  be  doubted,  that  the  effort  would 
have  been  made  *by  the  framers  of  the  Constitution.  But 
^  what  is  the  fact  ?  There  is  not  in  the  whole  of  that  ad- 
mirable instrument,  a  grant  of  powers,  which  does  not  draw  after 
it  others  not  expressed,  but  vital  to  their  exercise  ;  not  substan- 
tive and  independent,  but  auxiliary  and  subordinate.  The  idea 
is  Utopian  that  government  can  6xist  without  leaving  the  exer- 
cise of  discretion  somewhere.  Public  security  against  the  abuse 
of  such  discretion,  must  rest  on  responsibility,  and  stated  appeals 
to  public  approbation."  And  again,  in  p.  226,  he  says :  "  But 
if  there  is  one  maxim  which  necessarily  rides  over  all  others  in 
the  practical  application  of  government,  it  is  that  the  public 
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fanctionaries  must  be  left  at  liberty  to  exercise  the  powers  which 
the  people  have  intrusted  to  them.  The  interests  and  dignity 
of  those  who  created  them,  require  the  exertion  of  the  powers 
indispensable  to  the  attainment  of  the  ends  of  their  creation ; 
nor  is  a  casual  conflict  with  the  rights  of  particular  individuals 
any  reason  to  be  urged  against  the  exercise  of  such  powers." 
^'The  unreasonable  murmurs  of  individuals  against  the  restraints 
of  society,  have  a  direct  tendency  to  produce  that  worst  of  all 
despotisms,  which  makes  every  individual  the  tyrant  over  his 
neighbor's  rights.  That  the  ^  safety  of  the  people  is  the  supreme 
law '  not  only  comports  with,  but  is  indispensable  to  the  exer- 
cise of  those  powers  in  their  public  functionaries,  without  which 
that  safety  cannot  be  guarded.  On  this  principle  it  is  that 
courts  of  justice  are  universally  acknowledged  to  be  vested  by 
their  very  creation,  with  power  to  impose  silence,  respect  and 
decorum  in  their  presence,  and  submission  to  their  lawful  man- 
date, and  as  a  corollary  to  this  proposition,  to  preserve  them- 
selves and  their  officers  from  the  approach  and  insults  of  pollu- 
tion." ^^It  is  true  that  the  courts  of  justice  of  the  United 
States  are  vested  by  express  statute  provision  with  power  to  fine 
and  imprison  for  contempts ;  but  it  does  not  follow  from  this 
circumstance  that  they  could  not  have  exercised  that  power 
without  the  aid  of  the  statutes,  or  not  in  cases,  if  such  should 
occur,  to  which  such  statute  provision  may  not  extend ;  on  the 
contrary,  it  is  a  legislative  assertion  of  this  right,  as  incidental 
to  a  grant  of  judicial  power,  and  can  only  be  considered  either 
as  an  instance  of  abundant  caution,  or  a  legislative  declaration, 
that  the  power  of  punishing  for  contempt,  shall  not  extend  be- 
yond its  '''known  and  acknowledged  limits  of  fine  and  ri^-tAo 
imprisonment." 

Again,  the  same  judge,  in  p.  228,  says,  the  alternative  of  deny- 
ing this  power  ^^  leads  to  the  total  annihilation  of  the  power  of 
the  House  of  Representatives  to  guard  itself  from  contempts,  and 
leaves  it  exposed  to  every  indignity  and  interruption,  that  rude- 
ness, caprice,  or  even  conspiracy,  may  meditate  against  it.  This 
result  is  fraught  with  too  much  absurdity  not  to  bring  into 
doubt,  the  soundness  of  any  argument,  from  which  it  is  derived. 
That  a  deliberative  assembly,  clothed  with  the  majesty  of  the 
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people,  and  charged  with  a  care  of  all  that  is  dear  to  them,  com- 
posed of  the  most  distinguished  citizens,  selected  and  drawn 
together  from  every  quarter  of  a  great  nation,  whose  delibera- 
tions are  required  by  public  opinion  to  be  conducted  under  the 
eye  of  the  public,  and  whose  decisions  must  be  clothed  with  all 
that  sanctity  which  unlimited  confidence  in  their  wisdom  and 
purity  can  inspire,  that  such  an  assembly  should  not  possess  the 
power  to  suppress  rudeness  or  repel  insult,  is  a  supposition  too 
wild  to  be  suggested." 

And  again,  at  p.  232,  "  But  it  is  argued  that  the  interference, 
if  any,  arising  under  the  Constitution,  is  against  the  exercise  of 
the  powers  here  asserted  by  the  House  of  Representatives,  that 
the  express  grant  of  power  to  punish  their  members  respectively 
and  to  expel  them,  by  the  application  of  a  familiar  maxim,  raises 
an  implication  against  the  power  to  punish  any  other  than  their 
own  members.  This  argument  proves  too  much ;  for  its  direct 
application  would  lead  to  the  annihilation  of  almost  every  power 
of  Congress.  To  enforce  its  laws  upon  any  subject  without  the 
sanction  of  punishment  is  obviously  impossible.  Yet  there  is  an 
express  grant  of  power  to  punish  in  one  class  of  cases  and  one 
only,  and  all  the  punishing  power  exercised  by  Congress,  in  any 
cases,  except  those  which  relate  to  piracy  and  offences  against 
the  laws  of  nations,  is  derived  from  implication.  Nor  did  the 
idea  ever  occur  to  any  one  that  the  express  grant  in  one  class  of 
cases  repelled  the  assumption  of  the  punishing  power  in  any 
other." 

"  The  truth  is  that  the  exercise  of  the  powers  given  over  their 
own  members,  was  of  such  a  delicate  nature,  that  a  constitutional 
provision  became  necessary  to  assert  or  *communicate  it, 
-•  Constituted  as  that  body  is,  of  the  delegates  of  confederated 
states,  some  such  provision  was  necessary  to  guard  against  their 
mutual  jealousy,  since  every  proceeding  against  a  representative 
would  indirectly  affect  the  honor,  or  interests  of  the  state  which 
sent  him."  *^In  reply  to  the  suggestion  that  on  this  same  foun- 
dation of  necessity  might  be  raised  a  superstructure  of  implied 
powers  in  the  executive  and  every  other  department,  and  even 
ministerial  officer  of  the  government,  it  would  be  sufficient  to  ob- 
serve, that   neither  analogy  nor  precedent  would  support  the 
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assertion  of  such  a  power  in  any  other  than  a  legislative  or  judi- 
cial body." 

It  was  also  contended  in  argument  that  although  the  Senate 
might  hold  secret  sessions,  they  could  not,  in  secret  session, 
punish  a  man  for  a  contempt.  The  court,  however,  cannot  per- 
ceive any  reason  why  the  Senate  should  not  have  the  same  power 
of  punishing  contempts  in  secret  as  in  open  session.  In  the  early 
years  of  this  government  the  sessions  of  the  Senate  were  always 
secret. 

The  Constitution  of  the  United  States,  article  1,  sec.  5,  requires 
that  ''each  House  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
their  judgment  require  secrecy."  The  journal  cannot  be  kept 
secret  unless  the  proceedings  themselves  be  kept  secret.  Hence, 
each  house  has  a  right  to  hold  secret  sessions  whenever  in  its 
judgment  the  proceedings  shall  require  secrecy.  The  necessity 
of  the  power  to  hold  secret  sessions,  especially  of  the  Senate,  is 
so  obvious  that  no  argument  in  its  favor  is  required  by  the  court. 

The  Senate,  besides  being  a  branch  of  the  legislature,  is  the 
executive  council  of  the  president,  and  stands  in  intimate  com- 
munion with  him  in  regard  to  all  our  foreign  diplomatic  relations. 
Nothing,  therefore,  can  be  more  proper  than  that  all  executive 
sessions  of  the  Senate,  and  all  confidential  communications  re- 
lating to  treaties  should  be  with  closed  doors  and  under  the  seal 
of  secrecy.  Hence  the  standing  rule  of  the  Senate  (No.  38)  re- 
quires that  all  confidential  communications  made  by  the  President 
of  the  United  States  to  the  Senate,  shall  be,  by  the  members 
thereof,  kept  secret;  and  all  treaties  which  may  be  laid  before 
the  Senate,  shall  also  be  kept  secret  until  the  Senate  shall,  by 
their  resolution,  take  off  the  injunction  *of  secrecy.  And  r*-i44 
by  the  standing  rule  of  the  Senate  (No.  39)  "all  informa- 
tion or  remarks  touching  or  concerning  the  character  and  quali- 
fications of  any  person  nominated  by  the  president  to  office,  shall 
be  kept  secret."  By  the  40th  rule  of  the  Senate,  "when  acting 
on  confidential  or  executive  business,  the  Senate  shall  be  cleared 
of  all  persons,  except  the  secretary,  the  principal  or  executive 
clerk,  the  sergeant-at-arms,  and  door-keeper  and  the  assistant 
door-keeper."    By  the  4l8t  rule  of  the  Senate,  "the  legislative 
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proceedings,  the  executive  proceedings  and  the  confidential  legis- 
lative proceedings  of  the  Senate  shall  be  kept  in  separate  and 
distinct  books." 

These  rules  were  established  under  the  power  given  to  the 
Senate  by  the  Constitution  of  the  United  States,  article  1,  sec.  5, 
"to  determine  the  rules  of  its  proceedings,"  and  are,  therefore, 
until  repealed,  as  obligatory  as  if  they  had  been  inserted  in  the 
Constitution  itself,  so  that  it  is  not  only  the  privilege  but  the  duty 
of  the  Senate  to  hold  its  executive  sessions  in  secret.  No  odium, 
therefore,  can  attach  to  the  Senate  from  the  circumstance  that 
the  judgment  for  contempt  was  pronounced  in  secret  session  upon 
a  transaction  which  took  place  in  secret  session.  It  could  not 
have  been  done  otherwise.  The  ofience  itfust  be  punished  in 
secret  session  or  go  unpunished,  leaving  the  Senate  exposed  to 
all  sorts  of  insults  in  the  discharge  of  their  solemn  constitutional 
duties. 

After  an  anxious  and  careful  consideration  of  the  whole  case, 
the  court  is  unanimously  of  opinion,  that  the  Senate  of  the  United 
States  has  power,  when  acting  in  a  case  within  its  jurisdiction,  to 
punish  all  contempts  of  its  authority,  and  that  the  prisoner  hav- 
ing been  committed  by  the  Senate  for  such  a  contempt,  and  being 
still  held  and  detained  for  that  cause  by  their  officer,  this  court 
has,  upon  the  habeas  corpus^  no  jurisdiction  to  inquire  further 
into  the  cause  of  commitment,  and  must  remand  the  prisoner. 

Prisoner  remanded. 

Vide  Aaderson  v,  Dunn,  6  Wheat,  204 ;  Ex  parte  Kearney,  7  Id.  38. 


*208]  *  Jn  the  Supreme  Court  of  Pennsylvania. 

Commonwealth  of  Pennsylvania  on  the  Suggestion  of 
David  Meconkey,  et  al.  v.  Wm.  Rogers,  late  Sheriff. 

1.  a  judgment  creditor  who  issues  a  scire  faeiat  to  revive  his  judgment  within 
five  years,  but  after  the  real  estate  of  the  debtor  was  conveyed  to  another, 
and  causes  it  to  be  served  upon  the  judgment  debtor  and  the  purchaser  as 
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terre  tenant,  thereby  continues  the  lien  of  his  judgment  if  he  prosecute  his 
writ  of  scire  facias  with  due  diligence. 

2.  But  if  the  real  estate  of  the  debtor  be  sold  by  the  sheriff  before  the  judg- 
ment of  reyival  be  obtained,  the  land  is  discharged  from  the  lien  of  the 
judgment,  and  the  creditor  cannot  proceed  to  judgment  of  revival  against 
the  land  so  discharged  f^om  the  lien,  but  must  look  to  the  proceeds  of  sale. 

3.  A  judgment  in  favor  of  one  firm  against  another  firm  where  one  of  the 
partners  is  a  member  of  both  firms,  may  be  sustained  under  the  Act  of 
14th  April,  1838,  and  is  a  lien  on  the  separate  real  estate  of  such  partner ; 
but  his  separate  estate  cannot  be  seized  until  the  accounts  are  taken  and 
the  equities  settled  between  the  parties. 

4.  A  judgment  against  one  partner,  in  a  suit  against  two,  without  any  service 
or  return  of  nihil  habet,  Ac,  against  the  other  is  erroneous;  but  a  bond  fide 
payment  of  such  judgment  by  the  sheriff,  out  of  proceeds  of  land  sold  by 
him  on  which  it  was  a  lien,  is  a  protection  to  the  sheriff  in  an  action 
brought  against  him  by  the  judgment  debtor  or  his  subsequent  judgment 
creditors  after  a  reversal  of  the  judgment. 

This  cause  was  decided  upon  a  writ  of  error  to  the  Common 
Pleas  of  Chester  county.  The  judgment  of  the  court  below  was 
aflElrmed,  the  Supreme  Court  being  equally  divided.  Mr.  Justice 
Bell,  who  ruled  the  cause  below,  before  his  appointment  to  the 
Supreme  Court,  did  not  sit  in  the  case  in  the  Supreme  Court ; 
but  his  opinion  as  President  of  the  Common  Pleas  contains 
a  full  statement  of  *the  facts,  and  the  questions  decided  r^oAo 
and  affirmed. 

Bell,  P.  J. — The  first  question  rawed  by  the  special  verdict 
is  whether  the  defendant,  as  sheriff,  properly  paid  out  of  the 
fund  in  his  hands,  proceeding  from  the  sale  of  the  real  estate  of 
George  W.  Pennock,  the  amount  of  the  judgment  recovered  by 
William  and  Alexander  Mode  against  Moses  and  Jesse  Coates, 
and  revived  by  scire  facias  and  judgment  therein,  rendered  on 
the  22d  of  April,  1887.  Land  bound  by  the  lien  of  this  judg- 
ment was,  in  1889,  conveyed  by  Jesse  Coates,  one  of  the  defend- 
ants therein,  and  his  wife,  to  George  W.  Pennock,  who  con- 
tinued to  be  the  owner  thereof  until  it  was,  with  other  lands, 
sold  by  the  defendant,  as  sheriff,  on  the  28th  of  October,  1842. 
Before  the  expiration  of  the  lien,  to  wit,  on  the  18th  day  of 
April,  1842,  an  alias  scire  facias,  for  its  further  revival,  was 
issued  against  Jesse  Coates  and  Pennock,  as  terre  tenant,  which 
was  served  on  both  of  the  defendants  on  the  22d  of  the  same 

(253) 


Digitized  by  VjOOQIC 


209  COMMONWEALTH  v,  ROGERS.  [A.  L.  J. 

month ;  and  at  May  Term  following,  a  judgment  for  default  of 
appearance  was  taken  against  Coates,  but  Pennock,  the  tenant, 
causing  an  appearance  to  be  entered  for  him,  no  judgment  was 
signed  as  against  him,  nor  were  any  further  proceedings  had  up 
to  the  time  of  the  sale  of  ihe  land  bound.  Under  these  circum- 
stance, did  this  judgment  continue  to  be  a  lien  on  the  land  sold, 
in  the  hands  of  the  terre  tenant,  up  to  the  time  of  sale  ?  If  this 
question  is  to  be  answered  in  the  affirmative,  it  is  conceded  the 
payment  made  by  the  sheriff,  in  satisfaction  of  the  judgment,  was 
rightly  made. 

By  the  second  section  of  the  Act  of  4th  April,  1798,  no  judg- 
ment is  to  continue  a  lien  on  the  lands  of  the  defendant  for  a 
longer  period  than  five  years,  unless  the  plaintiff  shall  within 
that  term  sue  out  a  writ  o{  sdre  facias  to  revive  the  same. 
*2101  *^y  *^®  third  section  of  the  same  act,  such  writs  of 
scire  facias  are  to  be  served  on  the  terre  tenant  of  the 
real  estate  bound  by  the  judgment,  and  it  has  been  determined 
that  where  land,  as  here,  has  been  aliened  by  the  defendant  in 
the  judgment,  within  the  period  of  five  years,  and  no  scire  facias 
served  on  the  terre  tenant,  or  notice  given  him  of  such  writ, 
within  that  period,  the  lien  of  the  judgment  is  gone  as  against 
him  and  the  land  in  his  hands ;  and  this,  though  the  original 
defendant  may  have  confessed  a  judgment  of  revival  within  the 
statutory  term :  Clippenger  v.  Miller,  1  Penna.  R.  64 ;  Luke  v. 
Davidson,  3  Penna.  R.  229.  But  in  the  present  case  the  terre 
tenant  was  named  in  the  writ  of  scire  fadas,  and  it  was  duly 
served  on  him.  There  can,  therefore,  be  no  complaint  on  the 
score  of  notice.  But,  notwithstanding  this,  it  is  said  that,  as 
against  subsequent  encumbrancers,  in  order  to  continue  the  lien 
of  the  judgment,  the  sci.  fa.  must  be  prosecuted  to  judgment, 
although  the  language  of  the  Act  of  1798,  taken  literally,  would 
seem  to  contemplate  a  revival  from  the  mere  fact  that  the  writ 
prescribed  by  it  had  been  issued.  On  the  authority  of  Vitry  v. 
Dauci,  3  Rawle  9,  this  position  may  be  conceded,  with  this 
qualification,  however,  that  where  a  defendant,  or  terre  tenant, 
appears  upon  the  return  of  the  writ,  the  plaintiff  will  be  entitled 
to  a  liberal  share  of  indulgence  as  to  time  within  which  to  prose- 
cute his  suit  to  judgment.     In  such  case,  the  lien  of  the  original 
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judgment  will  not  be  lost,  except  for  laches  and  neglect  of 
reasonable  pursuit,  and  a  failure  to  obtain  a  judgment  in  the  set. 
fa.  before  the  expiration  of  the  five  years  will  not  of  itself  defeat 
the  lien.  In  the  case  decided,  a  period  of  seven  years  was  per- 
mitted to  elapse  between  the  initiation  of  the  process  and  its  con- 
summation, and  this,  though  the  defendant  did  not  appear :  Cow- 
den  V.  Brady,  8  S.  &  R.  605.  This  was  justly  held  to  be  such 
negligence  *afl  postponed  the  party  to  subsequent  mort-  r^oi  i 
gagees  and  judgment  creditors.  But  no  such  neglect  is 
observable  here.  The  set.  fa.  was  returnable  to  May  Term,  and 
the  land  bound  sold  in  October,  1842.  But  one  term  elapsed  in 
the  interval,  at  which  the  plaintiff*,  using  the  utmost  diligence, 
under  the  rules  and  practice  of  the  court,  could  not  have  forced 
a  trial.  Add  to  this,  that  pending  the  set.  fa.,  the  process  of 
execution  against  Pennock  must  have  been  progressing;  and 
indeed  it  seems  that  one  portion  of  his  property  was  sold  as 
early  as  July. 

Now  if,  as  has  been  decided,  under  the  circumstances  which 
obtained,  a  liberal  indulgence  is  to  be  extended  to  the  judgment 
creditor  in  prosecuting  his  suit  for  a  revival  to  judgment,  it  can- 
not, I  think,  be  said,  with  any  show  of  reason,  t)iat  up  to  the  time 
of  the  sale  of  the  land,  this  indulgence  was  exceeded.  But  it  is 
said,  it  was  the  duty  of  the  creditor  to  pursue  his  suit  to  judg- 
ment even  after  sale.  But  wherefore  ?  The  land  was  discharged 
by  the  judicial  sale,  and  the  creditor  was  bound  to  look  to  its  pro- 
ceeds as  the  fund  from  which  he  was  to  be  paid.  In  the  analo- 
gous case  of  a  mechanic's  lien,  it  was  held,  in  McLaughlin  v. 
Smith,  2  Whart.  122,  that  the  lien  creditor  though  bound  to  issue 
his  scire  faciasy  within  a  given  time,  cannot  proceed  to  judgment 
of  revival  after  the  lien  has  been  discharged  by  a  sale  of  the  land, 
and  that  he  is  not  bound  to  prosecute  to  a  judgment,  merely  for 
costs.  The  same  doctrine  is  asserted  in  Commonwealth  v.  Gleim, 
8  Penna.  R.  417.  In  this  there  is  reason  as  well  as  authority. 
Nor,  as  was  argued  for  the  plaintiff*,  was  the  sheriff*  bound  to  keep 
the  funds  in  hand,  until  the  set.  fa.  was  brought  to  judgment,  in 
the  absence  of  notice  or  intimation  from  any  one,  judgment 
debtor  or  subsequent  lien  creditor,  that  the  judgment  in  favor  of  ^ 
of  Mode  was  contested.     Indeed,  no  one  but  the  defendant  would 
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have  been  permitted  to  take  defence,  except  on  the  ground  of 
collusion  and  fraud  in  the  *concoction  of  the  judgment, 
-■  which  is  not  suggested ;  and  if  he  wished  to  resist  the 
application  of  the  proceeds  of  his  land  to  its  payment,  he  ought, 
in  my  opinion,  to  have  given  notice  of  a  defence  to  the  sheriflF, 
and  pleaded  to  issue.  Under  the  facts  and  circumstances  of  the 
case,  it  was  as  much,  and  more  his  duty  to  bring  the  case  to  issue 
by  pleading  to  the  set.  fa.  than  it  was  the  duty  of  the  plaintiff  to 
call  upon  him  to  do  so.  He  did  not  do  so,  nor  does  he  now  sug- 
gest any  defence  or  ground  of  resistance  to  the  judgment,  and  it 
is  going  too  far  to  call  upon  us  to  presume  the  existence  of  such 
a  defence,  upon  the  suggestion  of  other  creditors,  who  recovered 
their  respective  judgments,  with  an  eye  to  and  subordinate  to  this 
prior  lien. 

Nor  is  there  anything  in  the  idea  thrown  out  on  the  argument, 
that  the  plaintiff.  Mode,  by  signing  a  judgment  by  default  against 
Coates,  discharged  Pennock*s  land  of  the  lien,  or  in  any  way 
affected  its  liability.  On  the  contrary,  the  constant  and  correct 
practice  has  been  where  two  or  more  are  sued  and  some  appear, 
and  others  do  not,  to  take  judgment  against  those  who  fail  to 
appear  and  then  rule  the  others  to  issue ;  or  you  may,  after 
issue  joined,  sign  an  interlocutory  judgment  against  those  making 
default,  and  the  verdict  rendered  on  such  issue,  ascertains  the 
amount  due  fro  mall :  Marshall  v.  Gougler,  10  S.  &  R.  164 ;  Nel- 
son V.  Lloyd,  9  Watts  22 ;    Ridgly  v.  Dobson,  3  S.  &  R.  123. 

I  do  not  see  therefore,  that  the  defendant  violated  any  legal 
propriety  in  paying,  as  sheriff,  out  of  the  fund  in  his  hands,  the 
judgment  in  favor  of  Mr.  Mode. 

But  another  and  more  difficult  question  remains.     Is  the  act  of 
the  sheriff,  in  applying,  a  portion  of  the  funds  in  his  hands,  aris- 
ing from  the  sale  of  George  W.  Pennock's  lands,  in  payment  of 
the  judgment  recovered   *against  him  by  the  firm  of 
J  Swayne  &  Pennock,  to  be  justified  in  this  suit. 

The  judgment  rendered  by  this  Court,  upon  the  verdict  of  a 
jury,  in  Swayne  &  Pennock  v.  Pennock,  was  reversed  by  the 
Supreme  Court,  more  that  a  year  after  its  rendition,  upon  a  point 
not  made,  or  in  any  way  brought  to  the  notice  of  the  court  below. 
Of  the  defect  in  the  record,  upon  which  the  judgment  of  reversal 
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proceeded,  as  a  legal  objection  to  the  validity  of  the  judgment, 
every  one  interested  in  the  estate  bound  by  it,  appears  to  hdve 
been  profoundly  ignorant,  each  and  all  regarding  it  as  a  good 
judgment  and  effective  lien,  at  least  up  to  April  1843,  when  the 
writ  of  error  was  sued  out.  Long  before  this,  to  wit,  in  Novem- 
ber 1842,  the  defendant  as  sheriff,  had  paid  out  the  funds  in  his 
hands  to  the  several  lien  creditors  of  George  W.  Pennock,  and 
among  the  rest,  in  satisfaction  of  the  judgment  now  in  question. 
Then,  and  after  the  sheriff  had  parted  with  the  whole  amount  of 
the  fund,  came  the  reversal. 

But  if  the  judgment  was  a  lien  on  the  land  of  the  defendant 
in  it,  at  the  time  of  the  sale  of  that  land  by  the  sheriff,  he  was 
right  in  paying  it  out  of  the  proceeds  at  any  time  before  reversal, 
and  the  subsequent  reversal,  gives  no  title  to  the  defendant,  or 
any  one  else,  to  call  on  the  sheriff  to  repay,  out  of  hiB  own 
pocket,  the  amount  disbursed  by  him,  on  the  ^ith  of  a  recorded 
judgment  of  the  court  of  which  he  was  the  officer,  especially  in 
the  absence  of  any  notice  that  its  validity  was  questioned,  or  of 
an  intention  to  sue  out  a  writ  of  error.  Notwithstanding  the 
strong  language  used  in  reference  to  this  judgment,  by  Mr.  Jus- 
tice Huston,  when  delivering  the  opinion  of  the  court  in  Swayne 
&  Pennock,  6  W.  &  S.  241,  243,  it  must  be  held  to  havd  been 
merely  irregular  and  voidable,  and  not  void,  but  good  and  bind- 
,  ing,  as  the  judgment  of  a  court  of  *competent  jurisdio-  r#Q-i4 
tion,  until  reversed:  Lewis  v.  Smith,  2  S.  &  B.  142,  156; 
Martin  v.  Rex,  6  Id.  296.  In  such  case  I  take  the  rule  to  be 
undoubted,  except  under  extraordinary  circumstances ;  the  only 
remedy  for  the  plaintiff  in  error  is  by  award  of  restitution  against 
the  plaintiff  in  the  execution,  if  he  have  received  the  money;  and 
even  this  is  in  the  discretion  of  the  court  and  will  not  be  accord- 
ed where  equity  and  good  conscience  forbids  it:  Treatise  on 
Sheriff,  46  Law  Lib.  207,  208,  255,  301 ;  2  Salk.  587 ;  2  Tidd's 
Prac.  933-6;  2  Saund.  101;  2  Bac.  Abr.  (by  Bouvier)  389,  title 
Error  3;  Fitzalder  v.  Lee,  2  Dall.  205;  s.  c.  1  Teates  207; 
Baker  v.  Smith,  4  Id.  185 ;  Capeller  v.  Cook,  8  S.  &  B.  296 ; 
Kirk  V.  Eaton,  10  Id.  103;  Willard  v.  Norris,  2  Bawle  68; 
Smith  V.  Sharp,  5  Watts  292,  293.  And  why  should  it  be  other- 
wise ?     A  judgment  of  a  court  of  competent  jurisdiction,  cannot 
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be  treated  as  a  nullity,  exeept  perhaps,  for  fraud  and  collusion 
in  the  procurement  of  it,  and  to  secure  a  fictitious  debt.  Eyery 
judgment,  standing  upon  the  records  of  a  court  of  record,  is  to 
be  treated  as  a  subsisting  one,  however  irregular  upon  its  fietce : 
Hayes  v.  Shannon,  5  Watts  548;  Hazlett  v.  Ford,  10  Id. 
108.  If  so,  the  sheriff  is  bound  to  pay  it,  and  may  be  subjected 
to  a  suit,  if  he  do  not.  It  is  true  he  may  pay  the  money  into 
court,  but  this  is  seldom  done,  and  never,  in  this  district,  unless 
notice  be  given  of  conflicting  claims,  or  that  the  judgment  cred- 
itor's right  to  receive,  is  to  be  in  some  way  contested :  Meeson's 
Estate,  4  Watts  345;  Leeds  v.  Bender,  6  W.  &  S.  815.  Nay, 
the  pendency  of  a  writ  of  error  will  not,  I  conceive,  bar  the 
creditor  of  his  right  to  receive  the  amount  of  his  judgment, 
unless  under  peculiar  circumstances  (Gram's  Appeal,  4  Watts 
48),  such,  perhaps,  as  the  insolvency  of  the  creditor ;  and  this 
exception  would  proceed  upon  the  non-liability  of  the  sheriff  in 
case  of  reversal.  But  were  it  otherwise,  I  take  it  to  be  settled 
that  strangers  to  the  judgment,  as  subsequent  encumbrancers, 
cannot  take  advantage  of  such  reversal  by  callmg  on  the  sheriff, 
in  a  collateral  action,  to  make  good  the  sum  paid  in  discharge  of 
the  reversed  judgment.  These  can  only  impeach  the  judgment 
*2151  ^^^^^y  ^^^  *fraud  and  collusion  in  its  concoction  to 
secure  the  payment  of  a  fictitious  debt,  which  might  other- 
wise sweep  away  their  means  of  payment:  Hayes  v.  Shannon, 
Hazlett  V.  Ford,  10  Watts  103,  Hauer's  Appeal,  5  W.  &  S.  473, 
overruling  Faust  t^  Voneida,  1  Penna.  R.  250 ;  Stewards.  Stocker, 
18  S.  &  R.  204.  Such  creditors  would  not,  I  think,  be  for  a 
moment  listened  to,  should  they  demand  restitution  to  be  awarded 
against  a  sheriff  or  even  against  the  plaintiff  in  the  execution, 
founded  on  a  judgment  reversed  for  irregularity. 

There  is,  therefore,  nothing  springing  from  the  mere  fact  of 
the  reversal  of  the  judgment  recovered  in  Swayne  et  al.  v.  Pen- 
nock,  which  can  give  the  plaintiff  a  title  to  recover  anything  in 
this  action. 

This  brings  us,  unembarassed  by  these  considerations,  to  the 
main  question,  was  this  judgment,  before  its  reversal,  a  lien  on 
the  private  and  particular  estate  of  George  W.  Pennock  ? 

Notwithstanding  the  suit  brought  by  Swayne  k  Pennock  pro 
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ceeded  against  George  W.  Pennock  alone,  his  co-partner  not 
being  summoned,  jet  the  judgment  rendered  must  be  taken  as 
against  the  partnership  of  which  George  and  Joel  were  the  mem- 
bers, under  which  the  partnership  estate  and  effects,  if  any, 
might  have  been  levied  and  sold.     The  fact  that  Joel  was  not 
summoned,  did  not  make  it  less  an  action  against  the  firm,  and 
for  a  firm  debt,  than  if  both  partners  had  been  parties  to  the 
record :  Taylor  v.  Henderson,  17  S.  &  R.  455.     The  judgment 
recovered  is,  then,  in  favor  of  one  firm  against  another  firm, 
one  of  the  members  of  both  being  a  plaintiff  and  also  a  de- 
fendant.    This  brings  the  case  within  the  decision  in  Tassey 
V.  Church,  6  S.  &  R.  465;  which  ascribes  to  such  a  judg- 
ment an  anomalous    character,  distinguishing   it,  in  its  legal 
attributes  and    affects,  at  least   for  some   purposes,  from  the 
ordinary  judgment   at   law,  *in    actions  ex  contractu.  r*o-ig 
If  looking  to  that  decision  and  giving  it  a  candid  con- 
struction, I  was  forced  to  the  conclusion  that  it  determines  a 
judgment,  recovered  in  an  action  given  by  the  1st  section  of  the 
Act  of  14th  April,  1838,  is  not,  for  any  purpose,  a  lien  upon  the 
separate  real  estate  of  the  defendants,  partners,  but'  must  be 
viewed,  simply,  as  a  means  of  reaching  the  partnership  effects 
and  nothing  beyond,  I  should  feel  constrained  to  say  the  plain- 
tifis  are  entitled  to  recover  in  this  action ;  however  hardly  such 
a  recovery  might  operate  against  the  defendant  under  all  the 
circumstances  that  have  place  here.     In  such  event,  there  would, 
in  my  apprehension,  be  found  in  the  case,  no  equitable  estoppel, 
springing  from  the  silent  acquiescence  of  the  creditors  in  the  dis- 
tribution of  the  moneys,  or  from  want  of  notice  that  the  right  of 
the  creditor  firm  to  receive  any  part  of  the  proceeds  of  sale  would 
be  contested ;  sufficient  to  protect  the  sheriff.     Silence  will  not 
estop  unless  it  be  fraudulent,  and  it  is  never  so  where  it  results 
from  ignorance,  or  the  fact  is  equally  within  the  knowledge  of 
both  parties ;  Alexander  v.  Eerr,  2  Rawle  89 ;  Robinson  v.  Jus- 
tice, 2  Penna.  R.  19 ;  Smith  v.  Black,  9  S.  &  R.  146. 

Nor  am  I  inclined  to  think  he  would  find  any  defence  in  the 
fietot  that  the  judgment  was  docketed  against  George  W.  Pennock 
alone,  and  the  certificate  of  the  prothonotary  delivered  to  the 
sheriff,  indicated  it  as  a  several  judgment,  for,  to  say  nothing  of 
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actual  notice  at  the  time  of  the  serrice  of  the  summons,  it  is  the 
duty  of  the  sheriff,  who  undertakes  to  distribute  the  fund  raised 
by  him  on  execution  to  look  to  the  whole  record  of  the  several 
judgments.  If  he  had  done  so  in  this  instance,  he  would  have 
learned  the  original  form  of  the  action.  So,  too,  in  the  contin- 
gency I  have  supposed,  I  should  strongly  doubt  whether  there 
was  any  such  ratification  of  the  acts  of  the  sheriff,  in  the  accept- 
ance of  costs  by  the  subsequent  judgment  creditors,  *as 
J  would  bind  them ;  or  anything  amounting  to  a  positive 
agreement  that  the  amount  in  the  sheriff's  hands  should  be  dis- 
tributed in  a  particular  way,  including  the  payment  of  the  Swayne 
V.  Pennock  judgment  as  was  the  case  in  Latimer's  Estate,  2  Ash. 
524 ;  Pennypacker's  Estate,  C.  of  C.  C.  December,  1841,  and 
Acinina  v.  Perries,  6  W.  &  S.  251.  But  let  it  be  conceded,  or 
shown,  that  the  judgment  recovered  by  Swayne  &  Pennock,  was 
a  lien  on  the  land  of  George  W.  Pennock,  for  any  purpose,  and 
the  whole  case  assumes  a  different  aspect. 

Whether  it  was  so  or  not  prior  to  its  reversal  is,  notwithstand- 
ing Tassey  v.  Church,  I  think,  an  open  question.  It  is  certain 
the  reasoning  of  the  very  learned  judge,  who  delivered  the  opin- 
ion of  the  court  in  that  case,  unless  very  narrowly  scanned  in 
every  part,  would  apparently  lead  to  the  conclusion  that  such  a 
judgment  was  without  the  quality  of  lien  upon  the  private  estate 
of  the  individual  partners ;  for  if  there  can  be  no  levy  by  execu- 
tion, it  would  seem  an  almost  necessary  corollary,  there  can  be 
no  lien.  But  since  the  argument  of  the  case  at  bar,  I  have 
been  favored  with  a  pamphlet,  printed  and  published  under  the 
sanction  of  Judge  Grier,  who  decided  the  case  below,  containing 
a  full  report  of  Tassey  v.  Church,  including  the  opinion  of  the 
judge  as  well  as  the  opinion  of  C.  J.  Gibson,  as  originally 
delivered.  On  consulting  this,  it  will  be  found  that  Judge  Grier, 
whose  decision  and  the  reasoning  upon  which  it  is  based,  was 
before  and  affirmed  by  the  Supreme  Court,  although  he  deter- 
mined that  the  creditor  firm  could  not  then  levy  on  the  private 
estate  of  one  of  the  debtor  firm,  expressly  reserved  the  question 
whether  the  court  would  not  order  the  judgment  to  remain  as  a 
security  for  such  sum  as  Church  might  thereafter  recover  against 
Tassey,  in  an  action  of  account  render,  or  by  bill  in  chancery. 
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But  what  is,  perhaps,  more  to  the  purpose,  in  the  opinion  of  the 
Supreme  Court  as  *originally  delivered  by  C.  J.  Gibson,  r*o-i  o 
the  concluding  sentence,  as  we  now  have  it  in  our  reports, 
is  omitted.  That  opinion,  at  first,  ended  thus,  "  We  are  of  opin- 
ion, therefore,  that  the  levy  was  properly  set  aside ;  and  that 
Tassey's  separate  property  cannot  be  touched  by  execution." 
But,  afterwards,  as  it  would  appear  upon  reflection,  the  sentence 
was  added  to,  and  it  now  reads,  "  Tassey's  separate  property  cannot 
be  seized  till  the  accounts  are  taken  and  the  equities  settled 
between  the  defendants."  This  superadded  clause  controls  the 
generality  of  the  previous  reasoning,  and  shows,  I  think,  that  the 
judgment  may  be  considered  as  possessing  a  power  beyond  the 
mere  settlement  of  the  general  question  of  indebtedness  between 
firm  and  firm,  and  its  supposed  capacity  to  subject  only  the  joint 
effects  to  seizure.  If  the  separate  property  of  a  defendant  part- 
ner cannot  be  seized  till  the  accounts  are  settled  between  him  and 
his  partner  plaintiff,  it  follows  that,  if  upon  such  settlement,  the 
former  be  found  indebted  to  the  latter,  his  separate  estate  may 
be  seized  for  at  least  the  amount  so  found  due,  and  if  this  estate 
be  in  realty,  why  may  it  not  be  taken  in  execution  by  virtue  of 
the  judgment?  In  a  case  like  the  present,  there  is  no  incon- 
gruity or  impropriety,  legal  or  equitable,  in  holding  the  judgment 
,  to  be  a  lien,  standing  as  security  for  what  shall  be  eventually 
found  due,  looking  to  the  equities  of  all  the  parties.  On  the 
contrary,  so  to  hold  is  in  accordance  with  the  general  law  which 
makes  recorded  judgments  liens  upon  every  interest  which  a  de- 
fendant has  in  land,  amounting  to  estate.  Upon  this  point  the 
provision  of  our  Act  of  1836,  copied  in  this  particular  from  the 
old  Act  of  1810,  that  every  award  entered  by  the  prothonotary, 
shall  have  the  effect  of  a  judgment  from  the  time  of  the  entry 
thereof,  and  shall  be  a  lien  on  his  (the  defendant's)  real  estate, 
until  reversed  upon  appeal,  or  otherwise  satisfied  according  to 
law,  is  peculiarly  applicable.  No  mischief  *can  result  r^oig 
from  giving  full  effect  to  this  provision  in  cases  like  this. 
The  defendant  whose  estate  is  bound,  cannot  complain,  for  he 
may  either  bring  his  action  of  account  render,  or  under  the  equit- 
able powers  now  vested  in  our  courts,  proceed  in  equity,  and  if 
he  be  really  not  indebted,  soon  free  himself  of  the  encumbrance, 
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In  the  meanwhile,  the  court  in  which  the  judgment  is,  having 
full  power  over  their  own  process,  upon  proper  application,  will 
see  that  it  is  not  used  for  the  purposes  of  injustice.  This  was 
the  course  pursued  in  Tassey  v.  Church,  and  the  decision 
amounts  to  nothing  more  than  that,  upon  a  proper  representa- 
tion, the  court  will  restrain  the  plaintiffs  from  having  execution 
of  their  judgment  against  one  of  the  debtor  firm  until  it  be 
ascertained  they  are  equitably  entitled  to  it. 

On  the  other  hand,  to  hold  that  the  judgement  was  null  as  a 
Hen  against  the  separate  estate  of  the  defendants,  or  either  of 
them,  would,  as  it  seems  to  me,  frequently  do  injustice  to  the 
plaintiff  partners,  by  depriving  them  of  a  security  which  the  law, 
ordinarily,  offers  to  the  diligent  creditor. 

If  we  are  right  in  the  opinion  that  the  judgment  recovered  by 
Swayne  &  Pennock,  was  a  lien  on  the  lands  of  George  W. 
Fennock,  at  the  time  of  the  sheriff's  sale,  it  seems  to  me  the  law 
casts  upon  him  and  those  who  claim  to  stand  in  his  shoes,  a  duty 
in  respect  to  it.  Primd  fadcy  and  in  the  absence  of  notice  of 
facts  not  appearing  on  the  record,  the  avails  of  the  sale  were 
applicable  to  its  discharge,  in  its  order.  If  the  money  had  been 
paid  into  court,  that  tribunal,  having  all  the  parties  before  them, 
and  hearing  no  objection  or  suggestion  of  diflSculty,  from  any 
one,  might,  rightly,  have  directed  the  amount  of  this  judgment 
to  be  paid  to  the  plaintiffs.  Under  such  circumstances,  I  take 
it,  the  silence  of  the  defendant  and  all  others  interested,  might 

and  would  have  been  accepted  '*'as  a  confession  that  this 

♦2201  . 

-■  amount  was  justly  due  to  the  plaintiff  firm,  from  the  owner 

of  the  land  sold.  The  course  pursued  in  Tassey  v.  Church  shows 
this.  There,  after  the  District  Court,  on  its  equity  side,  had 
entertained  Tassey's  bill,  praying  an  account,  the  plaintiff  issued 
an  execution  on  the  law  side  of  the  court,  but  this  execution  was 
not  interfered  with  until  Tassey  came  in  and  filed  a  suggestion 
that  Church,  one  of  the  plaintiffs,  was  the  same  Church  named 
defendant.  Whereupon,  on  motion,  the  court  set  the  execution 
aside,  for  the  reason  they  had  before  given  that,  until  a  settlement 
of  the  accounts,  there  could  be  no  recourse  to  the  separate  pro- 
perty of  the  partner.  In  the  absence  of  any  intimation  or  mo- 
tion upon  the  part  of  the  defendant  or  his  creditors,  it  would  be 
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no  part  of  the  duty  of  the  court,  to  order  the  parties  to  bring  an 
action  of  account  render,  to  direct  them  to  go  into  chancery  or 
to  award  an  issue  to  try  the  state  of  the  accounts  between  them. 

On  the  whole  case,  as  presented  by  the  special  verdict,  I  am 
of  the  opinion  the  plaintiffs  are  not  entitled  to  recover,  and  there- 
fore direct  judgment  to  be  entered  for  the  defendant. 

Judgment  affirmed  in  the  Supreme  Court. 

Lewis  ^  Smithy  for  plaintiflfe  in  the  Common  Pleas,  and  Saine% 
^  Pennepacher^  for  defendant. 

Letois  ^  Meredithy  for  plaintiffs  in  error  in  the  Supreme  Court, 
and  Pennepacher  and  T.  Sergeant^  for  defendant  in  error. 

Vide  York  Bank's  Appeal,  12  Gasej  458. 


*In  the  District  Court  of  LamccLster  County.       [*249 

Edwabd  C.  Darlington  v.  Mary  Dickson,  Postmistress  op 

Lancaster. 

June  Term,  1848. 

Under  the  Act  of  Congress  of  3d  March,  1845,  the  list  of  letters  uncalled  for 
at  the  post-office  must  be  inserted  in  the  newspaper  "  havrng  the  largest 
circulation,"  and  an  insertion  in  a  paper  haying  the  largest  circulation 
only  in  the  citj  or  town  where  it  is  printed,  is  not  a  compliance  with  the 
law. 

This  was  an  amicable  action  on  the  case  submitted  to  the  Dis- 
trict Court  on  a  case  stated.  The  opinion  of  the  court  was  de- 
livered by 

Hayes,  P.  J. — By  the  case  stated,  it  appears  that  the  Intel- 
ligencer has  the  greatest  circulation  in  the  city  of  Lancaster,  but 
that  the  Examiner  and  Herald  has  a  greater  circulation  in  and 
out  of  the  city  than  the  Intelhgencer ;  in  other  words,  that  it  has 
the  largest  circulation  in  general.     It  also  appears   that   the 
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greater  number  of  letters  remaining  in  the  post-office  in  Lan- 
caster, are  for  persons  residing  out  of  the  city. 

The  plaintiff  claims  the  privilege  of  advertising  the  letters  un- 
called for  in  the  Lancaster  post-office  in  his  paper,  the  Examiner 
and  Herald,  as  ^^  having  the  largest  circulation,"  whereas  the 
post-office  has  given  the  advertisements  to  the  Intelligencer,  as 
"having  the  largest  circulatign"  in  the  town,  and  the  question 
is,  whether  under  the  Act  of  Congress  "  to  reduce  the  rates  of 
postage,  to  limit  the  use  and  correct  the  abuse  of  the  franking 
privilege,  and  for  the  prevention  of  frauds  on  the  revenues  of  the 
post-office  department,"  passed  March  8,  1845,  the  Intelligencer 
or  the  Examiner  and  Herald,  is,  by  its  circulation,  entitled  to  the 
advertisement  of  the  uncalled  for  letters. 

♦S'iOl  *"^y  ^^  second  clause  of  the  18th section  it  is  enacted  as 
follows,  viz:  "And  all  advertisements  made  under  the 
order  of  the  Postmaster-General,  in  a  newspaper  or  newspapers,  of 
letters  uncalled  for  in  any  post-office  shall  be  inserted  in  the  papers 
or  paper  of  the  town  or  place  where  the  office  advertising  may  be 
situated,  having  the  largest  circulation,  provided  the  editor  or 
editors  of  such  paper  or  papers  shall  agree  to  insert  the  same  for 
a  price  not  greater  than  that  now  fixed  by  law;  and  in  case  of 
question  or  dispute  as  to  the  amount  of  circulation  of  any  papers, 
the  editors  of  which  may  desire  this  advertising,  it  shall  be  the  duty 
of  the  postmaster  to  receive  evidence  and  decide  upon  the  fact." 

The  newspaper  of  the  place  where  the  post-office  is  situated 
"  having  the  largest  circulation,"  has  ordinarily  the  greatest  cir- 
culation in  that  place,  which  was  a  good  reason  for  the  enactment 
designating  the  paper  having  the  largest  circulation,  in  general 
terms,  as  the  one  in  which  the  advertisement  of  letters  uncalled 
for  should  be  inserted. 

There  is  no  ground  to  warrant  a  restriction  of  these  general 
terms.  To  construe  them  having  the  largest  circulation  in  the 
town  or  place,  is  to  change  their  meaning ;  it  would  make  the 
provision  different  from  what  Congress  made  it,  who,  had  they 
intended  thus  to  restrain  it,  would  have  used  another  form  or  col- 
location of  words,  as,  for  instance,  "  shall  be  inserted  in  the  paper 
or  papers  of  the  town  or  place  where  the  office,  &c.,  having  the 
largest  circulation  therein,"  or  "  shall  be  inserted  in  the  paper  or 
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papers  having  the  largest  circulation  in  the  town  or  place  where 
the  office,"  &c. 

The  manifest  difference  of  sense  in  these  forms  of  expression, 
makes  it  evident  that  Congress  could  not  have  intended  to  desig- 
nate the  paper  having  the  greatest  circulation  in  the  town  or 
place  merely  where  the  office  is  situated,  otherwise  they  would 
have  used  the  language  *ju8t  mentioned,  or  some  other  r^oAi 
similar  form  of  words  to  express  sUch  intention. 

Where  there  is  no  ambiguity,  the  ordinary  grammatical  sense 
of  the  words  conveys  the  only  true  meaning.  Here  there  is  no 
ambiguity :  the  paper  having  the  largest  circulation,  is  the  paper 
which  distributes  the  greatest  number  of  copies  abroad,  without 
reference  to  locality.  The  term,  "largest  circulation,"  will  bear 
no  other,  and  least  of  all,  a  restrictive  construction. 

The  greater  number  of  the  letters  remaining  in  the  post-office 
at  Lancaster,  being  according  to  the  case  stated,  for  persons  re- 
siding out  of  the  city,  there  is  nothing  in  the  facts  of  the  case  to 
justify  a  departure  from  the  unequivocal  sense  of  the  terms, 
"having  the  largest  circulation,"  which  express  the  condition 
best  adapted  to  attain  the  object  of  notice  to  those  to  whom  the 
letters  uncalled  for  are  addressed. 

Post-offices  are  established  not  only  in  large  towns  but  in  the 
smallest  villages  and  other  places;  for  the  accommodation  of 
rural  districts,  as  well  as  the  dense  communities  of  populous 
cities.  Suppose  two  papers  in  a  village ;  one  having  half  a  dozen 
subscribers  in  the  village  but  many  hundreds  out  of  it ;  the  other, 
a  dozen  in  the  village  and  not  half  a  dozen  out  of  it :  if  the  one 
having  the  greatest  circulation  in  the  village  were  selected  to  ad- 
vertise, the  persons  to  whom  the  uncalled  for  letters  belonged 
would,  for  the  most  part,  receive  no  notice ;  whereas  by  adver- 
tising in  the  other,  the  most  extensive  notice  would  be  given  to 
them :  and  that  is  evidently  the  design  of  the  law. 

Where  a  post-office  is  situated  in  a  small  town,  and  the  usual 
or  ordinary  delivery  extends  beyonds  its  precincts,  it  will  com- 
monly happen,  as  in  this  case,  that  the  greater  part  of  the  let- 
ters remaining  in  the  office  will  be  such  as  are  addressed  to 
persons  of  the  vicinity,  and  not  *of  the  town.  Hence,  r*262 
the  paper  of  the  "largest  circulation,"  not  the  paper 
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having  the  greatest  circulation  in  the  town,  is  best  adapted  to 
furnish  the  owners  of  the  uncalled  for  letters  with  the  informa- 
tion intended  by  the  Act  of  Congress. 

For  these  reasons,  I  am  of  opinion  that  upon  the  case  stated, 
the  editor  of  the  Examiner  and  Herald  is  entitled  to  have  the 
advertisements  of  the  letters  uncalled  for  in  the  post-office  of 
Lancaster  inserted  in  his  paper,  and  that  if  he  has  complied  with 
the  proviso  in  the  clause  above  quoted,  in  relation  to  the  prices, 
he  is  entitled  to  recover. 

Vide  Foster  v.  M'Kibben,  1  A.  L.  J.  411,  anU;  Foster  v,  M'Kibben,  2  Har- 
ris 168. 


^  *In  the  Court  of  Common  Pleoi  of  Lancaster 

^  County. 

MisHLBB  &  Hbrtzlbb  V.  Thomas  Baumgabdnbr. 

Novemberj  1847. 

1.  Where  the  jury,  in  a  hard  action,  disregard  an  instmction  that  the  plain- 
tiff is  entitled  to  nominal  damages,  it  is  not  sufficient  ground  for  a  new 
trial. 

2.  An  attorney  for  the  plaintiff,  who  has  opened  the  canse  and  examined  the 
witnesses  on  behalf  of  his  client,  is  not  a  competent  witness  to  impeach  the 
credit  of  one  of  the  defendant's  witnesses  bj  detailing  a  conversation  had 
with  the  witness  after  the  attorney's  engagement  in  the  cause. 

3.  When  the  testimony  of  the  attorney  becomes  material  to  his  client,  the 
attorney  should  withdraw  ft'om  the  cause  before  he  be  tendered  as  a  wit- 
ness. 

This  case  came  before  the  court  upon  a  motion  for  a  new  trial. 

The  opinion  of  the  court  was  delivered  by 

Lewis,  P.  J. — This  is  a  motion  for  a  new  trial.  We  are  not 
dissatisfied  with  the  verdict  of  the  jury,  except  in  one  particular, 
in  v?hich  it  may  be  supposed  they  have  disregarded  the  charge  of 
the  court.  This  is,  in  general,  good  ground  for  a  new  trial ;  but  the 
case  before  us  stands  upon  peculiar  grounds.  The  action  was 
trover^  and  the  jury  were,  in   substance,  instructed  that  the 
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defendant  was  liable  to  nominal  damages,  notwithstanding  he  in- 
nocently received  the  plaintifiTs  corn,  by  delivery  of  a  mutual 
agent  of  both  parties,  and  notwithstanding  that  such  agent, 
before  snit  brought,  corrected  the  error  and  compensated  for  the 
actual  injury  by  delivering  to  the  plaintiffs  a  corresponding 
quantity  of  the  defendant's  com.  This  was  believed  to  be  the 
law;  but  the  instruction  was  given  with  some  misgivings.  It 
was  putting  the  case  upon  a  rule  of  great  severity  to  the  defend- 
ant ;  and  the  jury,  in  disregarding  it,  if  they  did  so,  have  only 
deprived  plaintiffs  of  nominal  *damages  in  what  must  be  r^oAc 
considered  a  very  hard  action.  Under  such  circumstances 
it  is  against  the  usual  course  of  the  court  to  grant  a  new  trial : 
8  Binn.  620,  525;  2  Salk.  644-653;  1  Burr.  54. 

We  are  satisfied  with  the  decisions  made,  upon  the  admission 
and  rejection  of  testimony.  The  only  bill  of  exception  which  calls 
for  particular  remark,  is  that  which  relates  to  the  rejection  of  the 
plaintiff's  attorney,  who  was  offered  as  a  witness  to  impeach  the 
<nredit  of  a  witness  for  the  defendant,  by  stating  a  conversation 
held  with  the  latter  since  the  attorney  became  engaged  in  the 
cause.  The  case  before  us  did  not  demand  a  response  affirma- 
tively or  negatively  to  the  general  question,  whether  an  attorney 
could,  in  any  case,  be  a  witness  for  his  client.  The  question  was 
whether  he  was  competent  to  impeach  the  credit  of  another  wit- 
ness in  the  manner  proposed,  and  the  decision  was  that  the  at- 
torney who  is  conducting  the  cause  is  not  sufficiently  free  from 
objection  to  his  own  credit  to  be  received  to  impeach  the  eredit  of 
another  witness.  The  question  necessarily  resolved  itself,  at  last, 
into  one  of  credibility. 

No  case  has  been  cited  to  show  that  the  question  has  been  dis- 
tinctly made  and  decided  in  favor  of  such  testimony ;  while  two 
cases  have  been  decided  in  England  in  which  such  testimony  was 
held  to  be  inadmissible.  In  the  case  of  Stones  v.  Byron,  the  ver- 
dict was  set  aside  by  Patteson,  J.,  because  the  attorney  for  the 
plaintiff  had,  after  stating  the  case,  examining  the  witnesses,  and 
making  a  speech  in  reply,  been  examined  as  a  witness  to  rebut 
the  case  set  up  by  the  defendant.  In  the  case  of  Dunn  t;.  Pack- 
wood,  the  verdict  was  set  aside  by  Erie,  J.,  because  the  attorney, 
after  merely  stating  the  case,  had  been  examined  as  a  witness. 
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These  decisions,  made  at  different  periods  of  time,  in  two  different 

cases,  by  two  learned  judges  of  England,  respectively,  are  entitled 

to  consideration.    The  *London  Law  Magazine,  a  work  re- 

^  spected  for  the  ability  with  which  it  is  conducted,  speaks  of 
these  decisions  in  terms  of  approbation,  and  informs  us  that  in  the 
argument  of  the  first  case  a  very  apt  illustration  of  the  evil  was 
drawn  from  the  trial  of  Sir  Thomas  More,  which  Lord  Campbell, 
Lives  of  the  Chancellors  of  England,  vol.  1,  680,  thus  de- 
scribes :  "  The  jury,  biased  as  they  were,  seeing  that  if  they 
credited  all  the  evidence,  there  was  not  the  shadow  of  a  case 
against  the  prisoner,  were  about  to  acquit  him.  The  judges  were 
in  dismay,  the  Attorney-General  stood  aghast,  when  Mr.  Solicitor, 
to  the  eternal  disgrace  of  the  court  who  permitted  such  an  out- 
rage on  decency,  left  the  bar  and  presented  himself  as  a  witness 
for  the  crown.  Being  sworn,  he  detailed  the  confidential  con- 
versation he  had  had  with  the  prisoner  in  the  Tower."  The  ed- 
itor of  the  Law  Magazine  adds :  "  The  result  we  all  know  was  a 
judicial  murder  of  the  deepest  atrocity."  The  Western  Law 
Journal,  in  remarking  upon  these  two  English  decisions,  although 
inclined  to  think  that  they  cannot  be  supported,  approves  of  "  the 
principles  which  they  establish,"  and  declares  that  the  attorney 
"  should  be  rejected,  not  for  the  protection  of  the  opposite  party, 
but  for  his  own ;  not  because  his  integrity  may  be  exposed  to 
temptation,  but  because  it  will  be  exposed  to  suspicion:"  5  West. 
L.  J.  467.  Judge  Swift,  in  his  work  on  Evidence,  declares  that 
^^  nothing  is  more  calculated  to  excite  an  unfavorable  opinion 
than  to  see  an  attorney  stand  up  to  support  a  falling  cause  by 
supplying  all  deficiencies  of  proof  from  some  supposed  conversa- 
tion with  the  opposite  party,  and  according  to  the  apt  metaphor 
commonly  applied  to  the  subject,  Spinning  the  basket':"  Swift 
Ev.  134. 

The  Pennsylvania  Law  Journal,  in  an  able  article  on  this  sub- 
ject (6  P.  L.  J.  407),  suggests  that  "when  the  testimony  becomes 
material  to  the  case,  and  when  it  is  of  such  a  *nature  as 

J  to  consist  of  independent  and  substantial  proof,  it  be- 
comes the  duty  of  counsel,  if  he  finds  his  presence  in  the  witness 
box  needful,  to  withdraw  from  his  position  as  an  advocate ;  and 
thus  public  justice,  as  well  as  professional  character,  will  be  re- 
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lieved  from  the  embarrassments  from  which  they  must  suffer 
from  the  spectacle  of  counsel  conducting  a  case  as  the  represen- 
tative of  a  party,  down  to  a  specific  point,  then  slipping  into  the 
witness  box  to  give  a  sworn  statement  of  a  fact  in  controversy, 
and  then  assuming  the  office  of  commenting  on  the  evidence  thus 
produced."  The  position  taken  by  Lord  Brougham  in  Queen 
Caroline's  trial,  although  unsound  in  professional  morality,  is, 
and  will  continue  to  be,  in  practice,  the  ruling  principle  by  which 
trials  will  generally  be  conducted.  According  to  the  views  of 
that  distinguished  advocate,  the  attorney  should  "  know  nothing 
but  his  client,  should  see  no  other  interest,  feel  no  other  duties, 
and  obey  no  other  calls  than  those  which  attend  him  in  the 
capacity  of  an  advocate."  The  writer  in  the  Law  Journal  well 
remarks  that  '^  in  the  heat  of  the  contest  other  considerations 
recede.  The  great  object  toiled  for  is  the  successful  termination 
of  the  suit.  When  there  is  one  link,  and  but  one  wanting  in  the 
chain  of  proof,  it  is  not  unnatural  that  a  mind  absorbed  in  the 
contemplation  of  its  importance  should  become  very  unfit  for  the 
rendition  of  testimony  by  which  that  particular  point  is  to  be 
met." 

In  New  York,  the  Court  of  Common  Pleas  have  in  two  in- 
stances followed  the  recent  decisions  in  England,  while  the  Supe- 
rior Court,  in  the  late  case  of  Little  v.  Keen,  June  Term,  1848, 
1  Code  Rep.  4,  reversed  a  decision  of  a  justice  for  rejecting  an 
attorney  as  a  witness.  In  relation  to  the  last  case  it  may  be  re- 
marked that  the  relation  of  attorney  and  client  does  not  perhaps 
properly  exist,  in  a  suit  before  a  justice  of  the  peace,  and  that 
the  *decision  was  made  under  the  new  code  of  procedure,  r+ong 
which,  under  certain  circumstances,  authorizes  the  com- 
pulsory examination  of  even  the  party  himself,  and  which  ex- 
cludes no  witness  on  the  ground  of  interest,  or  even  on  convic- 
tion of  felony.  Mr.  Justice  Sanford,  in  the  opinion  of  the  court, 
admits,  however,  that  "gentlemen  of  the  bar  who  habitually 
suffer  themselves  to  be  used  as  witnesses  for  their  clients,  soon 
become  marked  both  by  their  associates  and  the  courts,  and  for- 
feit in  character  more  than  will  be  compensated  to  them  by  suc- 
cess in  such  clients'  controyersies :"  1  Code  Rep.  5.  Shall  the 
courts  countenance  and  enforce  a  practice  by  which  their  own 

(269) 


Digitized  by 


Google 


308  MI8HLER  v.  BAUMGABDNER.  [A.L.J. 

officers  shaU  ^^  forfeit  their  character  and  become  marked/'  as 
infigonous  both  ^^bj  their  associates  and  the  courts"  themselyes? 
The  oath  of  the  witness  is  inconsistent  with  the  duties  of  the  ad- 
vocate. The  latter  is  not  permitted  to  disclose  the  confidential 
statements  of  his  client^  and  yet  he  is  sworn  to  tell  the  ^^  whole 
truth."  It  is  true  that  judicial  ingenuity  might  reconcile  the 
two  obligations  with  each  other.  But  the  course  least  liable  to 
objection  is  to  examine  no  one  as  a  witness  in  chief  who  is  identi- 
fied with  either  party  as  counsel,  to  place  no  one  under  oath  to 
tell  the  whole  truth  whose  existing  obligations  not  only  bind  him 
to  withhold  portions  of  it,  but  to  destroy,  as  far  as  may  be 
legally  in  his  power,  the  effect  of  so  much  of  such  testimony  as 
makes  against  his  client. 

In  the  course  of  twenty-five  years  experience  I  have  seldom 
known  an  attorney  received  as  a  witness  in  chief  for  his  client, 
touching  a  disputed  fact,  without  some  loss  of  reputation,  and 
without,  to  some  extent,  bringing  reproach  upon  the  profession 
to  which  he  belonged,  and  upon  the  court  of  which  he  was  an 
officer.  Without  intending  the  slightest  reflection  upon  any  one, 
I  can  say  with  truth,  that  I  never  knew  the  true  interests  of  pub- 
lic or  private  justice  promoted  by  the  admission  of  such 
-I  '('testimony.  The  reasons  are  obvious.  Existing  preju- 
dices and  modes  of  thinking,  whether  just  or  not,  point  to  the 
exclusion  of  such  testimony  as  indispensable  to  the  uaefulness  of 
all  who  are  officially  connected  with  the  administration  of  justice. 
The  reason  which  lies  at  the  foundation  of  the  rule  of  the  civil 
law,  may  well  be  taken  into  consideration,  in  ascertaining  the 
doctrine  of  the  common  law.  Liability  to  ^^  suspicion  of  partial- 
ity and  falsehood"  exists  in  each  forum  equally;  and  its  conse- 
quences to  the  public,  when  applied  to  those  who  are  constantly 
charged  with  official .  trusts,  are  too  alarming  to  escape  observa- 
tion. Fully  subscribing  to  the  principles  affirmed  by  the  two 
decisions  in  England,  we  adhere  to  them  so  far  as  they  are  in- 
volved in  the  rejection  of  the  plaintiffs  attorney  in  the  case  before 
us,  and  believe  that  the  rule  of  exclusion,  except  touching  fiekots 
that  the  party  himself  may  prove,  is  absolutely  necessary  to  the 
cause  of  public  justice,  and  to  the  preservation  of  that  character 

(270) 

Digitized  by  VjOOQIC 


Vol.  I.]  COMMONWEALTH  v.  CORSON.  309 

for  integrity,  which  the  members  of  the  legal  profession  now 

enjoy,  and  without  which  their  usefuhiess  would  be  destroyed. 

The  rule  for  a  new  trial  is  discharged. 

Vide  Bell  v.  Bell,  2  Jones  235 ;  Daniel  v.  Daniel,  3  Wright  191 ;  Linton  v. 
The  Commonwealth,  10  Id.  294 ;  Braine  v.  Spalding,  2  P.  F.  Smith  247. 


*In  the  Philadelphia  Quarter  Sessions.  [*815 

Commonwealth  v.  Barbara  Ank  Corson. 
Octobery  1848. 

1.  An  indictment  for  adultery  against  a  married  woman  mast  set  forth  upon 
the  record  the  name  of  her  husband. 

2.  It  seems  that  everything  material  in  the  description  of  the  substance,  na- 
ture or  manner  of  the  crime  must  be  set  forth. 

The  opinion  of  the  court  was  delivered  by 

Parsons,  J. — The  question  submitted  for  our  decision  arises 
on  a  motion  in  arrest  of  judgment. 

The  defendant  was  found  guilty  of  adultery.  The  indictment 
charges  that  the  said  Barbara  did  commit  the  crime  of  adultery 
with  one  William  B.  Handy,  she,  the  said  Barbara,  being  then 
and  there  a  married  woman,  and  having  a  lawful  husband  then 
living  and  iji  full  life.  The  *reason  filed  in  arrest  of  *he 
judgment  is,  that  the  indictment  is  defective  in  not  set-  *- 
ting  forth  the  name  of  the  alleged  husband. 

Is  it  requisite,  in  an  indictment  for  adultery  against  a  married 
woman,  to  set  forth  upon  the  record  the  name  of  her  husband  ? 

This  question  is  best  answered  by  reference  to  general  princir 
pies  in  relation  to  indictments;  It  was  held  in  Rex  v.  Horn, 
Cowp.  688,  as  to  the  matter  to  be  charged  in  the  bill,  whatever 
circumstances  are  necessary  to  constitute  the  crime  imputed  must 
be  set  out.  And  it  is  equally  clear  that  the  omission  of  any  fact 
or  circumstance  necessary  to  constitute  the  offence  will  be  fatal : 
Whart.  C.  L.  78.  It  was  necessary  to  state  upon  the  record  and 
prove  that  the  defendant  was  a  married  woman.  It  was  equally 
necessary  to  prove  to  whom  she  was  married,  and  that  the  indi- 
vidual was  some  one  else  than  the  person  with  whom  it  is  alleged 
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she  had  criminal  connection.  It  was  necessary,  to  constitute  the 
offence,  that  she  was  married  to  some  person ;  and  according  to 
the  rule  above  cited,  it  would  seem  to  be  requisite  that  the  namo 
of  the  person  should  be  set  forth  in  the  indictment.  It  is  to  be 
borne  in  mind  that  in  an  indictment  nothing  material  shall  be 
taken  by  intendment  or  implication :  2  Hawk.  P.  C.  324.  If  it 
was  necessary  to  prove  that  the  defendant  was  married  to  Jere- 
miah Corson,  as  it  was  proved  on  the  trial,  it  seems  to  be  equally 
clear  that  this  fact,  in  analogy  to  all  other  cases,  should  have 
been  stated  on  the  record. 

Now,  if  we  take  the  reading  of  the  indictment,  the  defendant 
might  be  a  married  woman,  and  have  a  husband  in  full  life,  yet 
still  not  be  guilty  of  adultery.  For  aught  the  record  shows,  she 
may  have  been  the  wife  of  Handy ;  but  it  is  said  the  name  by 
which  she  is  charged  shows  to  the  contrary.  But  this  is  not 
certain,  for  she  may  have  been  married  to  him  clandestinely,  and 
not  have  assumed  *his  name.  I  know  it  is  argued  that 
J  all  this  could  be  proved  by  her.  But  this  is  not  exactly 
the  position  in  which  it  seems  the  Commonwealth  are  placed ;  the 
law  requires  that  the  indictment  should  state  the  facts  of  the 
crime  with  as  much  certainty  as  the  nature  of  the  case  will 
admit :  1  Chitty  140.  Therefore,  the  pleader  could  have  averred 
that  she  was  the  wife  of  J.  Corson,  or  that  she  had  this  criminal 
connection  with  Handy,  not  being  his  wife,  but  being  the  wife  of 
another ;  and  even  then  I  think  the  name  of  the  husband  had 
better  have  been  mentioned;  for.  it  is  equally  clear  that  an 
indictment  ought  to  be  certain  to  every  intent,  and  without  any 
intendment  to  the  contrary :  1  Chitty  141. 

And  why  is  this  rule  thus  binding  ?  Because  our  best  writers 
on  criminal  law,  and  most  eminent  judges,  tell  us  that  the  charge 
must  be  laid  positively,  and  that  the  want  of  a  direct  allegation 
of  "  anything  material  in  the  description  of  the  substance, 
nature,  or  manner  of  the  crime,''  cannot  be  supplied  by  any  in- 
tendment or  implication  whatsoever:  2  Hawk.  P.  C.  323.  If 
then  we  test  this  indictment  by  this  rule,  much  that  is  material 
in  the  description,  nature,  and  manner  of  the  crime,  to  make  the 
defendant  amenable  to  the  criminal  law,  is  wanting. 

It  is  material  to  show  that  she  was  a  married  woman ;  to  show 
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that  she  was  married  to  some  person  other  than  Handy ;  why 
not  then  aver  it  ?  It  was  requisite  to  prove  to  whom  she  was 
married.  If  so,  why  not  aver  it  upon  the  record  ?  It  seems  to 
me  the  defendant  had  a  right  to  demand  all  these  allegations 
before  she  should  be  called  upon  to  answer  this  bill.  For  there 
is  no  rule  of  law  better  settled  than  that  the  offence  must  be 
stated  with  such  precision  that  the  defendant's  conviction  or 
acquittal  may  ensue  to  his  subsequent  protection,  should  he  be 
again  questioned  on  the  same  grounds ;  the  offence,  therefore, 
should  be  defined  by  such  circumstances  as  will,  in  such  r^eo-i  o 
*case,  enable  him  to  plead  a  previous  conviction  or  acquittal 
in  bar  of  the  same  offence :  Staunf.  181 ;  Wharton  C.  L.  82.  How 
could  this  defendant  avail  herself  of  this  rule  from  anything  which 
is  stated  of  the  circumstances  of  this  offence  upon  the  record. 

From  analogy  to  all  other  cases  in  criminal  pleading,  it  seems 
to  me  the  record  ought  to  aver  to  whom  the  accused  was  married 
when  one  is  charged  with  adultery.  To  charge  one  with  having 
obtained  money  under  false  pretences,  without  stating  what  were 
the  particular  pretences,  is  insufficient :  1  Chitty  141.  So  in  an 
indictment  for  burglary,  it  is  requisite  that  it  should  be  stated 
on  the  record  that  the  offence  was  committed  in  the  night  time, 
and  generally  to  allege  a  particular  hour.  And  why  is  this  pre- 
cision required?  Because,  unless  the  breaking  and  entering 
was  in  the  night  time,  it  would  not  be  burglary.  If  property 
was  taken  by  such  entry  in  the  day  time,  it  would  only  be  lar- 
ceny. Now  you  cannot  supply  such  defect  in  the  bill  for  this 
offence  by  proof  that  the  deed  was  perpetrated  in  the  night  time. 
And  why  ?  Because  the  averment  that  it  was  conmiitted  in  the 
night  time  is  material,  in  the  description  of  the  nature  or 
manner  of  the  crime. 

Now  it  seems  to  me  that  when  it  was  material  to  show  to  whom 
the  defendant  was  married,  it  was  equally  requisite  to  state  this 
description  of  the  offence  upon  the  record,  and  without  such 
averment,  or  at  least  words  equivalent,  the  record  is  insufficient. 

But  it  has  been   contended  that  this  indictment  has  been 

drawn  in  accordance  with  Davis'  Precedents,  and  therefore  there 

is  authority  for  this  form  of  pleading.     I  fear  that  the  precedent 

will  be  found  to  be  a  bad  one.     Mr.  Davis  was  for  many  years 
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Solicitor- General  of  Massaeliusetts,  but  the  Supreme  Coart  of 
that  state,  when  determining  upon  a  case  of  this  description, 
when  the  *pro8ecution  had  followed  the  same  precedent, 
-I  pronounced  it  bad :  Commonwealth  v.  Moore,  6  Mete. 
248.  That  case  rules  the  present,  nor  can  there  be  a  distinction 
drawn  between  them.  But  we  are  told  such  a  decision  is  not 
binding  upon  this  court,  like  a  caae  determined  bj  our  own 
Supreme  Court.  If  the  opinion  of  the  court  of  that  state  is  in  strict 
accordance  with  the  principles  of  the  common  law,  as  applicable 
to  this  country,  then  we  are  bound  to  regard  it  as  an  authority. 

In  my  opinion,  the  reasoning  of  Chief  Justice  Shaw  is  unan- 
swerable; a  conclusion,  based  upon  the  firmest  principles  of 
pleading,  as  known  and  recognised  by  the  common  law  of  Eng- 
land and  this  country;  and  until  the  Supreme  Court  of  this 
state  should  lay  down  a  different  rule,  it  is  one  which  I  think  we 
ought  to  adopt,  as  being  a  safe  guide  in  the  application  of  the 
rules  of  pleading  in  criminal  cases.  Perhaps  no  state  in  the 
Union  can  claim  more  eminent  judges  than  thosjo  who  compose 
the  Supreme  Court  in  that  state.  I  therefore  have  no  hesitation 
in  adopting  their  ruling  as  the  law  in  this  case. 

On  principles  and  authority  I  think  the  present  record  is  de- 
fective, for  the  reasons  already  given,  and  therefore  the  judgment 
must  be  arrested. 

Vide,  3  VTharton's  Am.  Grim.  Law  2663. 


In  the  Court  of  Quarter  Sessions  of  Philadelphia  County. 
Commonwealth  v.  McGowen  et  al. 

The  deputy-keeper  of  a  prison,  in  whose  custody  the  defendant  has  been,  is 
not  rendered  thereby  incompetent  to  testify  as  to  any  communication  made 
to  him  by  the  prisoner  under  his  charge. 

The  defendants  were  convicted  of  conspiracy,  and  moved  for 
a  new  trial. 

The  defendants  were  charged  with  a  conspiracy  to  circulate 
♦3201  *^^^'^^^  ^^^^  '^^^^^  of  the  Bank  of  Chester  County,  knowing 
the  same  to  have  been  stolen.    The  witness  on  whose  testi- 
mony the  Commonwealth  essentially  depended  to  establish  the 
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criminal  combination  charged^  was  a  certain  Robert  Larkey,  an  ac- 
complice in  the  crime.  After  a  very  fiill  examination  in  chief,  in 
which  Larkey,  if  worthy  of  credit,  brought  home  the  crime  to  all 
the  defendants,  he  was  asked  on  cross-examination,  whether  he  had 
not,  in  a  conversation  with  Andrew  Morrison,  declared  to  the 
latter  that  he  did  not  know  one  of  the  defendants,  Edward 
McGowan.  In  his  reply  to  this  interrogatory  he  denied  ever 
having  made  this  statement  to  Mr.  Morrison.  The  Common- 
wealth having  closed  her  case,  the  prisoner's  counsel  called  Mor- 
rison, and  proposed  proving  by  him  that  Larkey  had  made  to  him 
the  statement  in  which  in  his  examination  in  chief  Larkey  had 
denied  to  have  been  made  by  him.  This  testimony  was  objected 
to  by  the  Commonwealth,  on  the  ground  that  Morrison,  being  a 
deputy  keeper  of  the  prison,  in  whose  custody  Larkey  then  was, 
was  incompetent  to  testify  as  to  any  communication  made  to  him 
by  a  prisoner  under  his  charge.  The  judge  who  presided  at  the 
trial  sustained  the  objection,  and  refused  to  permit  Morrison's 
testimony  to  go  to  the  jury. 

King,  P.  J.,  delivered  the  opinion  of  the  court,  in  which  it 
was  held  that  Morrison's  testimony  was  material  to  the  defence,  and 
that  its  rejection  invalidated  the  whole  verdict.  It  was  stated  that 
"  the  case  of  The  Commonwealth  v.  Mosler,  4  Barr  264,  was  not 
brought  to  the  consideration  of  the  presiding  judge  who  ruled 
the  point  at  the  trial,  on  the  authority  of  previous  Kisi  Prius  de- 
cisions, which  he  agrees  cannot  be  sustained  since  the  judgment 
of  the  Supreme  Court  in  Mosler's  Case."    New  trial  awarded. 

Vide  Clary  v.  Commonwealth,  4  Barr  210. 


*Jn  the  District  Court  for  the  Ciiy  and  County  of  ri^o±n 
Philadelphia. 

Lennig  v.  Tobey. 

September  23, 1848. 

Notice  of  protest  for  non-payment  of  a  promissory  note,  personally  delivered 
on  the  proper  day,  to  wit :  the  25th  May,  1846,  is  not  vitiated  by  being  post- 
dated by  mistake,  26th  May,  1846,  the  mistake  being  one  which  could  not 
have  misled  the  endorser. 
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*8481       """^^  ^*^^  ^^  *^®  ^*®®  ^"^'^  appear  in  the  following 
•^  opinion  of  the  court  *delivered  by 

Stroud,  J. — This  was  an  action  of  asstimpsit  on  a  promissory 
note  for  $727  08,  dated  January  22d,  1846,  made  by  Thomas 
Mercer,  Son  ft  Co.,  payable  four  months  after  date,  to  the 
order  of  the  defendants,  by  whom  it  was  endorsed  and  deli- 
yered  to  the  plaintiff.  The  parties  resided  in  this  city  and  the 
note  was  made  here.  One  of  the  pleas  was  that  the  defendants 
had  not  due  notice  of  the  non-payment  of  the  note. 

On  the  trial,  the  plaintiff  having  read  the  promissory  note, 
called  Francis  J.  Troubat,  Esq.,  Notary  PubUc,  who  testified  as 
follows:  "  On  the  25th  of  May,  1846,  at  the  request  of  the  Me 
chanics'  Bank,  I  presented  this  note  to  the  makers  at  their  count- 
ing-house on  the  wharf,  and  demanded  payment  They  declined 
payment,  saying  it  was  an  affair  of  the  endorsers.  I  went  im- 
mediately to  the  counting-house  of  the  endorsers,  the  defendants, 
on  the  wharf,  about  a  square  off.  I  had  the  notice  of  protest  in 
my  pocket.  I  handed  it  to  one  of  the  defendants.  This  is  the 
notice."     The  notice  was  then  read  as  follows : 

"Phikdelphia,  May  26th,  1846. 
'Tayment  of  Thomas  Mercer,  Son  k  Co.'s  note,  in  favor  of  your- 
selves and  by  you  endorsed  for  $727  08,  and  delivered  to  me  for 
protest  by  the  Mechanics'  Bank  of  the  city  and  county  of  Phila- 
delphia, the  holders,  being  this  day  due,  demanded  and  refused, 
it  has  been  by  me  duly  protested  accordingly,  and  you  will  be 
looked  to  for  payment,  of  which  you  hereby  have  notice.'* 

The  notice  was  addressed  to  the  defendants. 

The  witness  continued :  "  I  made  a  mistake  in  the  date  of  this 
notice.  It  should  have  been  dated  the  25th  of  May,  instead  of 
the  26th." 

The  counsel  of  the  defendants  contended  that  this  evidence 

was  insufficient  to  charge  the  defendants  as  endorsers  *of 

*      J  the  note,  and  cited  Etting  v.  Schuylkill  Bank,  2  Barr  355. 

The  judge  reserving  the  point,  told  the  jury  the  evidence,  if 
believed,  was  sufficient.     The  verdict  was  for  the  plaintiff. 

The  only  question  is,  was  this  direction  right. 
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Mistakes  not  only  of  time  but  of  other  circumstances^  in  notices 
to  parties^  are  of  frequent  occurrence,  and  have  again  and  again 
been  the  subjects  of  judicial  determination.  And  the  test  which 
has  been  generally  applied,  has  been  whether  or  not  the  mistake 
has  misled.  In  some  instances  the  court  has  decided  directly, 
and  in  others,  referred  the  question  to  the  jury. 

In  Elder  v.  Hays,  1  Chitty's  Reports  11,  notice  of  executing 
a  writ  of  inquiry,  "on  Wednesday  the  11th  of  June  instant," 
when  Wednesday  fell  on  the  10th  of  June,  on  which  day  the  writ 
of  inquiry  was  executed,  was  held  sufficient,  and  the  court  refused 
to  set  aside  the  execution  of  the  writ  of  inquiry,  the  defendant 
Bot  swearing  that  he  was  misled  thereby.  A  similar  decision 
had  been  preyiously  made  in  Batten  v.  Harrison,  3  Bos.  &  Pul.  1. 

Again,  on  the  very  subject  of  notices  to  endorsers  of  the  non- 
payment of  notes  by  the  makers,  the  same  principle  has  been  ap- 
plied through  the  instrumentality  of  the  jury.  Thus,  in  Smith 
V.  Whiting,  12  Mass.  6,  where  in  the  notice  the  name  of  the 
maker  of  the  note  was  erroneously  given,  and  the  note  was  stated 
to  have  become  due  before  the  days  of  grace  had  expired,  it  was 
left  to  the  jury  to  say,  whether  the  endorser  had  thereby  been 
misled.  The  jury  found  that  he  had  not,  and  the  court  in  banc 
sanctioned  the  ruling  on  the  trial.  Reedy  v.  Seixas,  2  Johns.  Cas. 
337,  furnishes  a  similar  example.  And  in  Ontario  Bank  v.  Petrie, 
8  Wend.  456,  it  was  held,  that  where  in  a  notice  of  non-payment 
dated  on  the  day  that  a  draft  fell  due,  it  was  stated  that  the  drafb 
had  been  protested  on  the  *evening  before  for  non-payment,  r*Q  cq 
and  that  the  holders  would  look  to  the  endorsers  for  pay- 
ment, it  was  proper  to  submit  the  question  to  the  jury,  whether 
or  not  the  endorsers  had  been  misled.  But  the  authority  of  this 
case  has  been  since  overthrown  by  a  decision  of  the  same  court, 
in  Ransom  v.  Mack,  2  Hill  588.  There  a  note  became  due  on 
the  3d  of  July,  and  payment  of  the  maker  was  then  demanded, 
but  the  notice  stated  that  it  had  been  demanded  on  the  4th,  and 
then  refused.  The  circuit  judge  relying  on  Ontario  Bank  v. 
Petrie,  submitted  to  the  jury  the  question  whether  the  endorser 
had  or  had  not  been  misled  by  the  notice.  The  Supreme  Court 
reversed  the  judgment  in  consequence  of  this  ruling,  on  the  ground, 
that  the  facts  having  been  ascertained,  it  was  the  duty  of  the 
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court  to  declare  the  law,  and  that  in  jndgment  of  law,  no  notice 
had  been  given  to  the  endorser. 

The  principle  of  Ransom  v.  Mack  has  been  acted  upon  by  the 
Supreme  Court  of  this  state,  in  Etting  v.  The  Schuylkill  Bank, 
2  Barr  355.  The  mistake  in  the  notice  in  this  case  was  in  dating 
it  one  day  too  early,  on  the  second  day  of  grace,  and  informing 
the  endorser  that  payment  had  been  demanded  on  that  day.  In 
point  of  fact,  the  demand  had  been  at  the  proper  time  and  was 
so  stated  in  the  protest,  which  was  given  in  evidence  without  ob- 
jection. Here  the  court  below  acted  in  accordance  with  Smith 
V,  Whiting,  Reedy  v.  Seixas,  and  Ontario  Bank  v.  Petrie,  already 
particularly  noticed,  and  submitted  the  question  of  mistake  to  the 
jury.     The  judgment  was  reversed. 

The  reversal  was  put  on  two  grounds.  1.  That  as  the  protest  was 
the  act  of  a  foreign  notary,  ^'  it  was  evidence  of  the  fact  of  pro- 
test, but  of  nothing  else."  There  was  therefore  no  evidence 
whatever  of  demand  and  refusal  to  pay,  and  so  the  jury  ought 
to  have  been  directed.  This  glaring  def^t  in  the  evidence  of  the 
plaintiff,  owing  most  *probably  to  the  absence  of  the 
-I  retained  counsel  of  the  defendant,  and  the  introduction 
of  other  counsel  on  the  spur  of  the  moment,  was  overlooked  at 
the  trial. 

2.  The  other  ground,  the  submission  to  the  jury  to  determine 
as  to  the  supposed  conflict  of  evidence  or  as  it  was  viewed  in  the 
Supreme  Court,  the  effect  of  the  mistake  of  day  in  the  written 
notice  of  non-payment,  was  fully  considered  in  that  court,  and 
the  cogent  reasoning  of  the  Chief  Justice,  by  whom  the  opinion 
was  delivered,  led  to  a  result  equally  fatal  to  the  judgment 
below. 

On  the  argument  on  the  rule  for  a  new  trial  in  the  present 
case,  the  defendant's  counsel  relied  upon  the  authority  of  the  two 
decisions  last  referred  to.  And  if  they  were  directly  in  point,  as 
he  seemed  to  think,  he  would  be  entitled  most  certainly  to  our 
judgment.  As  to  the  case  of  Ransom  v.  Mack,  it  comes  to  us  as 
the  unanimous  opinion  of  the  judges  of  the  Supreme  Court  of 
New  York,  sustained  if  not  founded  upon  a  then  recent  decision 
of  the  Court  of  Errors,  the  highest  judicial  tribunal  in  that  state. 
And  in  respect  to  Etting  v.  The  Schuylkill  Bank,  it  is  our  plain 
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duty  in  this,  as  it  is  alike  our  practice  and  our  duty  in  all  cases 
Touching  the  same  authority,  to  yield  implicit  obedience. 

The  facts  of  those  cases,  however,  are  not  analogous  to  the 
facts  of  the  case  now  before  us.  Where  the  time  stated  in  the 
notices  had  already  past,  the  parties  addressed  might  naturally, 
if  not  necessarily,  have  been  misled.  While  to  assert  that  a  series 
of  transactions  had  taken  place  on  a  day  then  future,  "was  an 
absurdity  because  an  impossibility,  by  which  no  one  could  have 
been  deceived. 

The  determination  of  this  case,  then,  depends  essentially  upon 
this  difference  in  its  facts  from  the  facts  of  all  the  decbions 
already  mentioned. 

It  is  a  well  settled  mercantile  law  that  notice  of  the  dishonor 
of  a  promissory  note  or  bill  of  exchange,  need  '*'not  be  r^toco 
given  in  writing.  It  may  be  communicated  orally  to  the 
party  to  be  affected  by  it.  It  may,  of  course,  according  to  the 
will  of  the  person  charged  to  make  it,  be  partly  oral  and  partly 
written. 

Here  the  plaintiff  proved,  by  the  notary,  that  payment  "was 
demanded  and  refused  on  the  25th  of  May,  which  was  the  proper 
time,  and  that  on  the  same  day,  immediately  afterwards,  he  put 
into  the  hands  of  one  of  the  defendants  at  their  counting  house, 
a  written  notice  of  the  dishonor,  which  was  accurate  in  all  re- 
spects but  one,  namely:  that  it  was  post-dated  a  single  day.  The 
promissory  note  was  truly  described ;  it  was  stated  to  have  be- 
come due^  been  demanded,  refused,  and  thereupon  duly  pro- 
tested. The  endorsers  were,  moreover,  warned  that  they  would 
be  looked  to  for  payment. 

Being  parties  to  the  note,  the  defendants  were  bound  to  know 
at  what  time  it  fell  due.  They  knew,  therefore,  that  that  time 
was  the  25th  of  May;  they  knew,  too,  that  the  notice  was  handed 
to  them  on  that  very  day;  and  its  contents  showed  plainly  that 
it  had  been  inadvertently  post-dated  by  the  notary. 

We  consider  the  true  view  of  the  case  to  be  this :  the  26th  of 
May  not  having  yet  arrived,  was,  when  the  notice  was  served,  an 
impossible  day,  and  on  that  account  should  be  altogether  disre- 
garded. The  notice  must  be  treated  as  not  having  a  written 
date.     The  time  of  its  delivery,  which  was  personal  to  the  de- 
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fendants,  as  proved  by  the  notary,  is  to  be  taken  as  its  proper 
date,  and  its  contents  in  all  other  respects  to  be  read  in  reference 
to  it. 

Apart  from  the  reasonableness  of  such  a  procedure,  which  car- 
ries with  it  its  own  commendation,  there  is  not  wanting  strong 
authority  to  sustain  it.  In  Doe  on  the  demise  of  the  Duke  of 
Bedford  v.  Kightley,  7  D.  &  E.  63,  on  the  trial  of  an  ejectment, 
the  defendant,  who  was  tenant  to  the  lessor  of  the  plaintiff,  ob- 
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jected  to  the  notice  to  *quit,  which  was  served  just  before 


Michaelmas  1795,  and  was  to  quit  **  at  Lady-Day,  which 
will  be  in  the  year  1795."  The  plaintiff  was  hereupon  non- 
suited, but  upon  a  motion  to  set  aside  the  nonsuit,  the  court  in 
banc  made  the  rule  absolute,  Lord  Kenyon,  G.  J.,  saying,  ^Hhe 
time  when  the  notice  was  given,  and  the  words  in  it  *  which  will 
be,'  manifestly  showed  that  this  was  a  notice  to  quit  at  the  then 
next  Lady-Day.  Then  the  year  1795,  in  the  notice,  may  be  re- 
jected as  an  impossible  year." 

So,  where  the  writ  was  tested  on  the  28th  of  November,  in  the 
49th  year  of  her  Majesty's  reign,  and  was  returnable  in  eight 
days  of  St.  Hilary,  but  the  notice  required  the  defendant  to 
appear  on  the  20th  day  of  January,  1808 ;"  a  rule  was  obtained 
to  show  cause  why  the  proceedings  should  not  be  set  aside, 

Here  the  writ  was  tested  subsequently  to  the  day  at  which  the 
party  by  the  notice  at  its  foot  was  required  to  appear,  and  although 
the  statute  of  5  G.  2,  c.  27,  was  express  that  no  process  should 
bo  good  without  an  English  notice  at  the  foot  to  explain  the  writ, 
and  it  was  urged  that  an  ignorant  defendant  could  not  know  from 
this  when  he  was  to  appear ;  yet,  the  court  discharged  the  rule, 
observing  "  that  as  the  notice  was  to  appear  at  the  return  of  the 
writ,  which  was  tested  subsequently  to  January,  1808,  no  man 
could  understand  it  to  require  an  appearance  in  January,  1809. 
The  defendant  must  know  that  his  appearance  was  regarded  at  a 
future  and  not  on  a  past  day.  It  was,  therefore,  an  immaterial 
mistake,  which  could  do  no  harm,  for  what  other  day  could  occur 
to  him  than  the  20th  of  January,  1809.  It  was  quite  impossible 
that  the  party  should  not  understand  that  to  be  the  year  in- 
tended:" Steele  v.  Campbell,  1  Taunt.  424. 

As  no  reason  is  perceived  for  a  difference  in  the  law  regulating 
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bills  of  exchange  and  promissory  notes^  or  a  subject  of  this  kind, 
from  the  law  of  landlord  and  tenant,  *or  that  which  con-  r*©^^ 
cems  process  of  courts,  the  rule  for  a  new  trial  should  be 
discharged  and  judgment  entered  for  the  plaintiff  on  the  verdict. 
Affirmed  by  the  Supreme  Court. 


*In  the  United  States  District  Court.  r*885 

In  Admiralty. 

Stiles  v.  The  Steamboat  John  Stevens. 

Where  a  vessel  is  Ijing  near  to,  but  not  moored  at  the  wharf,  and  not  in  ab- 
solute contract  with  the  wharf,  or  with  vessels  at  the  wharf,  without  a 
signal  light  hoisted  on  dark  nights,  and  with  her  boom  rigged  out-board, 
she  must  take  the  consequences  of  a  collision  with  another  vessel  moving 
prudently  to  her  accustomed  berth. 

The  libel  alleged  that  on  the  first  of  November,  1847,  the 
sloop  was  moored  safely  to  the  pier  or  wharf,  and  that  about  9 
o'clock  in  the  evening,  the  steamboat  was  observed  coming  down 
the  river,  the  tide  being  at  flood ;  that  there  was  sufScient  time 
and  tide  for  the  steamboat  to  be  kept  clear  of  said  sloop ;  that 
the  sloop  was  lying  at  her  moorings  and  could  not  possibly  get 
out  of  the  way ;  that  there  was  room  for  the  steamboat  to  pass, 
jet  the  said  steamboat  kept  her  course  and  ran  with  great  force 
against  the  sloop  and  did  the  damage  complained  of. 

The  answer  denied  that  the  sloop  was  safely  moored,  and  that 
there  was  room  sufficient  to  pass  in  the  regular  and  accustomed 
channel,  and  in  the  usual  and  proper  ^manner  of  ri^oog 
navigation,  by  reason  of  the  obstruction  afforded  by 
the  improper  mooring  or  anchoring  of  the  said  sloop ;  and  it 
further  alleged  that  the  said  sloop  had  not  a  visible  signal  light, 
as  is  required  by  law ;  and  that  her  boom  was  rigged  out-board 
instead  of  in-board,  and  that  these  were  the  causes  of  the  col* 
lision,  and  that  the  improper  mooring  of  the  sloop  was  the  sole 
cause  of  the  collision. 

John  FaUony  for  libellant ;  Fisher  and  Eazlehurst^  for  the  re- 
spondents. 
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The  opinion  of  the  court  was  delivered  by 

Kane,  J. — The  steamer  John  Stevens  approached  her  landing 
place  on  the  Delaware  obliquely  from  the  channel,  at  night,  and 
against  the  tide,  with  her  steam  shut  off,  and  her  headway  nearly 
arrested,  when  within  a  distance  considerably  less  than  her  length 
from  the  head  of  the  wharf  at  which  she  was  to  come  to,  encoun- 
tered a  small  vessel,  which  had  temporarily  taken  a  position  near 
the  wharf  immediately  above,  while  waiting  for  a  change  of  tide 
to  drop  down  to  her  berth.  The  boom  of  the  sloop  struck  the 
wheel-house  of  the  steamer,  passed  through  the  side  of  the  cabin, 
and  damaged  it  considerably.  In  return  the  boom  was  broken  by 
the  collision,  and  the  sloop  received  other  injuries.  The  owner 
of  the  sloop  files  this  libel,  and  asks  damages  against  the  steamer. 

The  sloop  was  not  at  the  wharf,  and  she  had  no  signal 
lamp  hoisted ;  this  is  admitted  on  all  hands,  though  the  witnesses 
in  speaking  of  her  distance  from  the  wharf,  vary  from  five  to 
sixty  feet.  She  was  heading  against  the  tide,  at  anchor,  whether 
otherwise  fully  moored  or  not ;  but  either  she  was  not  moored  to 
the  wharf  by  a  hawser  from  the  stern,  or  her  boom  was  not 
rigged  in  ;  one  or  the  other ;  for  had  her  stem  been  steadied  and 
secured  as  the  libellant's  witnesses  say  it  was,  and  had  her  boom 
*3871  ^^^^  *^^^gg®d  in,  the  steamer,  moving  obliquely  towards 
the  city,  could  not  by  any  possibility  have  come  in  contact 
with  the  end  of  the  boom. 

Now,  without  deciding  whether  a  vessel  is  to  be  regarded  as 
at  anchor  in  the  stream  so  as  to  be  bound  to  show  a  light,  when 
although  in  the  tide  way  and  at  anchor,  she  is  within  mooring 
distance  of  a  wharf,  and  attached  to  it  by  appropriate  fasts ;  I 
have  no  hesitation  in  saying,  that  a  vessel  so  placing  herself,  not 
in  absolute  contact  with  the  wharf,  or  with  the  vessels  at  the 
wharf,  but  at  some  distance  from  it  or  them,  must  take  the  con- 
sequences of  a  collision,  if  she  allows  her  boom  at  night  so  to 
project  over  her  side,  as  to  infringe  against  a  vessel,  which  is 
moving  prudently  to  her  accustomed  berth. 

The  libel  must  therefore  be  dismissed ;  each  party  will  bear 
his  own  costs.     Libel  dismissed. 

The  Scioto,  Darin  359 ;  Bazzard  v.  The  Petrel,  6  McLean  221 ;  The  Indiana, 
1  Ala.  330. 
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In  the  Court  of  Common  Pleas  of  Crawford  County. 

Eliza  Housel's  Administrators  v.  Joseph  Housel's 
Administrators. 

November  25,  1848. 

In  the  case  of  a  marriage  prior  to  the  Act  of  11th  April,  1848,  and  the  death 
of  the  husband  in  October  following,  and  the  wife  sabseqoentlj,  the  per- 
sonal property  of  the  wife,  remaining  in  specie  on  the  premises  of  the  hus- 
band at  the  time  of  his  death,  goes  to  his  representatives,  notwithstanding 
the  Act  of  1848. 

The  plaintiff's  and  defendant's  intestates  were  husband  and 
urife,  married  prior  to  the  Act  to  secure  the  Bights  of  Married 
TVomen,  passed  11th  April,  1848,  Pamph.  L.  536.  The  wife,  at 
the  time  and  prior  to  the  marriage,  owned  and  possessed  certain 
articles  of  personal  property,  goods  and  chattels,  such  as  sheep, 
cows  and  household  furniture.  This  property  remained  in  specie 
on  the  premises  of  the  husband  at  the  time  of  his  death,  in 
October,  1848.  *The  wife  died  subsequently.  The  r^qoo 
question  was,  are  the  plaintiffs  or  defendants  entitled  to 
this  property. 

The  opinion  of  the  court  was  delivered  by 

Church,  P.  J. — To  determine  this  case  aright,  we  must  first 
determine  what  title  to  or  interest  in  the  personal  property  in 
possession  of  the  wife,  at  the  time  of  marriage,  does  the  husband 
acquire  immediately  upon  and  by  virtue  of  the  marriage. 

The  uniform  language  of  all  authority  upon  the  subject  from 
Littleton  and  the  Year  Books,  down  to  the  passage  of  the  Act  of 
11th  of  April  last,  is  that  all  chattels  personal,  the  property  of 
the  wife,  which  she  has  in  possession  at  the  time  of  marriage,  in 
her  own  right,  are  vested  immediately  thereupon  absolutely  and 
entirely  in  the  husband,  and  on  his  death  go  to  his  personal 
representatives,  although  he  have  no  actual  possession  during 
coverture.  The  marriage  itself  is  a  contract  by  which  the 
woman  makes  an  absolute  and  unqualified  gift  to  the  man,  of 
both  her  person  and  her  personal  chattels  in  possession,  together 
with  the  right  of  reducing  her  choses  in  action  to  his  possession, 
which  when  done  during  coverture,  vests  in  him  the  entire  pro- 

(283) 


Digitized  by 


Google 


388  BUTLER  v.  BUTLER.  [A.  L.  J. 

perty  therein  alone.  Hence  it  is  clear  that  when  the  property 
is  so  vested,  the  legislature  have  no  power  to  divest  it,  even  if 
they  attempt  to  do  so.  However  this  may  have  been  intended 
by  the  act  in  question,  I  think  a  careful  reading  of  it  indicates 
clearly  that  the  language  and  terms  used  makes  it  prospective  in 
its  operation  entirely,  if  not  as  to  the  marriage,  it  clearly  is  with 
regard  to  the  time  the  woman  acquires  the  property.  Any  other 
construction  would  seem  to  be  a  direct  violation  of  the  Bill  of 
Bights. 

Judgment  must  be  entered  for  defendants  upon  this   case 
stated. 

Derrtcksonj  for  phuntiffs. 

Finnei/y  for  defendants. 


In  the  Court  of  Common  PleaSjfor  the  City  and  Cowity  of 
Philadelphia. 

Pierce  Butlee,  Libbllant,  v.  Frances  Ann  Butler,  Re- 
spondent. 

January  22,  1849. 

1.  Where  a  respondent,  in  her  answer  to  a  libel  for  divorce,  gives  a  brief  bat  clear 
and  precise  assignment  of  causes,  whj  she  has  quitted  and  absented  herself 
from  the  common  habitation,  and  denies  that  such  quitting  and  absence  is 
a  wilful  and  malicious  abandonment  of  her  marriage  duties,  the  cause  has 
reached  a  complete  issue,  and  is  ripe  for  a  hearing  either  before  the  court, 
if  a  jar  J  has  not  been  asked,  or  before  a  jury,  if  such  a  claim  has  been 
interposed. 

2.  Previous,  however,  to  proceeding  to  trial,  the  libellant  has  the  right  to  de- 
mand, and  receive  of  the  respondent,  a  written  specification  of  the  acts  of 
crueltx,  or  other  circumstances,  bj  which  she  proposes  to  support  her 
general  allegations,  with  the  times,  places,  and  circumstances  of  their  oc- 
currence, as  far  as  these  can  be  reasonably  and  practically  given. 

3.  The  giving  of  such  notice  does  not  make  the  facts  contained  in  it  evidence 
of  course  in  the  cause,  but  on  the  trial  all  matters  objected  to  as  inad- 
missible will  be  admitted  or  rejected  by  the  court,  as  the  objections  taken 
are  deemed  valid  or  otherwise. 

4.  The  useless  introduction  of  a  narrative  into  the  answer  of  the  respondent^ 
which  the  libellant  seeks  to  treat  as  if  it  were  a  responsive  allegation,  in 
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an  English  ecclesiastical  court,  is  not  in  concord  with  onr  simplCi  facile,  and 
conTcnient  practice  in  the  administration  of  the  divorce  laws,  and  will  not 
be  adopted  bj  the  Court  of  Common  Pleas. 

5.  Where  the  respondent  has  left  her  husband's  habitation  with  his  license 
and  assent,  or  has  continued  her  absence  with  his  subsequent  acquies* 
cence  and  approval,  the  continuitj  of  absence^  under  Buch  circumatances, 
is  not  a  "  wilful  and  malicious  desertion/' 

6.  .The  reasonable  cause  which  will  justify  a  wife  or  husband  in  quitting  and 
abandoning  each  other,  is  that,  and  only  that,  which  would  entitle  the  party 
BO  separating  him  or  herself  to  a  divorce. 

7.  The  cruelty  within  our  statute,  which  entitles  a  wife  to  a  divorce  firom  her 
husband,  is  actual  personal  violence,  or  the  reasMiable  apprehension  of  it, 
or  such  a  course  of  treatment  as  endaugers  her  life  or  health  and  renders 
co-habitation  unsafe,  and  the  latter  may  exist  without  the  former. 

8.  A  husband  may,  by  a  coarse  of  humiliating  insults  and  annoyances,  prac- 
ticed in  the  various  forms  which  ingenious  malice  can  readily  devise,  event- 
ually destroy  the  life  or  health  of  his  wife,  although  such  conduct  may  be 
unaccompanied  by  violence,  positive  or  threatened. 

9.  The  courts  will  intervene  to  dissolve  the  marriage  bond  for  such  cruelty, 
for  the  conservation  of  the  life  and  health  of  the  wife,  endangered  by  the 
treatment  of  the  husband,  and  this  cruelty  is  judged  from  its  effects,  and 
not  solely  from  the  means  by  which  those  effects  are  produced. 

Thb  facts  of  this  case  and  the  pleadings  therein,  are  set  out 
fully  in  the  charge  of  the  court,  which  was  delivered  by 

*KiNG,  P.  J. — The  libellant  in  his  libel,  which  is  in  the  r*QOQ 
brief  and  sententious  form  peculiar  to  our  practice,  sets 
forth  that  his  wife,  the  respondent,  did,  in  violation  of  her  matri- 
monial obligations,  on  the  11th  of  September,  1845,  wilfully, 
maliciously  and  without  reasonable  cause,  desert  and  absent  her- 
self from  him  and  his  habitation,  and  since  that  time  has  con- 
tinuously persisted  in  such  desertion  and  absence.  It  concludes 
with  a  prayer  for  the  divorce  from  the  bond  of  matrimony,  given 
by  the  Act  of  Assembly  to  the  injured  party,  under  such  circum- 
stances. To  this  libel,  the  respondent,  Frances  Ann  Butler,  has 
answered,  in  which  answer  she  first  denies  that  on  the  11th  day 
of  September,  1845,  or  at  any  other  time  before  or  since,  she  had 
wilfully  and  maliciously  deserted  and  absented  herself  from  the 
libellant  and  his  habitation.  She  then  '^'proceeds  to  state,  r:|c3oo 
that  it  was  true,  and  that  she,  therefore,  admits  that  she 
did  leave  and  absent  herself  from  the  habitation  of  the  libellant 
on  the  10th  day  of  September,  1845,  and  that  she  has  ever  since 
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remained  so  absent.  But  she  denies  such  leaving  and  absence  to 
have  been  desertion.  First,  because  for  a  long  time  previous,  the 
libellant  had  separated  himself  from  her  as  a  husband,  and  be- 
cause of  his  wrongful  and  unlawful  conduct  towards  her  while  in 
his  habitation,  which  would  have  justified  her  in  quitting  it  with- 
out incurring  the  legal  consequences  of  desertion.  Second,  be- 
cause she  had  the  assent  and  license  of  the  libellant  so  to  quit  his 
habitation  and  absent  herself  from  it,  and  his  subsequent  approval 
and  acquiescence  therein  ;  and  also,  because  his  conduct  to  her 
for  a  long  space  of  time  before  she  so  quitted  and  absented  her- 
self, was  designed  and  calculated,  and  such  as  to  force  her  there- 
from. Third,  because  she  would  have  been  justified  in  so  absenting 
herself  without  such  license,  approval,  acquiescence  or  design,  by 
the  Hbellant's  cruel  treatment  of  her,  and  by  such  personal  indig- 
nities offered  by  him  to  her  as  rendered  her  condition  intolerable 
and  life  burdensome.  She,  then,  "  craves  leave  to  submit"  what 
she  terms  a  "narrative in  support  of  these  allegations,"  which 
"narrative,"  with  its  subjoined  exhibits,  occupies  near  sixty 
printed  pages.  At  the  conclusion  of  this  narrative,  she  asks  that 
her  cause  may  be  tried  by  a  jury,  on  an  issue  or  issues,  to  be 
framed  for  that  purpose,  a  right  given  to  her  by  Act  of  Assembly. 

Independent  of  this  historical  sketch  of  matrimonial  discords, 
the  answer,  like  the  libel,  would  have  been  in  perfect  concord 
with  our  simple,  facile  and  convenient  practice  in  the  administra- 
tion of  the  Divorce  Laws.  It  would  have  been  the  brief,  but 
clear  and  precise  assignment  of  causes,  why  the  respondent  had 
quitted  and  absented  herself  from  the  common  habitation,  and 
*^Qn  ^^^  negation,  *that  such  quitting  and  absence  was  a  wilful 
and  malicious  abandonment  of  her  marriage  duties.  The 
parties  would  thus  have  reached  a  complete  issue,  and  the  cause, 
according  to  our  practice,  been  ripe  for  a  hearing  either  before 
the  court,  if  a  jury  trial  had  not  been  asked,  or  before  a  jury,  if 
such  claim  had  been  interposed. 

Previous,  however,  to  proceeding  to  trial,  the  libellant  would 
have  had  the  right  to  demand  and  receive  of  the  respondent,  a 
written  specification  of  the  acts  of  cruelty,  or  other  circumstances, 
by  which  she  proposed  supporting  her  general  allegations ;  with 
the  times,  places,  and  circumstances  of  their  occurence,  as  far  as 
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these  could  be  reasonably  and  practically  given.  The  giving  of 
Buch  notice  would  not  have  made  the  facts  contained  in  it  evi- 
dence of  course  in  the  cause.  On  the  trial,  all  such  matters  as 
should  have  been  deemed  inadmissible  on  the  ground  of  irrelev- 
ancy or  inadequacy,  could  have  been  objected  to  when  ofifered, 
and  would  have  been  admitted  or  rejected  by  the  judge  who  pre- 
sided at  the  trial,  according  as  he  considered  the  objections 
taken  valid  or  otherwise. 

Why  this  course  has  not  been  pursued ;  this  regular,  usual  and 
orderly  course,  arises  from  the  useless  introduction  of  Mrs.  Butler's 
^^  narrative  "  into  the  answer,  which  the  libellant  seeks  to  treat 
as  if  it  were  a  responsive  allegation,  in  an  English  ecclesiastical 
court.  In  these  courts,  facts  intended  to  be  relied  upon  by  parties 
to  divorce  cases,  are  stated  in  the  pleadings  at  length ;  broken 
however,  into  separate  portions,  technically  termed  articles  ;  in 
which  the  facts  are  alleged  under  separate  heads  according  to 
the  subject-matter,  or  the  order  of  time,  in  which  they  have  oc- 
curred. Before  such  articles  are  admitted  to  proof,  it  is  competent 
to  the  adverse  party  to  object  to  their  admission,  either  in  whole 
or  in  part ;  in  the  whole,  when  the  facts  altogether,  if  taken  to 
be  *  true,  will  not  entitle  the  party  propounding  the  articles,  r^ogo 
to  the  demand  which  he  makes,  or  to  support  the  defence 
which  he  sets  up ;  in  part,  if  any  of  the  facts  pleaded  are  irrele- 
vant to  the  matter  in  issue,  or  could  not  be  proved,  by  admissible 
evidence,  or  are  incapable  of  proof. 

These  objections  are  made  and  discussed  before  the  ecclesi- 
astical judge,  who  admits  an  article  to  proof,  or  rejects  it  accord- 
ing as  he  may  be  of  opinion,  that  it  exhibits  a  legal  cause  of 
complaint,  or  proposes  to  ofiTer  legal  proof  of  such  a  legal  cause, 
or  otherwise.  If  the  parties  state  candidly  the  facts  capable  of 
proof,  they  can  thus  take  the  opinion  of  the  judge  in  the  first 
instance,  whether  in  such  a  case  as  the  one  proposed  to  be  proved, 
the  party  complaining  has  any  legal  remedy  for  his  supposed 
wrong;  or  whether  the  testimony  by  which  he  proposes  establish- 
ing it,  is  relevant  or  adequate  for  that  purpose. 

From  the  decision  of  the  ecclesiastical  judge,  admitting  or 
refusing  proof  of  an  article,  an  appeal  lies  to  a  higher  tribunal. 
The  libellant,  as  has  been  observed  treating  the  "  narrative  "  in- 
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troduced  into  the  answer  as  a  responsive  allegation  in  an  ecclesi- 
astical court,  has  replied  to  it,  first,  by  which  he  terms  an  ^^  ad- 
ditional allegation  with  objections  to  the  defendant's  answer  and 
allegation ;"  second,  by  ^^  responsive  and  additional  allegations 
as  to  part  of  the  defendant's  allegations ;  and  third,  by  ^^  objec- 
tions to  the  defendant's  allegations;"  which  counter  pleading 
occupies  twenty-seven  pages  of  the  printed  paper  book.  This, 
with  the  sixty  pages  of  the  answer,  makes  a  pretty  formidable 
exhibition  of  ecclesiastical  pleading,  which  it  is,  however,  pos- 
sible, might  be  admissible  in  those  courts.  But  we  are  in  a 
Pennsylvania  court  of  law,  administering  a  Pennsylvania  statute, 
the  course  of  procedure  under  which  has  been  familiary  known 
^AQo-i  throughout  the  Commonwealth  for  a  long  series  '''of  years. 
If  we  should  agree  with  the  libellant,  and  treat  the  respond- 
ent's ^'narrative"  as  a  regular  ecclesiastical  responsive  auc- 
tion ;  if  we  should  reject  it  or  order  its  reformation,  by  directing 
it  to  be  sub-divided  into  articles ;  or,  if  dispensing  with  that  form, 
we  should  arrange  the  respondent's  alleged  facts  ourselves,  and 
proceed  to  consider  and  decide  upon  their  relevancy,  their  ade- 
quacy or  their  legal  capability  of.  proof,  we  of  course  fall  at  once 
into  the  practice  of  the  English  ecclesiastical  courts;  and  as 
there  cannot  be  two  systems  of  procedure  under  the  same  law, 
we  abolish  our  own.  Where  this  change  would  end,  how  the 
Supreme  Court  would  be  able  to  revise  our  proceedings,  whether, 
if  our  judgment  in  a  given  case  rejecting  an  article,  should  be 
reversed,  that  court  would  take  proof  of  such  rejected  article,  or 
order  the  case  back  to  this  court,  with  directions,  are  questions 
which  might  be  multiplied,  in  order  to  show  the  di£5ci^lties  that 
would  arise  from  such  a  radical  change  in  our  practice  as  that 
proposed  in  this  case.  If  anything  was  wanting  to  convince  us 
of  the  total  inexpediency  of  changing  our  simple  and  convenient 
system  for  the  voluminous  and  expensive  one  of  Doctors'  Com- 
mons, the  record  before  us  would  furnish  a  crying  evidence  of  it. 
If  any  would  be  benefited  by  the  change,  which  we  doubt,  it  cer- 
tainly would  not  be  the  good  people  of  this  Commonwealth,  whose 
truest  interests  are  best  subserved  by  laws  plainly  and  intelli- 
gibly expressed,  administered  through  forms  simple,  facile  and 
inexpensive.     If  articled  and  detailed  facts  are  requisite  in  an 
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answer,  they  must  be  equally  so  in  the  libel,  and  such  is  actually 
the  ecclesiastical  practice.  Of  consequence,  by  such  a  system, 
the  volume  of  the  proceedings  must  be  immensely  extended,  the 
expenses  enhanced,  determinations  delayed,  and  relief  made  prac- 
tically inaccessible  to  those  for  whose  protection  laws  are  specially 
framed — the  feeble,  the  poor  and  the  oppressed. 

*In  her  denial  of  the  wilful  and  malicious  deserJkion  ^  ^ 

r*394 
charged  against  her  in  the  libel,  in  assigning  the  libel-  ^ 

lant's  license  and  cruelty  as  justificatory  reasons  for  her  depar- 
ture from  the  common  habitation,  the  respondent  did  all  she  was 
required  to  do,  in  order  to  demand  that  this  fact  should  be  tried 
by  jury.     If  specially  called  upon  before  such  trial  for  precise 
statements  of  the  facts  intended  to  be  relied  upon  by  h^r  to  sus- 
tain her  answer,  and  which  the  libellant  may  regard  as  too  gen- 
erally charged  therein,  she  is  bound  to  furnish  them.     AH  the 
matter,  however,  introduced  into  the  answer  in  the  shape  of  a 
"narrative,"  is  pure  surplusage,  a  statement  of  facts,  some  of 
which  would  and  some  of  which  would  not  be  received  in  evi- 
dence on  the  trial.    It  is,  therefore,  not  the  subject  of  exception, 
either  as  to  its  form  or  substance.     Being  extraneous  to  tho 
formal  record,  it  must  be  stricken  from  it.     The  exceptions,  of 
course,  fall  with  it.     The  case  is  thus  brought  back  to  its  true 
and  simple  elements,  and  made  to  assimilate  its  features  to  the 
hundreds  of  oth^  analogous  causes  which  occupy  the  courts  of 
the  Commonwealth.     The  libel  will  then   charge  against  the 
respondent  a  wilful  and.  malicious  desertion,  without  reasonable 
cause,  of  her  husband  and  his  habitation,  persisted  in  for  two 
years.     The  answer  will  deny  such  wilful  and  malicious  deser- 
tion, and  assert  that  an  admitted  quitting  of,  and  absence  from, 
the  common  habitation,  by  the  respondent,  was  licensed  by  the 
express  assent  of  the  libellant,  or  justified  by  law  from  reasonable 
causes  supervening,  viz.,  unkind  treatment  and  cruelty  on  the 
part  of  the  husband.     The  issues  between  the  parties  under  our 
practice  will  be  thus  completely  formed  and  rip©  for  trial  by 
jury.    On  the  trial,  the  jury  must  decide  whether  such  abandon- 
ment of  the  common  domicil  was  with  the  previous  license  and 
assent  or  subsequent  approbation  and  approval  of  the  husband  ; 
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or,  if  the  respondent  fails  in  establishing  this  *po8ition, 
-I  'whether  the  unkind  treatment  and  cruelty  of  the  husband 
towards  her  was  of  that  character  which  formed  a  reasonable 
cause  for  her  departure. 

In  thus  determining  that  the  cause  has  been  submitted  to  us, 
in  a  manner  which  does  not  regularly  raise  the  questions  of  fact, 
so  elaborately  discussed,  we  are  not  to  be  understood  as  in  the 
slightest  degree  expressing  any  opinion  on  the  merits  of  the  con- 
troversy. When  the  case  has  been  submitted  to  a  jury ;  when 
the  facts  on  both  sides  have  been  fully  heard,  the  time  will  have 
arrived  for  such  an  expression  of  opinion.  Before,  such  expres* 
sion  would  be  certainly  premature,  and  might  be  grossly  unjust. 
Lddeed,  it  scarcely  could  be  otherwise  than  unjust,  because  it 
would  be  formed  on  a  one-sided  view  of  the  subject. 

Here  this  judgment  might  close ;  but  as  several  legal  proposi- 
tions have  been  discussed  before  us,  which  of  necessity  must  arise 
on  the  trial  of  tha  jury  issue,  it  is  proper  we  should  express  our 
opinions  in  regard  to  them,  as  rules  for  the  future  conducting  of 
the  cause. 

The  first  of  the  propositions  is  this  : — Suppose  the  evidence  to 
establish  that  the  respondent  left  her  husband's  habitation  with 
his  license  and  assent,  or  continued  her  absence  with  his  subse- 
quent acquiescence  and  approval,  what  would  be  the  legal  effect 
of  either  on  the  libellant*s  cause  ?  Although  no  court  determin- 
ing on  the  marriage  relation,  recognises  such  consent-separations, 
as  arrangements  strictly  legal;  yet,  when  it  is  clearly  shown  that 
the  withdrawal  of  a  wife  or  husband  from  mutual  cohabitation 
has  been  the  result  of  such  an  understanding  or  agreement ;  or 
where  the  withdrawal  of  one  has  received  the  subsequent  appro- 
bation of  the  other,  the  continuity  of  absence  under  such  cir- 
cumstances is  not  a  ^^  wilful  and  malicious  desertion."  The 
malice  of  the  desertion  arises  from  its  being  the  perverse  act  of 
the  one,  in  refusing  the  *performance  of  the  matrimonial 
^  obligations  and  duties,  which  the  other  has  the  legal  right 
to  require.  But  when  such  separation  has  been  the  result  of 
mutual  arrangements,  and  these  clearly  established  in  proof,  then 
each  is  in  equal  fault  in  this  particular,  and  neither  can  claim  a 
legal  right  against  the  other,  in  consequence  of  an  act,  in  which 
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he  or  she  has  been  an  equal  participant.     Such  assent  or  acqui- 
escence, however,  are  revocable  acts. 

And  if  either  party  persists  in  a  state  of  separation  after  such 
revocation,  he  or  she  thenceforth  occupies  the  position  of  a  party 
quitting  cohabitation  on  his  or  her  own  motion.  In  the  cele- 
brated case  of  the  Earl  of  Westmeath  v.  The  Countess  of  West- 
meath,  2  Hag.  Ec.  Sup.,  a  previous  separation  by  formal  articles 
was  considered  as  not  in  any  way  affecting  the  legal  relation  be- 
tween the  parties,  so  as  to  prevent  a  decree  for  the  restitution  of 
conjugal  rights.  As  a  deed  of  separation  upon  mutual  agree- 
ment on  account  of  differences,  though  containing  a  covorrint  r^*; 
to  bring  a  suit  for  restitution  of  conjugal  rights,  such  articles  are 
held  to  offer  no  impediment  to  such  a  suit.  To  this  effect  are 
also  the  cases  of  Smith  v.  Smith,  and  Fletcher  v.  Fletcher,  cited 
in  Westmeath  v.  Westmeath.  But  so  long  as  the  consent  on 
which  the  original  absence  was  founded,  or  continued  in,  is  not 
withdrawn,  a  continuity  of  the  absence  is  not  desertion  within 
our  Act  of  Assembly.  Of  course,  if  either  party  has  the  legal 
right  to  separate  from  the  other,  for  causes  which  lawfully  justify 
such  separation,  and  subsequently  a  consent  separation  takes 
place  between  them ;  a  withdrawal  of  that  consent  by  the  ag- 
gressor, will  leave  the  party  aggrieved  in  no  worse  position  than 
that  originally  occupied.  A  refusal  to  renew  cohabitation  would 
be  justified  or  otherwise,  according  to  the  state  of  things  which 
preceded  the  separation. 

The  next  question  agitated  involves  the  construction  *of  r^QQ*? 
the  clause  in  the  Act  of  Assembly  which  defines  deser- 
tion. This  is  said  to  take  place  ^^  where  either  party  shall  have 
committed  wilful  and  malicious  desertion,  and  absence  from  the 
habitation  of  the  other,  without  reasonable  cause,  for  and  during 
the  space  and  term  of  two  years."  What  is  meant  by  the  phrase 
*^  reasonable  cause  ?"  On  the  one  hand  it  is  insisted  that  reason- 
able cause  means  such  a  cause  as  would  have  enabled  the  absenting 
party  to  have  obtained  a  divorce,  if  instead  of  quitting  cohabi- 
tation, the  latter  had  assumed  a  more  active  position  and  asked 
for  a  divorce.  On  the  other,  it  is  argued,  the  reasonable  causes 
of  this  law  are  not  definable  by  any  precise  rule,  but  are  such 
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causes  as  in  any  case  submitted  will  satisfy  a  court  or  jury  that 
the  separation  was  a  justifiable  act. 

In  every  point  of  view  in  which  this  question  can  be  examined,  it 
is  one  of  grave  magnitude.     Too  liberal  a  construction  given  to 
the  words  "reasonable  cause  **  could  not  fail  to  invite  to  separations 
between  husband  and  wife,  which  otherwise  never  might  occur. 
While  a  construction  too  limited  might  subject  the  party  most 
meriting  legal  protection,  because  most  needing  it,  to  hardships 
and  suffering  which  are  revolting  to  the  feelings  of  every  right- 
minded  man.     But  when  the  solution  of  questions  of  this  cm- 
barassing  nature  are  presented  to  public  functionaries,  charged 
with  the  maintenance  and  conservation  of  social  morality,  they 
always  should  be  considered  ^ith  reference  to  this  fundamental 
truth:  that  laws,  framed  for  the  government  of  the  whole  people, 
must  look  to  the  good  of  the  whole ;  and  that  we  should  be  satis- 
fied with  their  operation  when  it  best  promotes  the  general  moral 
order  of  civil  society,  even  though  in  a  particular  case  it  may 
produce  apparent  hardships.     That  the  general  moral  order  is 
best   promoted    by   discountenancing  matrimonial    separations, 
unless  for  weighty  and  substantial  causes,  is  *undisputed 
J  and  indisputable;  at  the  same  time  the  public  weal  is  thus 
best  served;  the  true  interest  of  the  immediate  parties,  the  happi- 
ness and  respectability  of  their  common  offspring,  the  feeling  of 
those  united  to  them  by  the  ties  of  kindred  and  affection,  are  most 
effectually  advanced  and  protected.     Controversies  easily  settled 
in  the  domestic  forum,  when  it  is  known  that  the  law  expects  of 
married  persons  mutual  concessions,  forbearance,  and  even  sub- 
mission to  great  wrongs,  often  would,  under  a  different  legal 
system,  end  in  disastrous  and  permanent  separations,  disgraceful 
to  the  parties,  distressing  to  their  children,  and  humiliating  to 
their  friends.     "When,*'   says  a  great  judge,  "people  under- 
stand that  they  must  live  together,  except  for  a  few  reasons 
known  to  the  law,  they  learn  to  soften  by  mutual  accommodation 
the  yoke  which  they  know  they  cannot  shake  off;  they  become 
good  husbands  and  good  wives,  from  the  necessity  of  remaining 
husbands  and  wives ;  for  necessity  is  a  powerful  master  in  teaching 
the  duties  it  imposes." 

From  this  course  of  reflection  we  are  led  to  adopt  the  doctrine, 
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that  the  reasonable  cause  \?hich  will  justify  wife  or  husband  in 
quitting  and  abandoning  each  other,  is  that,  and  only  that  which 
would  entitle  the  party  so  separating  him  or  herself  to  a  divorce. 
This  is  the  doctrine  of  the  English  ecclesiastical  courts,  which, 
long  under  the  presidency  of  the  finest  minds  of  that  country, 
are  rich  sources  from  which  we  may  extract  principles,  however 
we  may  differ  in  the  modes  of  applying  them.  When  in  that 
country  cohabitation  is  suspended  by  husband  or  wife  by  his  or 
her  own  authority  merely,  without  a  suflScient  reason  for  the  act, 
the  aggrieved  party  is  entitled  to  the  aid  of  the  ecclesiastical 
courts,  in  enforcing  a  restoration  of  the  duties  of  mutual  co- 
habitation. This  remedy  is  technically  called  a  restitution  of 
conjugal  rights.  In  its  application  it  has  ever  been  held,  that 
nothing  can  be  offered  *in  bar  to  the  wife's  return  to  her  r^Qoo 
husband,  except  such  facts  as  would  entitle  her  to  a  divorce 
in  case  she  had  brought  a  suit  against  him  for  a  separation : 
Holmes  v.  Holmes,  2  Lee  116 ;  Oliver  v.  Oliver,  1  Haggard's  Con- 
sistory Reports  361 ;  Dysart  v.  Dysart,  1  Rob.  E.  106 ;  Coot's 
Practice  in  Ecc.  Courts  367.  These  cases  decide  a  principle  pre- 
cisely analogous  to  that  which  we  have  adopted.  A  principle 
practical  in  itself,  and  appreciable  by  every  one  to  whom  it  is 
stated;  a  principle  as  well  supported  by  authority  as  recommended 
by  sound  morality. 

The  opposite  doctrine,  by  creating  no  standard  by  which  a 
proposed  reasonable  cause  is  to  be  measured,  leaves  that  to  the 
arbitrament  of  the  judge,  or  the  jury  in  each  case  as  it  arises. 
Of  course,  under  such  a  system,  or  such  absence  of  all  system, 
decisions  would  vary  with  the  varying  temperaments,  characters, 
and  education  of  men.  To-day  it  would  be  decided  that  a  given 
state  of  facts  affords  reasonable  cause  for  a  wife  quitting  her 
husband;  to-morrow,  the  same  facts  before  another  tribunal, 
would  be  held  not  to  be  reasonable  cause  for  a  husband  quitting 
his  wife.  Thus  would  the  obligation  of  a  contract  in  the  main- 
tenance of  which,  in  full  vigor  and  integrity,  society  is  most 
deeply  interested,  be  left  in  a  state  of  the  most  intolerable  vague- 
ness and  uncertainty.  Such  a  system  would  not  fail  to  invite 
adventurers  in  this  judicial  lottery.  But  the  opposite  doctrine, 
instead  of  inviting  separations  for  light  and  frivolous  causes,  will 
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render  them  unwise  and  inexpedient,  because,  they  may  com- 
promise but  never  can  advantage  the  guilty  party.  The  practi- 
cal working  of  such  a  doctrine  argues  most  cogently  against  its 
soundness.  It  would  continually  present*  the  spectacle  of  the 
abandonment  of  marital  duties  by  one  party,  for  causes  con- 
fessedly inadequate  to  entitle  him  or  her  to  a  divorce ;  and  yet 
so  far  recognised  by  the  law,  *as  to  exempt  the  party 
-I  quitting  cohabitation  from  any  legal  liabilities  conse- 
quent on  the  act.  It  would  be  throwing  back  such  parties  on 
society,  in  the  undefined  and  dangerous  position  of  a  wife  with- 
out a  husband,  and  a  husband  without  a  wife.  It  would  main- 
tain the  marriage  contract  in  force,  and  yet  a£ford  no  means  of 
enforcing  its  obligation  in  cases  where  it  would  be  admitted  that 
no  adequate  cause  existed  for  its  dissolution.  The  rule  therefore, 
that  repudiates  such  quasi  dissolution  of  the  matrimonial  union, 
by  the  act  of  either  husband  or  wife,  is  the  rule  alike  of  sound 
law,  right  reason,  and  social  morality. 

The  remaining  subject  of  examination  is  the  construction  of 
that  clause  of  the  Act  of  Assembly  which  gives  a  divorce  to  a 
wife  "  when  the  husband  shall  have  by  cruel  and  barbarous  treat- 
ment, endangered  his  wife's  life,  or  ofiered  such  indignities  to 
her  person  as  to  render  her  condition  intolerable  and  life  burden- 
some, and  thereby  forced  her  to  withdraw  from  his  house  and 
family.*'  What  is  meant  here  by  "  cruel  and  barbarous  treat- 
ment endangering  life?" — "indignities  to  the  person,  rendering 
the  condition  intolerable,  and  life  burdcDSome  ?"  Do  they  mean 
the  positive  infliction  of  personal  sufferings,  or  the  threat  of 
them;  or,  do  they  embrace  those  wounds  of  the  spirit,  which 
rudeness,  austerity,  petulance,  or  ill-temper  can  inflict  ? 

How  far  the  idea  of  marital  cruelty  may  be  safely  carried, 
considered  with  regard  to  its  adequacy  to  the  legal  separation  of 
husband  and  wife,  has  been  a  subject  much  considered  by  jurists 
of  all  civilized  nations.  All  have  felt  that  it  ought  to  be  viewed 
as  a  practical  question,  affecting  the  most  interesting  of  social 
relations,  and  one  not  to  be  determined  rashly  or  impulsively. 
The  difficulty  of  defining  the  exact  line,  between  that  which  is 
legal  cruelty,  adequate  to  separate  judicially  husband  and  wife, 
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and  those  painful  domestic  broils  which  courts  cannot  *re-  rutAM 
gard  as  sufficiently  serious  for  such  intervention,  has 
alway  been  admitted.  Sir  William  Scott,  in  his  great  judgment 
in  Evan  v.  Evans,  1  Haggard  Cons.  85,  "  declines  the  task 
of  laying  down  a  direct  definition  of  cruelty,"  contenting  him- 
self with  what  he  terms  negative  descriptions,  which,  though 
they  show  what  is  not  cruelty,  he  considers  "  perhaps  the  safest 
definitions  which  can  be  given,  under  the  infinite  variety  of  possi- 
ble cases,  that  may  come  before  the  court."  Premising  that  it 
is  the  duty  and  inclination  of  courts  to  keep  the  rule  extremely 
strict,  he  declares  ^^  that  the  causes  must  be  grave  and  weighty, 
and  such  as  show  an  absolute  impossibility  that  the  duties  of  the 
married  life  can  be  discharged.  In  a  state  of  personal  danger, 
no  duties  can  be  discharged ;  for  the  duty  of  self-preservation 
must  take  place  before  the  duties  of  marriage,  which  are  second- 
ary both  in  commencement  and  obligation ;  but  what  falls  short 
of  this  is' with  great  caution  to  be  admitted." 

In  enumerating  these  negative  descriptions  of  cruelty,  inade- 
quate to  justify  a  sentence  of  divorce,  he  declares  that  "  what 
merely  wounds  the  mental  feelings  is  in  few  cases  to  be  admitted, 
where  they  are  not  accompanied  by  bodily  injury  threatened  or 
menaced."  That  "mere  austerity  of  temper,  petulance  of  man- 
ners, rudeness  of  language,  a  want  of  civil  attention  and  accom- 
modation, even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty."  That  it 
was  "  still  less  cruelty,  where  it  wounds  not  the  natural  feelings, 
but  the  acquired  feelings,  arising  from  particular  rank  and  situa- 
tion ;  for  the  court  had  no  scale  of  sensibilities  by  which  it  could 
guage  the  quantum  of  injury  done  and  felt ;  and  therefore  though 
the  court  would  not  absolutely  exclude  considerations  of  that 
sort,  where  they  are  stated  as  matters  of  aggravation,  yet  they 
cannot  constitute  *cruelty  where  it  would  not  have  other-  ri^AM 
wise  existed."  In  a  summary  of  principles  in  the  same 
cause  he  declares  that  he  had  "  heard  no  case  cited  in  which  the 
court  had  granted  a  divorce  without  proof  given  of  a  reasonable 
apprehension  of  bodily  hurt ;  apprehension  being  enough ;  for 
the  court  was  not  to  wait  till  the  hurt  was  actually  done,  but 
the  apprehension  must  be  reasonable,  not  an  apprehension  arising 
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merely  from  an  exqaisite  and  diseased  sensibility  of  mind."  In 
Oliver  v.  Oliver,  1  Hag.  Con.  361,  he  declares  "  that  words  of 
mere  present  irritation,  however  reproachful,  will  not  enable  the 
court  to  pronounce  a  sentence  of  separation.  Words  of  menace, 
importing  the  actual  danger  of  bodily  harm,  will  justify  its  in- 
terposition." In  Holden  v.  Holden,  1  Hag.  Con.  453,  he  says 
^^  everything  is  in  legal  construction  cruelty  which  tends  to 
bodily  harm,  and  in  that  manner  renders  co-habitation  unsafe ; 
wherever  there  is  tendency  only  to  bodily  mischief  it  is  a  peril 
against  which  the  wife  must  be  protected ;  because  it  is  unsafe 
for  her  to  continue  in  the  discharge  of  her  conjugal  duties."  In 
Harris  r.  Harris,  1  Phillim.  Ill,  he  says  that  ^'  it  is  not  the 
habit  of  the  court  to  interfere  in  mere  domestic  quarrels ;  there 
must  be  something  which  makes  co-habitation  unsafe."  In 
Waring  v.  Waring,  2  Phillim.  132,  he  asserts  the  ^^  definition  of 
legal  cruelty  is  that  which  may  endanger  the  life  or  health  of 
the  party."  In  this  case  he  adds  to  his  previous  enumeration  of 
negative  descriptions  of  cruelty,  the  charge  against  the  husband 
of  forbidding  to  his  wife  any  intercourse  with  her  own  family. 
"For,"  says  he,  "  although  it  might  be  a  harsh  exercise  of  the 
husband's  authority,  yet  he  might  be  justified  in  denying  such 
intercourse ;  that  although  a  woman  might  be  amiable,  her  con- 
nections might  not  be  so ;  that  there  might  be  many  reasons  to 
justify  a  husband  in  denying  such  intercourse ;  and  that  though 
*4031  ^^  ™'gbt  be  '''harsh,  it  would  be  going  too  far  for  the  court 
to  interfere."  Although  in  the  view  of  this  true  founder 
of  the  modern  English  law  of  divorce,  for  the  cause  of  cruelty, 
causes  which  involve  the  life  or  health  of  the  sufferer,  are  essen- 
tial to  justify  the  intervention  of  the  court,  he  cautiously  avoids 
saying,  that  these  results  can  in  the  eye  of  the  law  only  flow 
from  actual  personal  violence  or  the  threat  of  it. 

In  selecting  causes  of  ordinary  occurrence,  which  he  repudiates 
as  inadequate  to  constitute  legal  cruelty,  he  leaves  himself  un- 
committed as  to  the  "infinite  variety  of  possible  cases  which 
might  come  before  the  court"  under  this  head.  In  rejecting 
"  what  merely  wounds  the  mental  feelings"  he  confines  himself 
to  that  which  is  "not  accompanied  with  bodily  injury  either 
actual  or  menaced."     In  pronouncing  that  "  mere  austerity  of 
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temper,  rudeness  of  manner,  a  want  of  civil  attention  and  accom- 
.  modation,  and  ever  occasional  sallies  of  passion,"  are  in  them- 
selves insufficient  causes,  he  speaks  of  those  which  do  not "  threaten 
bodily  harm."  When  in  Holden  v.  Holden,  he  describes  as  legal 
cruelty,  "  everything  which  tends  to  bodily  harm,  and  in  that 
manner  renders  co-habitation  unsafe,"  ho  does  not  limit  the  other- 
wise generality  of  this  language  by  an  imprudent  attempt  at  de- 
fining what  would  be  such,  under  all  possible  circumstances. 
And  when  in  Waring  v.  Waring  ho  apparently  departs  from  tho 
cautious  path  he  had  previously  marked  out  for  himself,  and 
attempts  to  define  affirmatively  legal  cruelty,  ho  does  so  in  lan- 
guage sufficiently  broad  to  leave  his  former  positions  unshaken. 
It  is  to  be  that  which  ^^  may  endanger  the  life  or  health  of  the 
party."  In  Westmeath  v.  Westmeath,  Sir  Christopher  Robinson, 
observing  on  the  past  cases,  says  in  his  conclusion  from  them  all, 
^^  that  the  ecclesiastical  courts  have  hitherto  been  uniformly 
strict  in  requiring  proof  of  actual  injury  or  of  real  apprehension 
of  *injury,  as  it  may  affect  tho  safety  or  health  of  the  r^^Aj^ 
person,  to  justify  divorce  on  the  ground  of  cruelty." 
But  still  we  do  not  understand  this  judge  as  saying  that  personal 
or  threatened  personal  violence,  are  the  only  facts  which  could 
afibrd  the  evidence  necessary  to  establish  this  state  of  things  in 
any  and  every  case. 

In  Neild  v.  Neild,  4  Hag.  Con.  265,  Dr.  Lushington,  the  pre- 
siding judge,  held,  that  ^^  the  main  test  to  be  applied  to  the  con- 
sideration of  the  libel  was  whether  all  the  facts,  assuming  them 
to  be  true,  with  which  Mr.  Neild  was  charged,  were  of  a  nature 
and  description  to  satisfy  his  mind  that  cohabitation  could  no 
longer  subsist  between  the  parties  without  personal  danger  to 
Lady  Caroline  Neild."  *"  Where,"  said  Ije,  "a  strong  convic- 
tion exists  in  the  mind  of  the  court  that  the  personal  safety 
of  the  wife  is  in  jeopardy,  or  where  even  it  may  see  reason- 
able ground  to  apprehend  such  a  consequence,  it  is  its  bounden 
duty  to  protect  the  wife  from  such  risk  and  danger."  It 
is  true  that  to  this  principle,  which  is  in  harmony  with  the 
previous  doctrines  of  Sir  William  Scott,  he  adds :  "  that  in  these 
suits  the  species  of  facts  most  generally  adduced  are :  First, 
personal  ill  treatment  which  is  of  difierent  kinds,  such  as  blows 
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or  injury  of  any  kind.  Secondly,  threats  of  such  a  description 
as  would  reasonably  excite  in  a  mind  of  ordinary  firmness,  a  fear 
of  personal  injury.  For  causes  less  stringent  than  these,  the 
court  has  no  power  to  interfere  and  separate  husband  and  wife." 

In  Dysart  v.  Dysart,  1  Rob.  E.  106,  the  same  judge  decided 
against  the  wife,  apparently  applying  these  principles.  Bat  in 
the  same  case  (page  111)  he  holds  that  the  refusal  by  a  husband, 
to  furnish  a  wife  with  "  necessaries  and  comforts"  within  his  pe- 
cuniary means,  and  suitable  to  the  wife's  education  and  habitudes, 
♦4051  ^^  *^  *^*  of  legal  cruelty.  He  very  correctly  *confine8 
himself  to  ^^  necessaries  and  comforts,"  not  luxuries  and 
enjoyments.  And  holds  that  as  to  everything  beyond  "  necessaries 
and  comforts,"  the  husband,  so  far  as  the  law  is  concerned,  is  the 
sole  judge ;  that  no  human  tribunal  has  authority  to  interfere,  and 
none  could  interfere  with  real  benefit  to  the  public  interest. 

The  judgment  in  Dysart  v.  Dysart  came  before  the  Court  of 
Arches  on  an  appeal :  when  it  was  reversed  by  Sir  H.  Jenner 
Fust,  and  the  Countess  of  Dysart  held  to  have  established  an 
adequate  cause  of  divorce.  The  judge,  after  stating  the  general 
doctrine,  previously  laid  down  by  Sir  William  Scott  in  Evans  v. 
Evans,  that  "  mere  austerity  of  temper,  petulance  of  manner, 
rudeness  of  language,  even  occasional  sallies  of  passion,  if  they 
do  not  threaten  bodily  harm,  do  not  amount  to  legal  cruelty," 
says :  "  From  this  I  deduce  this  inference ;  if  austerity  of  tem- 
per, petulance  of  manners,  rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  occasional  sallies  of  passion,  do 
threaten  bodily  harm,  they  amount  to  legal  cruelty."  (See 
London  Jurist,  March  1848,  page  492.) 

The  general  doctrine  of  the  English  ecclesiastical  courts,  with 
regard  to  the  divorce  for  the  cause  of  cruelty,  has  received  the  ap- 
probation of  the  most  eminent  jurists,  and  the  most  learned  courts 
of  the  Union.  In  New  York,  it  was  recognised  and  adopted  by 
Chancellor  Kent  in  Barriere  v.  Barriere,  4  Johns.  Ch.  189 ;  and  by 
Chancellor  Walworth  in  Perry  v.  Perry,  2  Paige's  Ch.  502 ;  by  the 
Supreme  Court  of  Connecticut  in  Shaw  v.  Shaw,  17  Conn.  189 ;  by 
the  Supreme  Court  of  Kentucky  in  Finley  v.  Finley,  9  Dana ;  and 
by  the  Supreme  Court  of  Massachusetts  in  Warren  v.  Warren,  8 
Mass.  821. 
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Divorces,  or  rather  separations  for  cruelty,  were  proceedings 
fiuniliar  to  the  courts  of  continental  Europe,  *and  were  r*4Qg 
regulated  by  principles  similiar,  though  not  as  stringent 
as  those  of  the  English  Canonical  Code.  The  system  under  the 
code  of  the  old  French  monarchy  before  the  Revolution,  is  treated 
of  by  the  learned  Pothier  in  his  "  Traite  du  Contrat  du  Marriage," 
Partie  6,  Chapitre  3,  p.  269.  "  The  separation  of  habitation," 
says  this  writer,  "  is  the  relief  which,  for  just  causes,  is  accorded 
by  the  judge  to  one  of  the  parties,  from  the  obligation  of  living 
with  the  other,  and  performing  conjugal  duties  :  without  however 
severing  the  marriage  tie."  Discussing  the  principles  on  which 
this  law  should  be  administered,  he  says :  ^'  The  union  of  hus- 
band and  wife,  which  is  formed  by  God,  does  not  permit  to  a 
woman  to  demand  the  separation  of  habitation,  if  it  is  not  for  very 
great  causes."  What  are  just  causes  he  admits  is  not  easy  to 
determine;  but  holds  they  are  to  be  left  to  the  arbitrament 
and  prudence  of  the  j  udge.  Proceeding  to  enumerate  what  causes 
have  been  held  sufficient,  he  first  refers  to  cases  of  bad  treatment, 
where  the  husband  has  struck  or  attempted  to  strike  his  wife ; 
these  being  the  most  ordinary  causes  of  separation.  Second,  to 
cases  of  bad  treatment  which  had  not  gone  to  this  extent.  As 
an  example  of  this  kind  adequate  to  authorize  a  divorce,  he  gives 
the  case  of  the  wife  of  a  public  officer. 

The  husband,  he  says,  had  never  struck  his  wife  or  offered  to 
strike  her ;  but  from  the  first  year  of  their  marriage,  and  during  all 
those  which  followed,  he  never  ceased  to  testify  towards  her  the 
greatest  contempt :  on  all  occasions,  before  persons  who  frequent- 
ed his  house,  before  the  domestics,  and  even  before  their  children, 
whom  the  father  excited  to  ridicule  their  mother.  Third,  cases 
of  the  refusal  by  the  husband,  through  inhumanity  towards  his 
wife,  to  furnish  to  her  in  a  state  of  infirmity  the  necessaries  of 
life,  although  he  had  the  means  to  do  so.  Fourth,  the  accusation 
of  a  capital  crime  prosecuted  calumniously  against  his  wife  by 
the  husband. 

♦The  modern  French  Code  of  divorce  approximates  ri^A^yr 
very  nearly  to  our  own.     The  absolute  divorce,  among 
other  causes,  is  given  by  the  Code  Napoleon  for  "  violence,  ill 
usage,  or  grievous  insults  of  one  of  the  spouses  towards  the 
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other.  "  Les  ezces^  sevices  ou  graves  injures^  de  Vun  epoitse 
envers  Vautre."  These  words,  like  those  of  our  own  statute,  arc 
somewhat  vugue  and  generaL  But  the  French  tribunals  have 
assigned  to  them  definite  meanings.  ^^  Les  exces*'  are  said  by 
Poullier  (Le  Droit  Civil  Francais,  vol.  2,  p.  41)  to  be  acts  of  vio- 
lence which  exceed  all  measure,  and  may  put  the  life  of  the  spouse 
in  danger.  "Les  sevices"  are  acts  of  cruelty  which  do  not  put 
the  life  in  danger.  "  Injures  graves,"  such  insults  as  tend  to  de- 
stroy the  reputation  of  the  outraged  spouse,  that  attack  her  pro- 
bity, her  morals ;  and  that  harsh  words  will  not  suffice. 

These  citations  are  of  value  in  showing  the  practical  construc- 
tion given  by  an  enlighted  nation  to  a  code  analogous  to  our  own. 
And  so  far  are  useful  aids  in  the  construction  of  kindred  enact- 
ments. 

Aided  thus  by  the  lights  derived  from  foreign  and  domestic 
jurisprudence,  we  approach  the  construction  of  our  own  statute 
with  less  diffidence.  And  that  construction,  in  our  opinion,  is 
this :  That  the  cruelty,  within  our  statute,  which  entitles  a  wife 
to  a  divorce  from  her  husband,  is  actual  personal  violence  or  the 
reasonable  apprehension  of  it ;  or  such  a  course  of  treatment  as 
endangers  her  life  or  health  and  renders  cohabitation  unsafe. 
The  latter  may  exist  without  the  former.  The  denial  of  "  neces- 
saries and  comforts"  by  a  husband  to  his  wife,  he  having  tho 
means  to  furnish  them,  would  certainly  endanger  her  life  and 
health,  though  done  in  the  blandest  way.  Of  course,  "  luxuries 
and  enjoyments"  are  different  things  from  "  necessaries  and  com- 
forts" within  the  compass  of  the  husband*s  means.  What  luxu- 
^AQQ-i  ^i^  A^d  elegant  '^'enjoyments  a  husband  shall  extend  to- 
his  wife,  are  matters  referable  to  his  own  generosity  and 
liberality,  with  which  no  court  can  interfere  on  any  rational  or 
practical  principle.  The  case  of  Dysart  v.  Dysart,  1  Rob.  Ill, 
shows  this  to  be  the  present  doctrine  of  the  English  canon  law 
courts,  and  was  that  of  the  French  Code  a  century  ago,  as  we 
have  shown  by  Pothier. 

Again,  a  husband  may,  by  a  course  of  humiliating  insults  and 
annoyances,  practised  in  tho  various  forms  which  ingenious  malice 
could  readily  devise,  eventually  destroy  the  life  or  health  of  his 
wife,  although  such  conduct  may  be  unaccompanied  by  violence, 
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positive  or  threatened.  Would  the  wife  have  no  remedy  in  such 
circumstances  under  our  divorce  laws,  hecause  actual  or  threat- 
ened personal  violence  formed  no  element  in  such  cruelty  ?  The 
answer  to  this  question  seems  free  from  diflSculty,  when  the  sub- 
ject is  considered  with  reference  to  the  principles  on  which  the 
divorce  for  cruelty  are  predicated.  The  courts  intervene  to  dis- 
solve the  marriage  bond  under  this  head,  for  the  conservation  of 
the  life  or  health  of  the  wife,  endangered  by  the  treatment  of  the 
husband.  The  cruelty  is  judged  from  its  effects ;  not  solely  from 
the  means  by  which  those  effects  are  produced.  To  hold  abso- 
lutely that  if  a  husband  avoids  positive  or  threatened  personal 
violence,  the  wife  has  no  legal  protection  against  any  means  short 
of  these,  which  he  may  resort  to,  and  which  may  destroy  her  life 
or  health,  is  to  invite  such  a  system  of  infliction  by  the  indemnity 
given  the  wrongdoer. 

The  more  rational  application  of  the  doctrine  of  cruelty  is  to 
consider  a  course  of  marital  unkindness,  with  reference  to  the 
effect  it  must  necessarily  produce  on  the  life  or  health  of  the  wife; 
and  if  it  has  been  such  as  to  effect  or  injure  either,  to  regard  it 
as  true  legal  cruelty.  This  doctrine  seems  to  have  been  in  the 
view  of  Sir.  H.  *Jenner  Fust,  in  Dysart  v.  Dysart,  when  r*4Q9 
he  states  he  deduces  as  an  inference  from  what  Sir  William 
Scott  ruled  in  Evans  v.  Evans,  that  "  if  austerity  of  temper, 
petulance  of  manner,  rudeness  of  language,  a  want  of  civil  at- 
tention, occasional  sallies  of  passion,  do  threaten  bodily  harm, 
they  do  amount  to  legal  cruelty."  This  idea  expressed  axiom- 
atically  would  be  no  less  than  the  assertion  of  this  principle. 
That  whatever  form  marital  ill-treatment  assumes,  if  a  continuity 
of  it  involves  the  life  or  health  of  the  wife,  it  is  legal  cruelty. 
The  principle  of  Dysart  v.  Dysart  is  not  only  important,  as  being 
the  most  recent  expression  of  opinion  on  this  subject  in  a  high 
ecclesiastical  court,  but  because  the  principle  on  which  that  cause 
is  placed  is  considered  by  the  judge  as  a  just  and  necessary  de- 
duction from  those  settled  by  Sir  William  Scott  in  the  earlier 
cases. 

If  these  views  are  well-founded,  there  is  no  real  difference  be- 
tween our  opinions  on  the  question  of  legal  cruelty  and  those  of 
the  English  canon  law  courts  as  now  understood  and  admin- 
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istered.  But  were  it  otherwise,  we  should  still  with  all  becoming 
deference  to  these  high  anthorities,  adhere  to  our  own  convictions. 
In  limiting  onr  intervention  in  matrimonial  causes,  in  which 
cruelty  is  charged,  to  cases  in  which  life  or  health  are  in  any  way 
involved,  we  occupy  safe  and  prudent  ground.  A  case  of  this 
kind  would  present  a  different  state  of  things  from  one  of  matri- 
monial discord  produced  by  mere  acerbity  of  temper  or  rigidity 
of  domestic  discipline.  In  such  cases  courts  have  most  wisely 
refused  to  interfere,  referring  the  parties  to  their  domestic  forums 
for  the  adjustment  of  their  differences,  and  recommending  to  the 
aggressor  the  improvement  of  his  manners,  and  to  the  aggrieved, 
the  remedies  of  decent  resistance  or  prudent  conciliation.  The 
discrimination  of  mere  domestic  discords,  from  the  species  of 
malicious  cruelty,  on  which  we  have  perhaps  *too  long 
-■  commented,  can  readily  be  made  by  any  tribunal  to  whom 
a  trust  of  such  magnitude  is  confided. 

It  was  ingeniously  argued  by  the  respondent's  counsel,  that  the 
words  "indignities  to  the  person,"  in  our  statute  were  words 
equivalent  to  personal  indignities,  and  that,  therefore,  ^ts  which 
could  be  classed  under  that  category,  were  acts  for  which  a  di- 
vorce could  be  granted  under  our  law.  If  this  argument  is  sound, 
then  undoubtedly  personal  insults  and  reproachful  language  would 
be  causes  of  divorce,  because  they  rank  among  the  grossest  per- 
sonal indignities.  This  construction,  it  will  be  perceived,  would 
introduce  into  our  code  as  a  cause  of  divorce  the  "  injures  graves" 
of  the  Code  Napoleon,  for  to  this  exactly  would  the  result  of  such 
a  construction  arrive. 

It  is  quite  certain  that  our  law  does  not,  in  terms,  make  this 
one  of  the  causes  for  the  dissolution  of  the  marriage  bond;  and 
it  seems  to  us  clear  that  no  just  principle  would  authorize  the 
courts  to  do  so  under  the  pretext  of  construction.  The  words 
"  shall  offer  such  indignities  to  her  person,"  are  the  equivalents 
of  the  offered  or  threatened  violence  of  the  English  Canon  Law, 
or  the  ^^ieviees''  of  the  Code  Napoleon,  and  do  not  embrace  the 
causes  of  "  injures  graves  " — grievous  insults.  The  English  Canon 
Laws,  like  our  own,  have  always  refused  to  regard  mere  personal 
insults  as  adequate  causes  for  the  separation  of  husband  and  wife ; 
regarding  such  a  doctrine  as  tending  too  greatly  to  relax  a  social 

(302) 


Digitized  by 


Google 


ToL.  I.]  FOSTER  V.  M'KIBBEN.  410 

bond,  which,  from  before  the  time  of  Tacitus,  the  Saxon  race  have 
considered  a  sacred  institution.  "When,"  says  the  Roman  his- 
torian, speaking  of  the  manners  of  the  German,  "  the  bride  has 
fixed  her  choice,  her  hopes  of  matrimony  are  closed  for  life.  With 
one  husband  as  with  one  life,  one  mind,  one  body,  every  woman 
is  satisfied ;  in  him  her  happiness  is  centered ;  her  desires  go  no 
farther,  and  the  principle  is  not  only  an  affection  for  her  hus- 
band's person,  but  a  reverence  for  the  marriage  state." 

♦The  court  have  thus  noticed  all  the  points  by  them  r^^ii 
deemed  material  in  the  cause.     Its  future  course  will  be 
that  indicated,  viz. :  trial  by  jury  on  the  bill  and  answer. 

Vide  Doan  v.  Doan,  4  P.  L.  J.  332,  ante;  Cattison  v,  Cattison,  10  Harris  277  j 
Eshback  v.  Eshback,  11  Id.  343  ;  Richards  v.  Richards,  1  Grant  3S9  ;  Richards 
V.  Richards,  1  Wright  225  ;  GroTe's  Appeal,  1  Id.  446 ;  Angier  v.  Angier,  13 
P.  F.  Smith  450 ;  Hancock's  Appeal,  14  Id.  470 ;  Edwards  v.  Edwards,  29  Leg. 
Int.  117,  April  12,  1872. 


In  the  District  Court  of  Allegheny  County, 

A.  W.  &  J.  H.  Foster,  Proprietors  op  The  Daily  Pitts- 
burgh Dispatch  v.  Chambers  M*Kibben,  Postmaster  at 
Pittsburgh,  Pa. 

February  3,  1848. 

1.  The  postmaster  is  the  onlj  judge  of  the  fact  as  to  which  paper  has  the 
largest  circulation  under  Act  of  Congress,  March  3d,  1845,  and  is  responsi- 
ble to  no  state  authority  for  the  manner  or  result  of  his  judgment. 

2.  Even  if  done  corruptly  and  maliciously,  no  common-law  injury  arises ;  and 
a  special  action  on  the  case  for  damages,  for  the  wilful  refusal  of  the  post- 
master to  advertise  the  **  list  of  letters"  in  the  paper  having  the  largest  cir- 
culation does  not  lie. 

This  -was  a  special  action  on  the  case,  for  damages  arising 
from  the  wilful  refusal  of  the  defendant  to  advertise  the  "  list  of 
letters"  in  said  paper,  he  knowing  it  to  have  the  largest  circula- 
tion in  said  city,  as  required  by  law. 

Argued,  on  demurrer,  by  Walter  Fortvard  and  Andrew  Burke^ 
for  plaintiffs,  and  Wilson  M^Candless,  for  defence. 
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The  opinion  of  the  court  was  delivered  by 

LowRiE,  J. — The  purpose  of  advertising  uncalled-for  letters, 
is  to  give  notice  to  the  persons  to  whom  they  are  addressed,  that 
they  may  come  and  get  them,  and  the  regulation  is  for  their 
benefit.  If  it  should  result  in  any  benefit  to  the  publishers  of 
newspapers,  this  is  incidental  merely,  and  is  not  at  all  within  the 
design  of  the  act.  It  is  provided  that  the  advertisements  shall 
be  inserted  in  the  newspaper  having  the  largest  circulation  ;  but 
this  is  for  the  benefit  of  the  receivers  of  letters,  that  they  may 
more  certainly  have  notice  of  them  :  and  in  no  sense  as  a  patron- 
age of  newspaper  publishers,  by  the  general  *govern- 
*'-'  ment,  or  as  a  rule  for  the  distribution  of  such  patronage. 
The  repeal  of  the  law,  requiring  advertisements,  would  be  no 
injury  to  the  newspaper  publishers,  though  it  certainly  would  be 
to  the  public.  The  receivers  of  letters  might  possibly  be  injured 
by  a  breach  of  the  act,  and  might  therefore  have  a  remedy.  But 
surely  none  but  those  intended  to  be  benefited  by  the  act  can 
claim  any  benefit  from  it.  It  was  not  passed  to  cure  any 
grievance  of  theirs,  and  they  cannot  be  aggrieved  by  its  infrac- 
tion. The  duty  enjoined  is  no  duty  owed  to  them.  They  might 
make  profit  by  its  performance;  but  they  sustain  no  loss  by  its 
non-performance.  Every  man  is  bound  to  have  the  deeds  of  his 
land  recorded ;  but  this  is  not  a  duty  owed  to  the  recorder  of 
deeds,  and  he  can  sustain  no  action  for  its  omission.  The  cause 
of  action  is  claimed  to  arise  from  the  statute  by  implication,  but 
there  can  be  no  implication  of  a  right  of  action,  on  a  statute,  in 
any  person,  where  there  is  no  implication  of  a  benefit  intended 
him  by  the  statute. 

And  so  is  the  law  laid  down  in  the  very  decisions  which  one 
would  expect  to  hear  cited  in  such  cases :  "  Where  an  act  pro- 
hibits or  commands  the  doing  of  a  thing  for  the  advantage  of  any 
person,  such  person,  if  injured  by  disobedience  to  that  law,  is  en- 
titled to  an  action,  though  the  statute  does  not  give  one  :"  19  Vin. 
Ab.  618,  523 ;  6  Mod.  25 ;  Id.  53 ;  1  Salk.  19.  Or,  "  where  an 
act  prohibits  or  enjoins  anything,  the  party  grieved  by  a  breach 
of  it,  shall  have  his  action  upon  the  statute":  2  Inst.  55,  486; 
10  Co.  75,  b. ;  3  Black.  115. 

But  here  is  an  ofiScial  duty  depending  entirely  on  a  statute. 
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In  the  first  instance,  I  infer,  the  postmaster  is  left  to  the  largest 
legal  discretion  in  his  decision,  and  may  act  upon  presumptions 
and  reputation,  as  to  the  fact.  But  in  case  of  question  or  dis- 
pute, then  he  shall  receive  evidence  and  decide  the  fact.  When 
the  fact  is  decided,  *the  next  duty  is  plain.  Until  the  r*4i  o 
fact  is  decided  the  right  to  the  advertising  exists  in  no 
one.  The  postmaster  alone  has  the  power  to  hear  and  decide 
that  question.  He  can  have  no  supervisor  over  him.  In  the 
performance  of  that  duty  he  acts  as  judge,  and  is  responsible  to 
no  state  authority  for  the  manner  or  result  of  his  judgment. 
Even  if  done  corruptly  and  maliciously,  no  common  law  injury 
arises.  It  is  a  breach  of  an  official  statutory  duty  by  an  officer 
of  the  general  government,  involving  no  evasion  of  common  law 
rights,  and  is  therefore  a  duty  not  enforceable  here. 

The  plaintiffs  declare  for  a  breach  of  duty  in  refusing  them 
the  advertising;  but  they  show  no  right  to  it.  They  cannot 
show  it,  but  by  the  decision  of  the  postmaster,  that  their  paper 
has  the  largest  circulation.  They  do  not  aver  that  he  has  de- 
cided this  fact.  If  he  refused  to  decide  it,  this  is  the  breach  of 
duty  which  he  has  committed,  and  hence  is  the  injury,  if  any. 
But  the  declaration  is  not  for  this.  He  may  be  compelled  to 
perform  this  duty,  and  then,  the  one  consequent  upon  it ;  but 
not  by  this  court,  nor  in  this  form  of  proceeding. 

It  may  be  that  the  plaintiffs  are  entitled  to  have  it  decided 
that  they  have  the  largest  circulation,  and  therefore,  that  they 
are  entitled  to  the  advertising.  But  this  decision  leaves  that 
question  to  the  judgment  of  the  defendant's  proper  official  supe- 
riors. And  I  do  not  think  that  the  state  courts  ought  to  have 
any  jurisdiction  over  officers  of  the  United  States,  to  enforce 
such  a  duty.  It  might  be  found  difficult  to  obey  so  many 
masters.  A  direct  mandamus  to  perform  this  duty,  we  could 
not  issue ;  and  this  is  very  like  to  an  indirect  one.  If  the  statute 
had  imposed  a  penalty  for  this  breach  of  duty,  we  could  have 
had  no  jurisdiction :  17  Johns.  4.  So  also  is  the  law,  if  the 
remedy  were  by  indictment. 

Judgment  for  defendant  on  the  demurrer. 

Judgment  affirmed  in  Foster  v,  McKibben,  2  Harris  168. 

VOL.  IV.— 20  (305) 
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*414]  *In  the  Court  of  Quarter  Settiotu  of  Centre  County. 

Commonwealth  v.  William  Bechtol. 

August  Term,  1848. 

1.  An  indictment  erroneously  entitled  "April  Sessions,  1848,"  but  actually 
found  at  "August  Sessions,  1848,"  charging  an  offence  committed  in  "July 
1848,"  may  be  amended  by  the  records  of  the  court. 

a.  An  indictment  under  the  Act  of  29th  March,  1824,  charging  that  the  de- 
fendant "did  employ  W.  F.,  and  other  persons  to  the  jurors  unknown,  to 
cut  down  or  fell  seventy-five  pine  timber  trees,  he,  the  defendant,  knowing 
that  the  lands,  &c.,  did  not  belong  to  him  or  to  any  person  by  whom  he  was 
authorized,"  &c.,  is  defective. 

3.  Such  indictment  should  aver  that  the  trees  were  actually  cut  by  the  per- 
sons employed  to  do  so,  and  should  name  the  owner  of  the  land,  or  show 
that  he  was  unknown,  and  should  not  state  the  offence  disjunctively. 

4.  An  indictment  under  the  Act  of  Ist  April,  1840,  for  knowingly  receiving 
timber,  &c.,  cut  contrary  to  the  Act  of  1824,  must  allege  substantially  that 
the  ofiTence  prohibited  by  the  Act  of  1824  has  been  committed,  and  then 
charge  the  defendant  with  knowingly  receiving  the  timber,  &c.,  so  cut 
down  and  felled. 

This  was  a  motion  in  arrest  of  judgment. 
The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  court 
which  was  delivered  by 

Woodward,  P.  J. — There  are  two  counts  in  this  indictment. 
The  first  was  framed  upon  the  Act  of  the  29th  March,  1824, 
entitled  an  act  to  prevent  the  destruction  of  timber,  &c. :  see  Pur- 
don's  Digest  1117,  and  the  second  on  the  supplement  to  that 
act  passed  the  1st  of  April,  1840:  Purdon  1118.  The  indict- 
ment was  found  by  the  grand  jury  at  the  August  Sessions  of 
1848.  The  first  count  charges  the  offence  to  have  been  commit- 
ted on  the  first  day  of  July,  1848,  and  the  second  count  charges 
the  ofience  therein  set  forth,  to  have  been  committed  on  the  fifth 
day  of  July,  1848,  but  the  indictment  at  the  head  of  it  is  enti- 
tled "  April  Sessions,  A.  D.,  1848,'*  and  it  is  now  urged,  after 
conviction  in  arrest  of  judgment,  that  the  ofiences  are  laid  to 
have  been  committed  since  the  indictment  was  found.  This  ob- 
*>ti  ri  j^c^^o^  cannot  prevail.  The  caption  is  *no  part  of  the  in- 
"^^  dictment  itself,  it  is  only  a  copy  of  the  style  of  the  court 
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at  which  the  indictment  was  found:  Ghitty's  Criminal  Law 
826.  And  it  becomes  material  only  on  removal  of  the  record  bj 
certiorari  into  the  Supreme  Court,  where  it  would  be  amendable 
according  to  the  facts  appearing  of  record  in  this  court :  Add. 
174-80.  The  offences  being  charged  in  the  body  of  the  indict- 
ment on  days  before,  according  to  our  records,  the  bill  was 
found,  there  is  no  ground  furnished  by  the  erroneous  date  of 
the  caption  for  arresting  the  judgment. 

Other  objections  to  this  indictment  have  been  taken,  however, 
which  seem  to  be  better  founded.  The  first  count  charges  that 
William  Bcchtol,  the  defendant,  "  did  employ  William  Fyo  and 
other  persons  to  the  jurors  aforesaid  unknown,  to  cut  down  or 
fell  seventy-five  pine  timber  trees,  he,  the  said  William  Bechtol, 
then  and  there  well  knowing  the  lands  on  which  the  said  trees 
were  growing  did  not  belong  to  him  or  to  any  person  by  whom 
he  was  authorized,  contrary  to  the  form  of  the  act,"  &c.  It  is 
not  alleged  that  either  Bechtol  or  Fye  did  cut  down  or  fell  the 
trees,  but  only  that  Bechtol  "  employed"  Fye  to  cut  them.  This 
is  the  precise  offence  charged,  and  the  whole  of  it.  It  might 
possibly  be  inferred  from  the  phrase  that  Fye  had  cut  down  the 
trees  at  the  instance  of  Bechtol,  but  in  indictments  the  corpus 
delicti  is  not  to  be  left  to  possible  inferences ;  it  is  to  be  plainly 
and  directly  charged.  But  it  is  insisted  that  the  charge  is  laid 
in  the  very  words  of  the  Act  of  Assembly,  and  that  the  offence 
consists  in  employing  a  person  to  commit  the  misdemeanor, 
whether  ho  commit  it  or  not.  The  act  is  entitled  "  An  Act  to 
prevent  the  destruction  of  timber."  It  enacts  "  that  if  any  per- 
son or  persons  shall  cut  down  or  fell,  or  employ  any  person  or 
persons  to  cut  down  or  fell,  any  timber  tree  or  trees,  knowing 
the  same  to  be  growing  upon  the  lands  of  another  person,  without 
the  consent  of  *the  owner  or  owners  thereof,  the  person 
or  persons  so  cutting,  or  causing  the  same  to  be  cut  by  ^ 
any  other  person  or  persons,  every  such  person  so  offending  shall 
be  deemed  guilty  of,  and  may  be  presented  for,  a  misdemeanor." 
"So  offending" — how?  What  is  the  offence?  Why,  clearly, 
the  cutting  down  another  man's  timber  trees,  or  causing  them  to 
be  cut  down.  This  was  the  offence  created  by  the  statute.  The 
destruction  and  stealing  of  timber  were  intended  to  be  prevented 
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by  the  legislature,  and  they  meant  to  make  the  man  as  guilty  of 
a  misdemeanor  vrho  employed  another  to  take  it,  as  he  who  took 
it  himself.  But  there  must  be  a  cutting  down,  to  complete  the 
statutory  offence.  It  was  not  a  conspiracy  to  cut  another  man's 
timber  trees  that  the  legislature  meant  to  punish,  but  the  actual 
cutting. 

The  construction  contended  for  on  the  part  of  the  Common- 
wealth would  give  the  statute  more  scope  than  it  has  ever  been 
supposed  to  have.  If  a  contract  between  two  men,  never  exe- 
cuted, to  cut  timber  trees,  be  within  the  statute,  it  is  indeed  a 
most  comprehensive  penal  law ;  but  that  such  a  contract  is  not, 
is  sufficiently  clear  from  the  title  of  the  act,  and  the  first  section, 
whilst  the  third  section,  which  makes  the  trespasser  liable  to  the 
owner  for  "  double  the  value  of  such  tree  or  trees  so  cut  down  or 
felled,''  demonstrates  that  the  offence  to  be  punished  consists  in 
cutting  down  the  trees,  rather  than  in  the  agreement  to  cut  them. 
There  is,  therefore,  no  charge  of  the  statutory  offence  in  the  first 
count  of  this  indictment. 

The  second  count  charges  that  Bechtol  "did  purchase  or 
receive  a  large  quantity  of  shingles  (to  wit,  ten  thousand  shingles) 
and  other  timber  (to  wit,  shingle  bolts  and  shingle  cuts,  sufficient 
to  make  ten  thousand  shingles),  he,  the  said  William  Bechtol, 
then  and  there  well  knowing  that  the  said  shingles  and  other 
timber  so  as  aforesaid  described,  had  been  cut  or  removed  from 
the  lands  of  ^another  person,  without  the  consent  of  the 
J  owner  or  owners  thereof,  contrary  to  the  form  of  the  Act 
of  Assembly,"  &c.  The  Act  of  the  1st  April,  1840,  under 
which  this  count  of  the  indictment  is  prosecuted,  is  supplemen- 
tary to  the  Act  of  29th  March,  1824,  and  provides  that  "  all 
and  singular  the  penalties  and  provisions  of  the  three  first  sections 
of  the  Act  of  1824,  shall  be  and  they  are  hereby  made  applicable 
to  any  person  or  persons  who  shall  purchase  or  receive  any  tim- 
ber tree  or  trees,  knowing  the  same  to  have  been  cut  or  removed 
from  the  lands  of  another  person,  without  the  consent  of  the 
owner  or  owners  thereof,  or  who  shall  purchase  or  receive  any 
plank,  boards,  staves,  shingles  or  other  lumber  made  from  such 
timber  tree  or  trees,  so  as  aforesaid  cut  or  removed,  knowing  the 
same  to  have  been  so  made."     This  count  is  defective  in  many 
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respects,  and  not  snch  as  will  justify  ns  in  entering  up  judgment 
on  the  yerdict.  In  the  first  place,  I  suppose  it  to  be  necessary, 
in  a  count  or  indictment  founded  on  the  Act  of  1840,  to  allege 
substantially,  the  offence  to  have  been  committed,  which  is  pro- 
hibited by  the  Act  of  1824,  and  then  to  charge  the  defendant 
with  purchasing  and  receiving  the  timber  or  lumber  made  from 
the  trees  so  cut  down  and  felled.  An  indictment  for  receiving 
stolen  goods  always  alleges  a  larceny.  It  charges  that  the  de- 
fendant feloniously  and  frauduently  did  have  and  receive  goods 
then  lately  before  feloniously  stolen,  taken  and  carried  away,  the 
said  defendant  then  and  there  knowing  the  said  goods  to  have 
been  feloniously  stolen  and  carried  away.  So  here,  the  indict- 
ment should  allege  the  cutting  or  felling  of  timber  trees  growing 
on  the  land  of  other  persons  than  those  cutting  or  causing  them 
to  be  cut,  and  then  charge  the  receiving  of  them,  or  the  lumber 
or  shingles  made  from  them,  knowing  them  to  have  been  so  cut 
and  felled.  The  *  Act  of  1840  is  supplementary  to  that  of  r*4-i  o 
1824,  and  was  intended  to  visit  the  penalties  of  the  latter 
act  on  the  small  trader  who  is  usually  found  in  the  neighborhood 
of  "  timber  stealers,"  ready  to  become  the  innocent  receiver  of 
the  ill-acquired  gains  of  the  more  enterprising  marauder,  and,  to 
jdstify  such  a  visitation,  it  is  necessary  to  allege  that  the  offence 
for  which  those  penalties  are  provided,  has  been  committed,  and 
that  knowing  this,  he  has  received  the  plunder.  We  have  already 
seen  that  the  first  count  fails  to  charge  the  offence  created  by  the 
statute  of  1824,  and  the  second  is  equally  deficient.  The  scienter 
alleged  in  the  second  count  is  not  an  allegation  of  the  fact,  but 
of  the  knowledge  of  the  fact.  The  fact  itself,  to  wit,  the  cutting 
down  of  timber  trees,  is  not  charged  in  either  count.  And  it  is 
a  general  rule,  says  Mr.  Chitty,  that  where  the  act  is  not  in  itself 
necessarily  unlawful,  but  becomes  so  by  its  peculiar  circumstances 
and  relations,  all  the  matter  must  bo  set  forth  in  which  its  illegal- 
ity consists :  Chitty's  Crim.  Law,  vol.  1,  p.  229. 

In  the  next  place  it  is  a  general  rule  in  indictments,  that  the 
name  of  the  owner  or  person  injured  should  bo  mentioned.  Mr. 
Chitty  says  it  is  absolutely  necessary  to  insert  it  where  it  is 
known,  p.  213.  If  indictments  for  timber  cutting  are  to  conform 
to  the  general  rule,  it  would  seem  to  be  necessary  to  name  the 
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owner  of  the  land  on  which  the  timber  trees  were  cut,  and  if 
not  known,  it  conld  be  alleged  as  it  is  in  indictment  for  larceny, 
where  the  ownership  of  the  goods  is  unknown.  The  notion  that 
the  name  of  the  owner  of  the  lands  need  not  be  inserted  in  the 
indictment,  sprung  from  the  11th  section  of  the  Act  of  the  8th 
April,  1833  (see  Purdon's  Digest,  p.  701),  where  it  is  provided 
that  it  shall  be  sufiScient  to  conyict  the  offender  under  Act  of 
1824,  that  he  knew  the  lands  on  which  the  said  tree  or  trees 
were  growing  did  not  belong  to  him,  or  to  any  person  by  whom 
he  was  *authorized."  Difficulties  had  been  experienced 
-■  in  bringing  home  to  the  defendants  a  knowledge  of  the 
ownership  of  the  lands  on  which  they  trespassed,  and  hence  the 
rule  of  evidence  as  prescribed  by  the  Act  of  1833.  But  it  is  a 
rule  of  evidence  only,  not  of  indictments.  I  am  not  prepared 
to  say  that  an  indictment  under  the  Act  of  1824  would  be 
fatally  defective  for  want  of  an  allegation  of  the  ownership  of 
the  land ;  but  where  it  is  well  known,  as  it  was  in  this  case,  it 
ought  to  be  inserted,  and  then  the  act  of  1833  will  excuse  the 
want  of  proof  that  defendant  knew  it.  But  if  it  should  be 
thought  that  the  act  of  1833  changes  the  form  of  indictments 
under  the  act  of  1824,  it  does  not  affect  indictments  or  counts 
under  the  act  of  1840,  and  it  is  upon  this  act  the  second  count 
of  this  indictment  stands.  Here,  then,  to  indictments  upon  the 
Act  of  1840,  the  common  law  rule  in  regard  to  the  name  of  the 
name  of  the  party  injured  would  seem  to  apply,  and  if  applica- 
ble, this  count  is  defective  in  its  silence  on  this  point. 

In  one  other  point  this  count  is  defective.  "  Another  general 
rule  relative  to  the  mode  of  stating  the  offence  is  that  it  must  not 
be  stated  in  the  disjunctive^  so  as  to  leave  it  uncertain  what  is 
really  intended  to  be  relied  on  as  the  accusation :  Ghitty's  C.  L. 
239.  And  where  a  statute  on  which  an  indictment  is  founded 
enumerates  the  offences,  or  the  intent  necessary  to  constitute 
such  offences  disjunctively^  the  indictment  must  charge  them 
conjunctively^  as  where  the  statute  against  unlawful  shooting  in 
Virginia,  &c.,  affixes  a  penalty  when  the  act  is  done  with  intent 
to  maim,  disfigure,  disable  or  kill,  the  indictment  should  charge 
the  intent  conjunctively.  See  Wharton's  Grim.  Law,  p.  81. 
This  must  be  regarded  as  a  modification  of  the  well-settled  gen- 
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eral  rule  that  in  indictments  for  an  offence  created  by  statute,  it 
is  sufficient  to  describe  the  offence  in  the  \rords  of  die  statute. 
The  words  of  the  statute  may  safely  enough  be  followed ;  but  if 
*word8  descriptive  of  the  offence  are  disjunctively  con-  r:|t40A 
nected  in  the  statute,  they  should  be  conjunctively  united 
in  the  indictment.  In  a  word,  the  "or"  of  the  statute  should  be 
changed  to  the  "  ancT*  of  the  indictment.  In  disregard  of  this 
rule,  Bechtol  is  charged  in  the  count  under  consideration  with 
"  purchasing  or  receiving"  timber  and  shingles  which  had  been 
"  cut  or  removed"  from  the  land  of  others. 

It  is  possible  that  criticisms  so  minute  as  these  ought  not  to 
prevail  to  the  arresting  of  judgment  in  a  case  of  misdemeanor 
for  cutting  timber  trees,  and  I  should  be  less  inclined  to  give 
them  effect  if  there  was  the  substance  of  the  statutory  offence 
contained  in  this  count.  If  it  alleged  a  cutting  and  removing  of 
timber  trees  from  the  land  of  Mr.  Gratz  by  Fye,  and  others  un- 
known, and  that  Bechtol  purchased  and  received  the  same,  know- 
ing them  to  be  so  cut  and  removed,  it  would  be  a  good  indictment. 
It  would  be  an  easy  matter  to  overlook  informalities  in  the  pur- 
suit of  substantial  justice ;  but  here  the  substance  of  the  offence 
is  not  charged,  and  we  cannot  therefore  impose  the  prescribed 
penalty. 

The  judgment  is  arrested. 

Petrihin  ^  Curtin  for  Commonwealth.  Bumside  for  defend- 
ant. 

Vide  1  Wharton's  American  Crim.  Law  232. 
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♦4361  *'^'*  *^^  Dtitrict  Court  of  the  United  States.    In 

Admiralty. 

Flanneby  v.  The  Ontario. 

December,  1848. 

Under  what  circQin8tances,.iii  case  of  collision,  a  steam  tow  may  be  to  blame 
in  spreading  itself  too  widely  over  the  channel. 

Fish  and  Hazlehurstj  for  libellant,  and  W.  G.  Smith,  for 
respondent. 

The  opinion  of  the  court  vas  delivered  by 

Kane,  J. — The  steamer  Rappahannock  was  descending  the 
Schuylkill  on  the  12th  of  June  last,  having  a  number  of  canal 
boats  in  tow,  three  attached  on  each  side  of  her  guards  and  four 
others  astern.  The  steamer,  with  her  ten  boats,  occupied  a  space 
of  168  feet  in  length  by  128  feet  in  breadth.  TThe  wind  and  tide 
were  with  her. 

She  had  reached  the  lower  part  of  the  river  near  the  Rope 
Ferry,  where  the  channel  having  six  feet  of  depth  at  half  tide, 
extends  over  some  450  or  500  feet  in  width.  At  this  time  the 
schooner  Ontario  was  beating  up,  and  in  her  immediate  vicinity. 
Both  did  what  was  in  their  power  to  prevent  collision,  but  in  the 
judgment  of  the  experienced  shipmasters  who  favored  me  with 
their  advice  as  assessors,  a  collision  had  become  inevitable.  The 
result  was,  that  the  schooner  struck  one  of  the  canal  boats  in  tow 
of  the  steamer  and  sunk  her ;  and  this  libel  is  filed  by  the  pro- 
prietor of  the  sunken  boat  to  recover  his  damages. 

As  no  blame  is  imputable  to  either  party,  other  than  is  implied 

in  this  statement  of  the  facts,  the  case  would  at  first  seem  one  of 

those  in  which  by  the  maritime  law  each  party  bears  his  own 

loss.    But,  viewed  more  closely,  there  are  circumstances  con- 

nected  with  it  which  might  justify  *the  application  of  a  still 

-'  severer  rule  against  the  complainant. 

I  readily  agree  that  some  of  the  rules  which  are  obligatory  on 
ordinary  steamers  when  meeting  sail  vessels,  are  inapplicable  to 
steam  tugs  engaged  in  towing.     The  superior  control  over  her 
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znovements,  which  belongs  to  a  steamer,  her  power  to  vary  or 
arrest  or  even  reverse  her  course  at  pleasure,  by  which  she  is 
enabled  generally  to  avoid  collisions,  does  not  belong  to  the  steam 
tug,  when  conducting  a  fleet,  either  attached  to  her  sides  or  fol- 
lowing in  her  wake.  The  momentum  of  the  system,  of  which, 
under  such  circumstances,  she  forms  part,  may  be  altogether  too 
great  for  sudden  control.  In  a  case,  therefore,  where  the  steam 
tug  had  neglected  no  precaution,  I  should  be  unwilling  to  hold 
her  liable  to  the  same  extent  or  under  the  same  law  as  a  de- 
tached steamer. 

But  to  exempt  herself  from  liability  on  this  score,  she  must  be 
careful  not  to  heighten  the  risk  of  herself  and  others  by  any 
want  of  prudence  either  in  the  disposition  of  her  convoy  or  in 
the  manner  of  navigating  it.  The  number  and  size  of  the  vessels 
which  she  takes  in  tow  should  have  careful  relation  to  her  power 
of  regulating  their  movements,  and  to  the  nature  of  the  voyage, 
the  number  of  vessels  to  be  passed  or  encountered  by  the  way, 
and  the  facilities  of  the  particular  navigation.  On  the  open  bay 
or  in  some  of  the  comparatively  unfrequented  sounds  and  inlets 
of  the  coast,  she  may  occupy  a  larger  space,  and  move  with  less 
anxious  caution  than  in  the  narrow,  eccentric  and  crowded  chan- 
nel of  a  river  like  the  Schuylkill.  Where  the  voyage  is  neces- 
sarily attended  by  special  hazards,  she  must  sedulously  avoid 
enhancing  them.  The  state  of  the  tide  and  of  the  wind  are  to  be 
regarded,  because  these  may  be  such  as  materially  to  impair  her 
effective  power.  Where  the  channel  becomes  more  *tor-  -^.^^ 
tuous  or  diflScult,  and  other  vessels  are  approaching,  she  ^ 
should  take  that  position  in  the  river  which  may  best  allow  them 
to  pass  her,  moderate  her  speed,  and  stand  ready  in  case  of  em- 
ergency to  cast  off  from  her  guards  and  let  her  whole  train  of 
boats  pass  astern. 

The  steamer  in  this  case,  and  her  train,  including  the  com- 
plainant's boat,  engrossed  a  much  greater  portion  of  the  river 
than  they  had  a  right  to;  and  the  moving  mass  which  they 
formed,  under  the  influence  of  the  tide  and  wind  as  well  as  steam, 
was  undoubtedly  too  great  to  be  at  once  arrested  or  adequately 
controlled  by  any  action  of  the  steamer's  engine. 

Tho  captain  of  the  steamer  did  his  best,  no  doubt,  to  avert  the 
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accident,  when  he  found  himself  close  on  the  schooner ;  but  it  is 
plain,  also,  from  the  evidence  that  the  schooner  could  not  then 
escape  the  collision  by  any  effort  of  seamanship.  Without  in- 
voking the  rule,  therefore,  which  denies  recourse  to  the  libellant 
where  no  immediate  blame  is  imputable  to  the  other  party,  I 
dismiss  the  libel  on  the  ground  that  the  steam  tow  was  to  blame 
in  spreading  itself  so  widely  over  the  channel. 

The  gentlemen  who  heard  the  case  with  me,  and  whose  famili- 
arity with  the  subject  of  our  river  navigation  gives  great  value 
to  their  suggestions,  have  communicated  to  me  a  few  rules,  which, 
if  generally  observed,  may  in  a  great  degree  prevent  such  acci- 
dents as  the  one  we  have  been  considering.  I  have,  of  course, 
no  right  to  prescribe  them  as  imperative ;  but  they  seem  to  me 
80  reasonable  that,  as  at  present  advised,  I  shall  adopt  them  for 
my  guidance  in  cases  hereafter  to  arise.  They  will  be  appended 
to  this  opinion. 

The  decree  of  the  court  is  for  the  respondent ;  but  in  consid- 
eration of  the  peculiar  circumstances,  it  will  not  carry  costs. 

Per  Curiam. — Decree  accordingly. 

^  *Rules  proposed  by  Captains  Gulager  and  Pedrick,  re- 

-'  ferred  to  in  the  foregoing  opinion : 
Wo  have  carefully  considered  the  subject  of  the  collision  oc- 
curring upon  the  river  Schuylkill,  and  would  respectfully  suggest 
the  following  regulations,  as  proper  to  be  observed  in  the  naviga- 
tion of  that  river,  with  the  view  of  diminishing  their  frequency : 

1.  That  all  steam  tow  boats,  bound  up  or  down  said  river  with 
vessels  in  tow,  be  required  to  keep  as  near  the  right  hand  or  star- 
board shore  as  their  respective  drafts  of  water  will  permit.  By 
this  arrangement  vessels  bound  up  the  river  in  tow  of  a  steam- 
boat, will  keep  nearest  the  eastern  shore,  and  those  bound  down 
to  the  west ;  leaving  the  mid-channel  for  sailing  vessels. 

2.  That  in  consequence  of  the  general  narrowness  of  the 
channel  of  the  Schuylkill,  steam  tow  boats  should  avoid  placing 
more  than  one  vessel  on  each  side  or  abeam,  but  shall  tow  the 
remainder  astern. 

8.  That  sailing  vessels  be  prohibited  from  passing  between  the 
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tow  boats  so  employed  and  the  shore  they  occupy,  as  above  men- 
tioned. 

4.  And  as  it  frequently  occurs,  that  several  vessels  bound  in 
the  same  direction  are  obliged  to  pass  near  to  each  other  ^vhen 
sailing  on  opposite  tacks,  beating  to  windward  in  narrow  chan- 
nels, and  much  damage  by  collision  takes  place  in  consequence 
of  neither  vessel  being  willing  to  lose  ground  by  giving  way ; 
we  recommend  that  the  law  of  the  English  waters  be  adopted 
in  such  cases,  viz. :  That  the  vessel  on  the  starboard  tack  keep 
her  wind,  or  not  alter  her  course;  but  the  vessel  passing  her 
on  the  opposite  or  larboard  tack,  shall  if  necessary,  keep  away, 
and  pass  astern  of  the  vessel  first  mentioned. 

Respectfully  submitted, 

C.   GULAQEB, 

S.  Pedrick. 

Vide  The  Isaac  Newton,  12  N.  Y.  Leg.  Obs.  299  ;  The  Delaware  v.  The  Os- 
prey,  2  Wall.  Jr.,  C.  C.  268 ;  Haldemann  r.  Beckwith,  4  McLean  286 ;  The 
New  Jersey,  Olcott  415  ;  The  New  Champion,  1  Ala.  202. 


*In  the  Court  of  Common  Pleas  of  Lancaster  County.  [*501 
In  re  District  Court  and  Mayor's  Court  op  Lancaster. 

April  9,  1849. 

1.  The  constitntional  mandate  requiring  <*  an  adequate  compensation ''  to  be 
proTided  for  all  "  serrices  "  required  of  "  the  judges  of  the  Supreme  Court 
and  the  presidents  of  the  Common  Pleas  "  is  as  imperatire  as  that  which 
prohibits  its  diminution  <<  during  their  continuance  in  office." 

2.  The  comity  due  from  one  department  of  government  to  another  will  always 
induce  a  waiver  of  questions  of  this  nature  where  there  is  nothing  intolera- 
ble in  the  burthens  imposed,  or  indicating  danger  to  the  independence  of 
the  judicial  power,  and  thus  threatening  the  subrorsion  of  the  liberties  of 
the  people. 

3.  The  legislature  have  no  power  to  abolish  a  court  of  criminal  jurisdiction 
and  another  of  civil  jurisdiction,  and  to  impose  all  the  business  of  the  said 
tribunals  upon  the  Court  of  Common  Pleas,  without  providing  any  com- 
pensation for  the  increased  services  required. 

4.  The  legislature  cannot  abolish  existing  tribunals  for  the  administration  of 
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justice  without  making  provision  for  the  trial  of  the  causes  pending  there- 
in and  for  the  administration  of  justice  within  the  jurisdictions  of  the  tri- 
bunals proposed  to  be  abolished. 
5.  A  proviso,  repugnant  to  the  enacting  clause  in  a  statute  is  void. 

The  following  opinion  and  order  of  court,  relative  to  the  un- 
finished business  of  the  District  Court  and  Mayor's  Court  of 
Lancaster  was  delivered  by 

Lewis,  P.  J. — The  recent  legislation  relative  to  the  courts  of 
this  county,  calls  for  some  explanation  of  the.  principles  upon 
which  the  new  criminal  jurisdiction,  and  the  extensive  increase 
of  civil  business,  drawn  from  two  or  other  tribunals,  are  accepted 
by  this  court. 

On  the  6th  of  February  last,  an  act  passed  entitled  "  An  act 
to  abolish  the  District  Court  of  the  city  and  *county  of 
-I  Lancaster,  and  the  Mayor's  Court  of  the  city  of  Lancas- 
ter." The  Mayor's  Court  had  been  in  existence  from  the  first 
incorporation  of  the  city  of  Lancaster,  on  the  27th  of  March, 
1818,  and  possessed  the  ordinary  criminal  jurisdiction  of  a  Court 
of  Quarter  Sessions.  The  District  Court  has  been  in  existence 
from  the  27th  of  March,  1820,  and  is  a  court  of  civil  jurisdiction 
concurrent  with  the  Common  Pleas,  with  the  exception  of  ap- 
peals from  justices  of  the  peace.  The  city  of  Lancaster  contains 
a  population  of  about  twelve  thousand  inhabitants,  and  with  its 
sixty  or  seventy  taverns  to  be  licensed  or  rejected,  furnished  the 
Mayor's  Court  with  the  amount  of  criminal  business  likely  to  re- 
sult from  such  a  large  population.  The  business  of  the  District 
Court,  from  1840  to  1848,  inclusive,  amounted  to  two  thousand 
seven  hundred  and  ten  original  suits  for  litigation,  making  an 
average  of  three  hundred  and  thirty-eight  suits  per  annum.  Of 
these,  four  hundred  and  three  suits  are  yet  pending  and  undis- 
posed of  in  that  court.  The  judgments  entered  in  that  court, 
without  suit,  daring  the  same  period  of  time,  amount  to  the 
number  of  five  thousand  four  hundred  and  eighty-three,  averag- 
ing six  hundred  and  eighty-five  judgments  per  annum.  The 
business  growing  out  of  the  measures  necessary  to  enforce  the 
payment  of  these  judgments  may  be  estimated  by  those  who  are 
familiar  with  motions  to  set  aside  executions,  levies,  inquisitions 
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and  sales,  applications  to  open  judgment,  to  bring  money  into 
court,  and  to  determine  the  numerous  questions  of  law  and  fact  in- 
Yolved  in  the  distribution  of  money  when  raised  by  process  of  law. 
All  the  arrears  of  business  pending  in  the  two  courts  referred  to, 
together  with  all  the  new  business  hereafter  to  arise  and  properly 
belonging  to  their  res{)ective  jurisdictions,  the  Act  of  the  6th  Feb- 
ruary proposed  to  transfer  to  the  Common  Pleas.  And  although 
*the  labors  of  those  two  courts  have  heretofore  been  esti-  r*cAo 
mated  at,  and  paid  for  by  the  state,  at  the  rate  of  two 
thousand  six  hundred  dollars  per  annum,  the  act  already  men- 
tioned made  no  provision  whatever  for  compensating  the  judges 
of  the  Common  Pleas  for  the  enormous  amount  of  additional  ser- 
vices required  to  be  performed  by  them.  Serious  doubts  are 
entertained  whether  any  human  constitution  can  be  found  of 
sufficient  strength  and  endurance  to  perform  the  herculean  labors 
thus  required,  in  addition  to  the  services  already  performed  by 
the  judges  of  the  Common  Pleas,  in  their  jurisdiction  as  judges 
of  the  last  mentioned  court,  and  as  justices  of  the  Quarter  Ses- 
sions, of  the  Oyer  and  Terminer,  of  the  Orphans*  Court,  and  of 
the  Register's  Court.  The  second  section  of  the  third  article  of 
the  Constitution  provides  that  "the  judges  of  the  Supreme 
Court  and  the  presidents  of  the  Common  Fleas,  shall,  at  stated 
times,  receive  for  their  services  an  adequate  compensation,  to  be 
fixed  by  law,  which  shall  not  be  diminished  during  their  continu- 
ance in  office."  The  mandate  requiring  an  "adequate  com- 
pensation" to  be  provided  for  all  "services"  required  of  these 
judges  is  as  imperative  as  that  which  prohibits  its  diminution 
"during  their  continuance  in  office."  The  first  is  as  obligatory 
as  the  last,  springing  equally  with  it  from  the  great  frame  of 
government  established  by  the  people  themselves,  as  the  para- 
mount law,  which  neither  legislators,  governors,  nor  judges  are 
at  liberty  to  disregard.  But  the  obligation  to  provide  an  "  ade- 
quate compensation"  for  all  services  required  from  these  judicial 
officers  rests  upon  the  still  deeper  foundations  of  natural  justice. 
The  principle  taught  by  the  Saviour,  that  the  "  laborer  is  worthy 
of  his  hire,"  has  its  home  in  every  honest  heart,  and  will  be  en- 
forced, in  a  Christian  community,  as  a  duty  which  may  not  be 
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disregarded  even  by  those  who  are  clothed  with  ♦the  high 
J  power  to  make  laws.  All  acts  of  legislation  must  be  in 
subordination  to  the  paramount  authority  of  the  Constitution, 
and  if  they  are  not  so,  it  is  the  duty  of  the  courts  to  pronounce 
them  null  and  void.  The  legislature  of  this  Commonwealth  is 
not  clothed  with  the  dangerous  omnipotence  of  the  British  Par- 
liament. Each  House  of  our  Legislature,  with  the  exception  of 
its  jurisdiction  over  its  own  members,  is  restricted  by  a  written 
constitution  solely  to  the  exercise  of  the  "  powers  necessary  for  a 
branch  of  the  legislature  of  a  free  state."  The  government  of 
this  state,  for  the  purpose  of  securing  the  liberty  of  the  citizens 
from  encroachment,  has  been  divided  into  three  departments,  the 
legislative,  the  executive,  and  the  judicial.  Each  is  independent 
of  the  other,  and  that  independence  was  created  in  order 
that  they  might  respectively  act  as  checks  upon  each  other.  It 
was  in  an  especial  manner  provided  and  intended  that  the  judi- 
cial power  should  be  preserved  from  encroachment,  and  that  its 
independence,  so  long  as  its  ministers  conducted  themselves  with 
integrity,  should  stand  beyond  the  reach  of  either  of  the  other 
powers  of  government.  If  the  judge  be  not  independent  of  these 
powers,  how  shall  he  protect  the  citiaen  from  unjust  and  uncon- 
stitutional violation  of  his  rights?  If  the  liberty  of  speech,  or 
of  the  press,  should  be  assailed ;  if  the  habeas  corpus  law  should 
be  suspended  in  time  of  peace ;  if  the  trial  by  jury  should  be  in- 
vaded ;  if  the  citizen  should  be  deprived  of  his  liberty,  or  pro- 
perty, or  if  his  life  be  threatened  by  either  of  these  powers,  where 
is  the  remedy,  and  who  is  to  stay  the  hand  of  oppression  ?  The 
only  remedy  is  in  the  courts  of  justice,  and  upon  the  independ- 
ence and  integrity  of  the  judges  must  the  people  rely  for  the 
maintenance  of  their  most  sacred  rights.  It  was  for  the  safety 
^  of  the  people  and  not  for  the  benefit  of  *the  judges  that 

-I  the  latter  were  protected  from  legislative  usurpation.  To 
insure  their  independence  it  was  as  necessary  to  provide  that 
they  "  shall  receive  an  adequate  compensation  for  their  services" 
as  to  declare  that  the  compensation,  when  "fixed  by  law,"  shall 
not  be  "diminished  during  their  continuance  in  oflBce."  To  ap- 
ply to  the  new  services  imposed  a  portion  of  the  compensation 
allowed  for  services  previously  performed  would  be  "  diminish- 
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ing"  the  salary,  and  is  prohibited.  To  impose  new  labors  with- 
out providing  "compensation"  is  equally,  in  letter  and  spirit 
within  the  prohibition.  The  imposition  of  new  services,  without 
compensation,  is,  in  every  essential  feature,  a  manifest  evasion 
of  the  prohibition  against  diminishing  the  salary.  If  this  may 
be  done,  it  would  be  an  easy  matter  for  the  legislature,  for  the 
purpose  of  rewarding  political  favorites,  to  make  the  duties  of 
every  obnoxious  judge  in  the  state  too  burthensome  to  bear,  and 
thus,  in  effect  to  alter  the  judicial  tenure  established  by  the  Con- 
stitution, and  to  reduce  a  co-ordinate  branch  of  the  government 
to  a  state  of  slavish  dependence  upon  the  legislative  will.  God 
forbid  that  such  a  power  should  be  thought,  for  a  moment,  to  be 
one  of  the  "powers  necessary  for  the  legislature  of  a  free 
state." 

Entertaining  these  opinions,  and  being  anxious,  as  well  to  be 
relieved  from  the  new  burthens  as  to  prevent  the  embarrassments 
to  the  public  which  might  result  from  the  judicial  action  neces- 
sary to  enforce  them,  it  was  my  wish  to  retire  from  the  bench,  in 
order  that  some  one  might  be  found,  who  was  willing  to  under- 
take the  labors.  But  upon  the  desire  of  the  bar  being  expressed 
to  me,  in  a  manner  so  kind  as  to  command  my  acquiescence,  I 
consented  to  remain  at  my  post.  In  doing,  so  however,  it  was 
well  understood  that  the  constitutional  independence  of  the  judi- 
cial power  would  be  maintained.  And  accordingly,  *it  r^cng 
was  thought  respectful  to  the  law-making  power  to  await 
its  convenience,  and  to  give  time  to  enable  it  to  perfect  the  legis- 
lation on  the  subject.  The  history  of  this  legislation  indicated 
that  it  was  the  intention  of  the  legislature,  in  somo  form,  to 
make  the  constitutional  provision  for  "compensation."  In  the 
meantime,  the  criminal  jurisdiction  vested  in  the  Mayor's  Court 
was  not  accepted  by  the  judges  of  the  Common  Pleas ;  nor  did 
they  think  it  expedient  to  take  any  order  for  the  trial  of  the 
causes  pending  in  the  District  Court.  The  comity  due  from  one 
branch  of  the  government  to  another  always  induces  a  waiver  of 
questions  of  this  nature  where  there  is  nothing  intolerable  in  the 
burthens  imposed,  or  indicating  danger  to  the  constitutional  in- 
dependence of  the  judicial  power,  and  thus  threatening,  with  sub- 
version, the  structure  of  free  government  and  the  liberties  of  the 

1319) 


Digitized  by 


Google 


506  In  re  COURTS  OF  LANCASTER.  [A.  L.  J. 

people.  Bat  the  principle  inyolved,  on  this  occasion,  was  too 
important,  and  the  amount  of  senrices  required  entirely  too  great 
to  be  evaded  with  propriety  or  disposed  of  with  any  regard  to 
justice,  under  the  most  liberal  exercise  of  judicial  comity.  The 
consequence  was  that  the  Mayor's  Court  and  the  District  Court 
remained  in  full  existence  and  authority ;  for  it  will  not  be  pre- 
tended by  any  one  that  the  legislature  can  abolish  existing  tri- 
bunals without  providing  others  in  their  place,  to  "  give  remedy 
by  due  course  of  law,"  and  to  ^^  administer  justice  without  denial 
or  delay/'  There  is  no  power,  under  the  Constitution,  to  reduce 
any  portion  of  the  Commonwealth  to  a  state  of  outlawry  and  an- 
archy, or  to  deprive  the  suitors,  in  causes  pending,  of  their  right 
of  "trial  by  jury." 

But  on  the  29th  day  of  March  last,  another  act  was  passed  in 
relation  to  the  abolition  of  these  courts.  By  that  act  it  is  pro- 
vided that  "  the  President  of  the  Second  Judicial  District  shall 
receive,  for  the  trial  and  decision  of  the  unfinished  business  of 
the  District  Court  and  *Mayor'8  Court,  the  compensation 
-I  now  allowed  by  law  to  other  president  judges  for  hold- 
ing special  courts.  Provided  the  compensation  thus  allowed 
shall  not  exceed  the  sum  of  $400  per  annum.  And  provided 
further,  that  the  said  compensation  shall  not  extend  beyond  the 
term  for  which  the  present  president  judge  of  said  district  has 
been  appointed."  Thus  far,  the  enacting  clause  and  the  two 
provisos  are  not  inconsistent  with  each  other,  or  with  the  Con- 
stitution, except  that  there  is  no  compensation  provided  for  the 
business  hereafter  to  arise  within  the  limits  of  the  criminal  juris- 
diction of  the  Mayor's  Court,  or  the  accumulation  of  new  civil 
business  which  will  necessarily  be  thrown  in  the  Common  Pleas, 
by  the  abolition  of  the  District  Court.  As  the  parties  bringing 
suits  in  the  civil  courts  had  always  their  election  to  bring  them 
in  either  court,  this  is  a  labor  unjustly  imposed,  for  which,  from 
the  peculiar  circumstances  of  the  case,  there  is  no  remedy.  But 
the  acceptance  of  the  jurisdiction  heretofore  belonging  to  the 
Mayor's  Court  stands  at  the  election  of  the  judges  of  the  Common 
Pleas,  inasmuch  or  no  compensation  is  provided  for  it.  This  may 
be  waived,  if  thought  proper.  We  come  now  to  the  clause  appended 
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to  the  second  and  last  proviso  in  the  section.     It  is  in  these 
words: 

'^  And  nothing  contained  in  this  act,  or  any  act  heretofore  passed, 
shall  be  so  constmed  as  to  entitle  said  president  judge  to  a  com- 
pensation from  the  treasury  of  the  Commonwealth,  including  his 
salary,  of  more  than  two  thousand  dollars  per  annum,  for  all  the 
duties  he  may  discharge  from  and  after  the  passage  of  this  act." 

As  this  clause  restricts  the  whole  compensation,  including  the 
salary,"  to  "  two  thousand  dollars  per  annum,"  it  becomes  neces- 
sary, in  order  to  understand  its  operation,  to  inquire  what  is  the 
salary  allowed  by  the  existing  laws.  *By  the  report  of  the  i-^kaq 
judiciary  committee  of  the  House,  presented  by  the  present 
Judge  Knox,  on  the  12th  of  March,  1847,  Journal  H.  R.  1847, 
p.  335,  vol.  2,  it  appears  that  the  nomination  of  the  present  in- 
cumbent was  made,  and  the  ^^  appointment  was  accepted,  at  a  time 
when  the  salary  was  $2000  per  annum,  and  when  the  intention 
of  the  legislature  to  reduce  it,  could  not  have  been  known."  It 
was  also  established,  before  that  committee,  that  the  agreement 
to  accept  the  o£Sce,  the  public  announcement  in  open  court  of  his 
resignation  of  the  presidency  of  the  8th  district,  which  he  then 
held,  and  the  journey  from  his  residence  as  far  as  Harrisburg,  on 
his  way  to  the  district  where  his  new  labors  were  to  commence, 
were  all  entered  into  and  performed,  upon  the  consideration  that 
the  salary  was  two  thousand  dollars,  and  '^  without  notice  of  any 
intention  to  reduce  it."  The  passage  of  a  general  law  for  the 
reduction  of  salaries,  on  the  day  of  his  confirmation,  and  induc- 
tion into  office,  cannot  without  an  express  declaration  of  such 
intention,  have  a  retrospective  operation  upon  inchoate  rights  sub- 
sisting before  its  passage.  It  is  upon  this  principle  that  a  statute 
never  operates,  upon  causes  pending,  unless  such  intention  be 
clearly  expressed.  It  also  appears  by  the  report  of  the  committee, 
that  a  judge  commissioned  on  the  14th  January,  1843,  would  go 
out  of  office  on  the  18th  of  January,  1853,  so  that  the  whole  of 
the  first  day  of  the  period  must  be  counted  as  forming  a  portion 
of  his  judicial  term,  and  he  must  be  deemed  to  have  been 
in  office  from  the  earliest  moment  of  that  day.  This  rule 
of  construction  is  required  by  public  convenience,  although 
it  operates  against  him,  in  actually  abbreviating  the  duration 
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of  his  official  term.  It  would  be  strange,  then,  if  it  should 
not  operate  also  in  his  favor,  when  the  same  public  conveni- 
ence requires  that  the  fraction  of  a  day  should  be  disregarded. 
And  it  would  be  remarkably  singular  if  the  law  would  de- 
part *from  its  established  rule  of  convenience,  and  would 
-'  take  notice  of  the  fractions  of  a  day,  not  for  the  purpose 
of  justice  but  in  order  to  accomplish  an  act  of  gross  injustice  and 
to  perpetrate  a  degrading  violation  of  the  public  faith.  The 
judiciary  committee  unanimously  reported  that  the  president  of 
this  district  was  "legally  and  equitably  entitled  to  receive  $2000 
per  annum  during  the  continuance  of  his  present  commission.*' 
Mr.  Meredith,  the  present  distinguished  head  of  the  Treasury 
Department  of  the  United  States,  and  one  of  the  soundest  lawyers 
in  the  country,  in  an  able  opinion  on  file  in  the  Auditor-General's 
office,  concurs  in  the  conclusions  of  the  judiciary  committee  and 
enforces  them  by  additional  arguments.  Other  gentlemen  of  the 
highest  legal  talents,  including  almost  the  entire  bar  of  this  county, 
have  embraced  the  same  view  of  the  case.  And  the  Auditor- 
General  and  State  Treasurer,  composing  the  proper  accounting 
officers  of  the  state,  on  the  29th  December,  1848,  after  hearing 
the  facts  of  the  case,  and  after  receiving  the  opinion  of  the  Hon. 
James  Cooper,  then  Attorney-General  of  the  Commonwealth, 
that  "it  was  a  clear  case  that  the  sum  to  be  allowed  was  $2000 
per  annum,"  solemnly  adjudicated  accordingly,  and  "settled  and 
entered"  the  amount  due  on  the  books  of  the  Auditor-General. 
From  this  decision  of  the  proper  accounting  department  there  has 
been  no  appeal,  so  that  it  has  become  absolutely  conclusive,  and 
is  no  longer  open  to  dispute  or  litigation.  The  salary  being  thus 
established  to  be  two  thousand  dollars  already,  the  clause  in  the 
second  proviso  which  declares  that  the  compensation  awarded  in 
the  purview  of  the  act,  "including  the  salary,"  shall  not  exceed 
^Hwo  thousand  dollars  per  annum,"  is  a  clause  in  total  repugnancy 
to  all  the  previous  provisions  for  compensation.  If  the  last  clause 
of  the  second  proviso  is  permitted  to  have  any  effect  whatever,  it 
entirely  ^defeats  all  the  previous  enactments  in  the  pur- 
J  view  of  the  act  providing  for  compensation.  There  was  a 
time  when  it  was  held  that  there  was  a  distinction  between  a 
"proviso"  and  a  "saving  clause,"  and  that  in  case  of  repugnancy 
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to  the  pnryiew  of  the  statute,  the  saying  clause  was  held  to  be 
void,  but  a  proviso,  under  like  circumstances,  was  thought  to  be 
valid  and  the  whole  body  of  the  statute  to  be  repealed :  Fitzg. 
195.    But,  in  latter  times,  it  has  been  remarked  that  there  was 
no  reason  for  any  such  distinction,  that  legislative  bodies  should 
not  be  charged  with  the  folly  of  repealing  a  statute  in  the  same 
breath  that  enacted  it,  and  that  a  proviso,  repugnant  to  the  pur- 
view of  the  statute,  stands  in  like  reason  with  a  saving  clause, 
and  should,  in  like  manner,  be  held  to  be  void:  1  Kent's  Oom. 
462 ;  3  Dwarris  on  Statutes  660.    And  the  proper  business  of 
a  proviso  is  now  held  to  be  not  to  repeal  the  purview  of  the 
statute,  but  to  ^^  except  something  from  it  or  to  qualify  or  restrain 
its  generality,  or  to  exclude  some  possible  'ground  of  misinter- 
pretation of  its  extent:"  15  Peters  445.    As  the  last  clause  of 
the  second  proviso  does  not  perform  any  of  the  legitimate  offices 
of  a  proviso,  but  operates,  if  at  all,  to  repeal  entirely  all  the  pre- 
vious enactments  in  the  section  relative  to  the  compensation,  it 
follows  that  it  is  entirely  void,  and  the  statute  must  be  construed 
as  if  it  contained  no  such  clause.     This  construction  is  not  only 
fortified  but  strongly  demanded  by  public  convenience.     Without 
adopting  this  construction,  the  whole  statute  would  remain  totally 
inoperative  for  want  of  the  constitutional  provision  for  compen- 
sation.    Upon  this  construction  alone  can  the  main  object  of  the 
legislature  be  accomplished,  and  without  it  the  entire  purposes  of 
that  body  must  be  defeated.     The  Common  Pleas  would  not  be 
bound  to  perform  the  services  required  without  some  provision 
for  compensation,  and  in  that  case  the  District  Court  and  Mayor's 
♦Court  must  remain  in  existence  as  before.    But  there  is  ^^.-^ 
still  another  objection  to  this  clause.    It  is  not  an  exercise  ^ 
of  the  legislative  function;  it  enacts  nothing,  it  is  merely  an  as- 
sumption of  judicial  power,  and  declares  not  only  how  the  present 
act  but  how  all  former  Acts  of  Assembly  on  the  subject,  shall  be 
"construed."    And  it  undertakes  to  do  this  in  a  matter  affecting 
the  rights  of  a  citizen  under  existing  laws,  without  trial,  without 
hearing  him,  and  contrary  to  the  solemn  i^judication  in  his  favor 
already  made  in  the  due  course  of  law.  Such  a  power  is  essentially 
judicial,  and  can  be  exercised,  if  at  all,  by  the  courts  alone.  The 
clause  in  question  is,  therefore,  utterly  void,  and  the  act  must  be 
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construed  M^ithout  reference  to  it.  The  construction  is  that  the 
per  diem  compensation  allowed  for  disposing  of  the  unfinished 
business  of  the  two  courts  named  in  the  act  is  given,  in  addition 
to  and  without  diminishing  the  salary  now  allowed  by  law.  Upon 
this  construction,  the  court  will  now  proceed  to  act,  and  upon 
this  condition  alone,  the  following  orders  are  made  for  disposing 
of  the  unfinished  business  of  the  two  courts. : 

For  the  despatch  of  business  required  by  the  increased  amount 
of  civil  pleas  and  causes  in  the  Court  of  Common  Pleas,  produced 
by  the  abolition  of  the  District  Court  for  the  city  and  county  of 
Lancaster, 

It  is  ordered  that  hereafter  there  be  an  adjourned  court  for 
jury  trials  of  one  week,  immediately  succeeding  each  regular  term 
of  the  Court  of  Common  Pleas,  except  April  Term,  and  that  there 
be  an  adjourned  court  of  one  week  for  jury  trials,  beginning  on 
the  first  Monday  of  June,  in  each  year. 

It  is  ordered  that  the  adjourned  sittings  for  arguments  be  con- 
tinued two  weeks  instead  of  one  week,  under  the  restriction 
specified  in  the  existing  rule. 


*546]  */»  the  Supreme  Court  of  Pennsylvania. 

Commonwealth  v.  Thaddeus  Wentworth. 
March  17,  1823. 

It  is  a  public  nuisance  and  indictable  at  common  law  to  place  on  the  footway 
of  a  public  street,  a  stall  for^  the  sale  of  fruit  and  confectionery,  although 
the  defendant  pay  rent  to  the  owner  of  the  adjoining  premises,  for  the  use 
of  so  much  of  the  pavement  as  is  occupied  by  him. 

Cektiorari  to  the  Mayor's  Court  of  Philadelphia  to  remove  an 
^Ull  ^^^^^^^^^^  "'for  nuisance.  The  indictment  set  forth  that 
the  defendant  "on  the  1st  day  of  March,  1822,  at  the  city 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  &c.,  in  the  common  and  public  street  there,  called  Dela- 
ware South  Third  street,  unlawfully  and  injuriously  did  put  and 
place,  and  cause  and  procure  to  be  then  and  there  put  and 
placed,  a  stall  for  the  selling  and  exposing  for  sale  fruit  and  con- 
fectionery ;  and  the  said  stall  in  the  said  common  and  public 
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street,  on  the  day  and  year  aforesaid,  for  the  space  of  six  hours, 
at  the  city  aforesaid,  and  within  the  jurisdiction  of  this  court, 
unlawfully  and  injuriously  did  cause  to  be  and  remain,  whereby 
the  said  street  and  common  highway,  during  the  time  last  afore- 
said, was  very  much  obstructed  and  straitened,  so  that  the  good 
citizens  of  this  Commonwealth  could  not  through  the  said  street 
and  common  highway,  during  the  time  in  that  behalf  aforesaid, 
go,  return,  pass,  repass,  labor,  ride  and  labor  with  their  horses, 
carts  and  carriages  as  they  might  and  were  wont  and  accustomed 
to  do,  to  the  great  damage,  hindrance  and  common  nuisance  of 
all  the  good  citizens  of  this  Commonwealth,  going,  returning, 
passing  and  repassing,  in,  along  and  through  the  said  public  and 
common  street,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  and  dignity  of  the  Common- 
wealth of  Pennsylvania." 

The  case  was  tried  at  Nisi  Prius,  on  the  20th  November,  1822, 
and  the  following  special  verdict  found :  "  The  jury  find  that  the 
said  street  called  Delaware  Third  street,  in  the  city  of  Philadel- 
phia, is  a  common  and  public  street  and  highway  of  fifty  feet  in 
width ;  that  the  defendant,  on  the  1st  day  of  March,  1822,  put 
and  placed  on  the  brick  pavement,  on  the  west  side  of  the  said 
public  street,  between  High  and  Chestnut  streets  in  the  said  city, 
a  stall  three  feet  in  height,  three  feet  in  breadth,  and  eight  feet 
in  length,  for  the  selling  and  exposing  to  sale  of  fruit  and 
♦confectionery,  and  caused  the  said  stall  to  be  and  remain  L 
in  the  said  street  as  aforesaid,  on  the  day  and  year  aforesaid,  for 
the  space  of  six  hours ;  that  the  defendant  paid  to  the  owner  of 
the  house. adjoining  a  certain  rent;  and  that  the  said  stall  was 
not  placed  on  the  porch  or  steps  of  a  house.  If,  upon  these  facts, 
the  court  should  be  of  opinion  that  the  law  is  with  the  Common- 
wealth, the  jury  find  the  defendant  guilty ;  but  if  the  court  be  of 
opinion  that  the  law  is  with  the  defendant,  then  they  find  for 
the  defendant." 

Per  Curiam. — Judgment  for  the  Commonwealth,  and  the 
court  order  and  adjudge  that  the  defendant  pay  a  fine  of  one 
dollar  and  the  costs  of  prosecution. 

Vide  Passmore's  Case,  1  S.  &  R.  217;  Commonwealth  v.  Milliman,  13  Id. 
403. 
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*Jw  the  Court  of  Quarter  Sesmns  of  Westmoreland 
J  County. 

The  Commonwealth  v.  John  Eichar. 

1.  A  female  who  has  been  seduced,  and,  after  the  birth  of  a  child,  married 
and  deserted  by  her  seducer,  is  not  a  competent  witness  against  him  on  an 
indictment  for  seduction  under  the  Pennsjlyania  statute  of  1843. 

2.  Such  a  marriage,  although  after  seduction,  and  followed  bj  immediate  de- 
sertion of  the  husband,  is  a  defence  against  the  indictment  for  seduction 
under  the  Act  of  1843. 

This  was  an  indictment  for  seduction  under  the  Act  of  1843. 

The  Commonwealth  offered  the  female  alleged  to  have  been 
seduced,  as  a  witness  to  prove  seduction,  &c.  The  defence  ob- 
jected and  proved  a  marriage  between  the  defendant  and  the  per- 
son offered  as  a  witness,  subsequent  to  the  alleged  offence.  On 
his  cross-examination,  the  clergyman  who  performed  the  marriage 
ceremony  stated  that  the  defendant  left  the  house  where  the  mar- 
riage took  place  soon  after  the  ceremony,  and  the  father  of  the 
female  testified  that  his  consent  to  the  marriage  was  obtained 
after  the  commencement  of  the  prosecution,  and  through  the  rep- 
resentations of  defendant,  that  he  "  would  act  in  good  faith  and 
do  what  was  right;"  and  further,  that  the  defendant  had  not 
lived  or  cohabited  with  his  wife  since  the  marriage. 

Upon  this  state  of  facts  it  was  contended  by  defendant's  coun- 
sel that  the  evidence  of  the  wife  was  inadmissible,  under  the  gen- 
eral rule,  which  excludes  a  wife  from  testifying  against  her 
husband. 

Kuhi^  for  Commonwealth,  argued: — That  the  female,  not- 
withstanding her  marriage  with  the  defendant,  was  a  competent 
witness  to  prove  the  seduction,  it  being  a  personal  injury,  from 
*55^1  ^"^^  necessity  of  *the  case,  upon  common  law  principles, 
and  cited  6  Binn.  286;  3  Chit.  C.  C.  L.  818  (note  250); 
1  Leach  500;  1  Vent.  Rep.  243;  2  Yeates  114;  Purd.  Dig.  1062. 

Cowan  ^  FosteTy  for  defence : — 1.  The  wife  is  incompetent. 
The  exceptions  to  the  general  rule  are  confined  strictly  to  cases 
where  the  offence  consisted  in  violence  to  the  person  of  the  wife, 
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as  in  Bently  v.  Cooke,  8  Doug.  422;  1  East  P.  C.  454;  2  Hawk. 
P.  C.  c.  46,  sec.  77 ;  Lord  Audley's  Case,  3  How.  St.  Tr.  402 ; 
Lady  Lawley's  Case,  BuL  N.  P.  287;  Whitehouse's  Case,  2 
Russel  606. 

2.  There  is  no  offence  under  the  circumstances  of  this  case. 
The  legislature  intended  to  punish  illicit  connection  procured  by 
a  false  promise,  not  where  the  promise  is  fulfilled.  The  crime  in 
the  legislative  mind  was  the  procurement  of  such  connection  by 
fraud,  artifice  and  deception,  without  intent  to  fulfil  the  promise. 
There  must  be  a  design  to  succeed  by  falsehood.  When  the 
promise  is  performed  it  shows  there  was  no  fraud  or  falsehood, 
and  according  to  all  analogy,  it  would  seem  that  if  the  seducer 
offers  to  perform  his  prombe  of  marriage,  and  the  female  refuses, 
no  indictment  could  be  sustained.  The  mischief  under  the  old 
law  was  not  seduction  followed  by  marriage,  nobody  complained 
of  this,  but  rather  rejoiced  so  bad  a  business  was  so  well  mended. 
The  evil  was  the  refusal  of  the  seducer  to  marry  the  female;  that 
is  the  gist  of  the  offence;  it  is  that  which  the  legislature  intended 
to  punish. 

8.  The  evidence  is  insufficient.  Without  the  testimony  of  the 
female  it  cannot  be  known  that  the  promise  of  marriage  was  the 
effective  inducement. 

Burrelly  for  the  prosecution : — 1.  The  wife  is  competent  on 
several  grounds,  she  is  so  ex  necessitate.  She  is  so  because  the 
facts  to  be  proved  occurred  before  the  marriage,  and  marital 
confidence  has  *never  actually  subsisted  between  these  r^cco 
parties.  The  case  is  not  within  the  reason  of  the  rule, 
nor  the  scope  of  a  legal  policy  which  exclude  a  wife :  6  East 
192;  13  Peters  221;  8  Watts  257;  7  Verm.  506.  She  is 
competent  under  the  count  for  fornication  and  bastardy  at 
least :  2  Stark  Ev.  552-3  and  notes.  The  marriage  was  fraud- 
ulently procured  to  close  the  wife's  mouth ;  this  should  be  left  to 
the  jury :  2  Yeates  114.  She  was  competent  before,  and  cannot 
be  rendered  otherwise  by  the  fraud  or  trick  of  the  defendant : 
2  Stark.  Ev.  552  in  note;  Wakefield's  Case,  1  East  P.  C.  454. 

2.  The  fact  of  marriage  is  not  material  to  the  issue ;  it  dis- 
proves none  of  the  allegata  in  the  indictment.     If  admitted,  how* 
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ever,  the  prosecution  should  be  allowed  to  show  either  force,  or 
firaud  and  desertion. 

8.  The  marriage  is  no  matter  of  defence,  or  ground  of 
acquittal  known  to  the  law.  Before  the  Act  of  1849,  seduction 
was  a  private,  fornication  a  public  wrong,  and  if  there  was  a 
marriage  promise  its  breach  was  also  a  private  injury.  These 
private  wrongs  remain  as  before,  and  the  plain  intent  of  the  legis- 
lature was  to  make  fornication,  when  accomplished  by  means  of 
a  marriage  promise,  more  highly  penal.  If  reparation  of  the 
private  injury,  by  marriage,  satisfies  also  the  public  wrong,  a 
recovery  of  damages  in  a  civil  suit  for  breach  of  promise,  being 
satisfaction  in  the  eye  of  the  law,  should  have  the  same  effect 
The  private  wrong  may  be  repaired,  but  the  public  wrong,  the 
crime,  remains^  The  offence  of  seduction  was  complete  before 
the  marriage,  and  no  act  of  the  parties  could  extinguish  it.  The 
penalty  can  only  be  escaped  by  pardon,  a  power  vested  in  the 
executive,  but  which  the  theory  of  the  defence  gives  to  the 
injured  individual. 

The  evidence  was  rejected  by  the  court,  whereupon  the  Com- 
monwealth proved  the  admissions  of  defendant  that  he  was  the 
father  of  the  child,  and  that  it  had  been  *begottcn  under 
-I  promise  of  marriage.  It  also  appeared  that  the  defendant 
had  been  in  the  habit  of  visiting  the  girl  for  three  or  four  years 
previous  to  birth  of  the  child,  and  the  child  was  bom  before  the 
marriage. 

Upon  behalf  of  the  defence  the  marriage  was  given  in  evidence 
to  the  jury  under  objection  from  Commonwealth's  counsel.  No 
other  evidence  was  offered  by  defendant. 

The  Commonwealth  then  offered  the  same  proof  as  to  the 
marriage  and  subsequent  desertion,  which  had  been  given  to  the 
court  on  the  question  of  the  reception  of  the  wife's  evidence. 
This  was  objected  to  by  defence  and  objection  sustained. 

After  argument  by  Kuhn%  and  Burrellj  for  Commonwealth, 
and  Fo9ier  and  Cowan^  for  defendant ;  the  court,  Knox,  P.  J., 
charged  the  jury  in  substance,  as  follows : 

That  the  view  which  the  court  took  of  the  legal  effect  of  the 
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marriage,  woald  render  unnecessary  a  critical  examination  of  the 
several  requisites  of  the  statute  under  which  the  indictment  was 
framed. 

The  evidence  fully  establishes  the  fact  that  six  months  previous 
to  the  finding  of  this  indictment  by  the  grand  jury,  the  defendant 
was  legally  married  by  the  Rev.  Mr.  Rugan,  of  the  Lutheran 
Church,  to  the  female  whom  he  is  charged  with  having  seduced. 
She  is  by  the  laws  of  God  and  man  his  wife,  and  as  such  is  en- 
titled to  all  the  rights  which  are  incident  to  that  relation.  Can 
he  now  be  convicted  and  punished  for  her  seduction  before 
marriage  ?  It  is  not  the  carnal  connection  even  when  induced  by 
the  solicitation  of  the  man  that  is  the  object  of  this  statutory 
penalty,  but  it  is  the  seduction  under  promise  of  marriage 
which  is  an  offence  of  so  grievous  a  nature  as  to  require  this 
exemplary  punishment.  What  promise  ?  One  that  is  kept  and 
performed  ?  Clearly  not,  but  a  false  promise  broken  and  violated 
after  performing  its  fiendish  purpose.  *The  evil  which  r^itccc 
led  to  the  enactment  was  not  that  females  were  seduced 
and  then  made  the  wives  of  the  seducer,  but  that  after  the  ends 
of  the  seducer  were  accomplished  his  victim  was  abandoned  to 
her  disgrace.  An  objection  to  this  construction  is  that  it  places 
within  the  power  of  the  seducer  a  means  of  escaping  the  penalty. 
So  be  it.  This  is  far  better  than  by  a  contrary  construction  to 
remove  the  inducement  to  a  faithful  adherence  to  the  promise 
which  obtained  the  consent.  The  jury  were  therefore  instructed 
that  in  the  opinion  of  the  court  the  marriage  afforded  a  defence 
to  the  counts  for  seduction,  but  that  in  order  to  provide  for  the 
maintenance  of  the  child,  which  was  born  before  wedlock,  there 
might  be  a  conviction,  if  they  were  satisfied  of  defendant's  guilt, 
upon  the  count  for  fornication  and  bastardy. 

The  jury  found  the  defendant  guilty  of  fornication  and  bas- 
tardy, but  not  guilty  of  seduction,  and  he  was  sentenced  accord- 
ingly. 

Vide  Dinkey  v.  Commonwealth,  5  Harris  126. 
END  OF  VOL.  I.  AMERICAN  LAW  JOURNAL. 
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5,,g-.  *In  the  Court  of  Common  Pleas  for  the  City  and  County  of 

Philadelphia. 

Jones  v.  Whitehead. 

1.  A  court  of  chancery  in  England  will  interpose  to  restrain  snch  persons 
as  tenants  and  others  having  but  a  limited  interest  in  real  estate  from  com- 
mitting waste  when  the  acts  about  to  be  done  will  work  a  lasting  Injarj  to 
the  inheritance. 

2.  A  tenant  from  year  to  year  is  bound  by  law  to  treat  a  farm  in  a  husband- 
like  manner,  according  to  the  custom  of  the  country,  and  when  he  does  not 
a  Court  of  Common  Pleas  in  Pennsylvania  will  restrain  him  by  writ  of  es- 
trepcment  under  the  act  of  29th  March,  1822,  from  doing  any  injury  to  the 
premises  by  acts  contrary  thereto.  And  where  the  lease  has  expired  by  its 
own  limitation,  such  writ  of  estrepement  may  issue  without  a  prerious  no- 
ticc  to  quit. 

3.  A  tenant  in  England  will  not  be  permitted  to  remove  anything  from  the 
land,  contrary  to  the  custom  of  the  country  and  to  the  good  husbandry  of 
the  farm,  such  as  dung,  compost,  or  muck,  hay,  straw  and  fodder,  &c. 

4.  Ploughing  down  sod  and  grass  for  the  purpose  of  sowing  the  land  with 
corn  under  the  circumstances  of  the  case,  was  held  to  be  waste,  and  the 
court  restrained  the  writ  of  estrepement  issued  to  restrain  the  tenant. 

The  opinion  of  the  court  was  delivered  by 

Parsons,  J. — In  this  case  there  was  a  writ  of  estrepement 
issued,  on  a  petition  of  the  plaintiff,  alleging  that  the  defendant 
was  a  tenant  on  his  farm  for  a  year,  and  that  he  was  committing 
waste  upon  the  premises  by  his  ploughing  down  sod  and  grass 
for  the  purpose  of  sowing  the  land  with  corn ;  and  that  if  he 
was  permitted  to  persist  in  it,  those  acts  would  cause  a  great  and 
lasting  injury  to  the  freehold  interest  of  the  plaintiff.     That  the 
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defendant  was  acting  in  this  respect  contrary  to  the  rules  of 
good  husbandry,  and  *was  violating  at  least  the  implied  p^«^ 
conditions  of  his  lease.  After  the  issuing  and  service  of  the 
writ,  the  defendant  appeared  and  moved  for  a  rule  to  show  cause 
why  the  writ  of  estrepement  should  not  be  dissolved.  On  the  hear- 
ing of  this  rule  numerous  depositions  have  been  read  on  both  sides, 
and  the  cause  discussed  not  only  upon  the  facts,  but  various 
questions  of  law  have  been  raised  against  the  propriety  of  sus- 
taining this  proceeding.  I  think  they  may  all  bo  arranged  under 
the  following  propositions : 

We  are  asked  to  dissolve  this  writ  on  three  grounds : — 

1st.  Because  it  is  intende<l  that  the  acts  complained  of  by  the 
plaintiff,  if  committed  by  the  defendant,  are  not  in  law  waste. 

2d.  That  before  this  writ  could  be  sued  out  by  the  landlord, 
he  was  required  by  the  Act  of  Assembly  to  give  notice  to  the  tenant 
to  quit. 

3d.  That  under  the  evidence  disclosed  the  complaint  made 
by  the  plaintiff  that  waste  has  been  committed  is  not  sustained, 
because  those  acts  are  not  an  injury  to  his  farm. 

No  principle  of  law  is  better  settled  than  that  a  court  of  chan- 
cery will  interpose  by  injunction  to  restrain  such  persons  as  tenants 
and  others  from  committing  waste,  having  but  a  limited  interest 
in  a  possession  of  property,  when  the  acts  about  to  be  done  will 
work  a  lasting  injury  to  the  inheritance.  This  has  been  fully 
admitted  in  the  arguments.  But  it  has  been  contended  this  is  the 
limit  of  the  exercise  of  the  power  of  this  court,  and  that  it  has 
been  extended  no  further.  Hence  it  has  been  said  that  a  court 
of  chancery  will  not  interpose  their  authority  by  injunction,  where 
the  acts  done  or  threatened  to  be  done,  are  only  contrary  to  the 
course  of  good  husbandry,  and  work  no  ultimate  irreparable  in- 
jury to  the  freehold. 

But  such  I  apprehend  is  not  a  correct  understanding  of  the 
action  of  a  court  of  equity,  nor  have  their  powers  *been  pj,,Q 
circumscribed  to  such  a  limit.     For  we  find  that  it  is  ruled  in 

Onslow  V. ,  16  Ves.  173,  that  the  principle  relative  to  the 

exercise  of  the  power  of  a  court  of  chancery  in  granting  an  in- 
junction to  stay  waste,  applies  equally  in  the  case  of  a  tenancy 
from  year  to  year,  as  to  a  lease  for  a  longer  term ;  and  that  the 
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judges  in  that  court  hare  uniformly  decided  that  a  tenant  from 
from  year  to  year  tnust  treat  a  farm  in  a  hushand-like  manner, 
according  to  the  custom  of  the  country  ;  and  when  he  do^  not, 
a  court  of  chancery  will  give  its  aid  to  restrain  him  from  doing 
any  injury  to  the  premises  by  acts  contrary  thereto.  And  so  far 
has  this  authority  been  exercised,  that  they  will  not  permit  a 
tenant  to  remove  anything  from  the  land,  except  those  things 
which  he  could  do  according  to  the  custom  of  the  country  where 
the  farm  is  situated,  when  the  removal  of  such  things  be  contrary 
to  the  good  husbandry  of  the  farm. 

Therefore,  it  was  ruled,  in  the  case  of  Lathrop  v.  Marsh,  5  Ves. 
258,  when  it  was  alleged  in  the  affidavits  for  the  injunction,  that 
the  defendant  was  taking  and  carrying  away  from  the  farm,  dung, 
compost,  or  muck,  hay,  straw  and  fodder,  &c.,  and  that  he  held 
from  year  to  year,  although  an  injunction  was  not  then  granted, 
yet  the  Lord  Chancellor  recognised  the  principle  that  One  would 
lie.  And  in  the  case  of  Fultney  v.  Shelton,  in  the  same  book, 
page  147,  an  injunction  was  granted  against  carrying  away  frt)m 
the  premises  the  dung,  soil  and  compost,  or  the  crops  growing 
from  seeds,  kc,  and  against  ploughiug  meadow,  and  committing 
wilful  waste.  In  the  case  of  Pratt  v.  Brett,  2  Madd.  373,  an  in- 
junction was  issued  against  ploughing  up  ancient  meadow,  or  any 
of  the  old  pasture  land  belonging  to  the  farm,  and  from  sowing 
mustard  seed,  or  other  pernicious  crops,  or  from  removing  from 
the  land,  hay,  straw  or  dung,  or  doing  any  other  waste  upon  the 
premises.     The  cases  of  Perrat  v.  Perrat,  *3  Atk.  94, 

-I  Robinson  v.  Setten,  and  Strathmorc  v.  Borrest,  2  Bro. 
G.  R.  73,  fully  sustain  the  doctrine  that  for  waste  committed,  or 
about  to  be  committed  by  a  tenant  from  year  to  year,  or  persons 
having  other  estates,  a  court  of  equity  will  restrain  the  person 
in  possession  by  injunction. 

This  subject  also  seems  to  have  been  fully  considered  by  Chan- 
cellor Kent,  in  the  case  of  Kane  v.  Vanderbur^,  1  Johns.  Oh. 
11 ;  and  the  doctrine  so  fully  shown  by  the  cases  already  cited, 
is  recognised  by  him.  And  it  is  said  in  2  Story's  Eq.  197,  that 
an  injunction  may  be  obtained  against  a  tenant,  from  year  to 
year,  after  a  notice  to  quit,  to  restrain  him  from  removing  the 
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crops,  manure,  &c.,  not  according  to  the  usual  course  of  hus- 
bandry. 

From  the  cases  above  referred  to,  it  is  clear  that  the  courts  of 
chancery  in  England,  as  well  as  in  this  country,  do  not  restrict 
their  power  of  granting  injunctions  to  that  species  of  waste  which 
goes  merely  to  the  destruction  of  the  freehold,  or  a  part  of  it ; 
nor  is  it  confined  to  that  species  of  waste  which  is  sometimes 
called  a  lasting  injury  to  the  inheritance,  as  by  cutting  down 
timber  or  other  trees  growing  upon  the  land,  or  the  destruction 
of  buildings  or  a  direct  injury  to  them ;  but  it  seems  to  be  in- 
tended to  restrain  all  those  kinds  of  waste  or  injury  to  the  inher- 
itance which  deteriorates  the  land  when  used  for  agricultural 
purposes,  when  carried  to  such  an  extent  as  will  materially 
injure  the  rights  of  the  landlord  or  reversioner  when  coming  into 
the  possession,  so  that  the  property  cannot  be  well  appropriated 
to  those  purposes  for  which  it  was  originally  intended,  when  ho 
parted  with  the  possession.  The  doctrine  seems  to  be,  that  the 
tenant  is  bound  by  law,  when  he  rents,  to  farm  the  land  in  an 
honest  and  husband-like  manner,  according  to  the  custom  of  the 
country  where  the  land  is  situated ;  and  if  the  tenant  attempts 
to  divert  the  land  from  the  usual  course  of  husbandry  in  such  a 
♦way  as  materially  to  injure  the  same,  a  court  of  equity  ^^^q 
will  restrain  him  by  injunction  from  committing  waste  of 
this  description.  As  I  understand  the  decisions,  the  court  pro- 
ceed upon  the  principle,  that  it  is  a  violation  of  the  implied  con- 
tract in  the  lease. 

If,  then,  a  court  of  chancery  would  interpose  by  injunction,  it 
is  clear  that  this  court  have  the  power,  under  the  Act  of  the  29th 
of  March,  1822,  to  interfere  and  restrain  a  tenant  by  the  writ  of 
estrepement,  for  that  aci  authorizes  this  writ  to  issue  in  all 
cases  when  waste  has  been  committed,  or  when  it  is  threatened, 
if  the  plaintiff's  case  is  within  any  of  the  causes  mentioned  in 
the  act. 

Entertaining  this  view  of  the  law,  in  my  opinion,  the  acts  com- 
plained of  by  the  plaintiff,  if  sufficiently  sustained  by  proof,  are 
waste  within  the  law,  and  that  it  is  waste  of  such  a  kind  as  will 
justify  the  court  in  sustaining  the  writ. 

The  second  reason  alleged  for  dissolving  the  estrepement  is, 
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that  before  it  issued,  the  landlord  had  given  no  notice  to  the  ten- 
ant to  quit.  The  language  of  the  Act  of  Assembly  in  relation  to 
this  point  is  as  follows :  "  It  shall  and  may  be  lawful  for  any 
owner  or  owners  of  lands  or  tenements,  leased  or  let  for  years  or 
at  will,  at  any  time  during  the  continuance  or  after  the  expira- 
tion of  such  demise,  and  due  notice  given  to  the  tenant  or  ten- 
ants  to  leave  the  same,  according  to  the  provisions  of  the  Act 
of  Assembly  in  such  case  made  and  provided,"  &c.,  &c.  I  am 
inclined  to  think  a  fair  construction  of  this  act  requires  that  be- 
fore a  landlord  can  have  this  writ,  he  must  have  given  a  notice 
to  his  tenant  to  leave  the  premises,  if  by  the  law  the  tenant  is 
entitled  to  such  notice. 

But  it  has  been  contended  by  the  counsel  for  the  plaintiff  that 
in  this  case  there  was  a  lease  for  but  one  year,  and  therefore,  as 
the  defendant  was  bound  to  leave  at  the  termination  of  the  lease, 
*in  ^®  '*  ^^*  within  the  Act  of  Assembly,  *when  the  tenant 
could  demand  a  notice  to  leave  the  premises.  In  the  case 
of  Bedford  v.  McElberson,  2  S.  &  R.  50,  it  was  held  when  a 
lease  is  to  expire  at  a  certain  time,  there  can  be  no  occasion  to 
give  notice  to  quit.  In  the  case  of  Logan  v.  Herron,  8  S.  &  R. 
460,  it  was  said  by  Chief  Justice  Tilghman,  *^  where  the  lease  is 
to  determine  at  a  certain  time,  there  can  be  no  occasion  for  no- 
tice, because  the  time  of  termination  is  as  well  known  to  the  ten- 
ant as  the  landlord."  That  decision  was  made  in  a  proceeding 
under  the  Landlord  and  Tenant  Act  and  on  a  construction  of  the 
Act  of  the  21st  of  March,  1772. 

In  the  case  of  Lesley  v.  Randolph,  4  Rawle  126,  Judge 
Kennedy,  in  delivering  the  opinion  of  the  courts,  remarks :  ^^  It 
seems  to  be  established  in  England,  as  well  as  here,  that  when  a 
lease  or  demise  is  determinable  on  a  certain  event,  or  at  a  par- 
ticular period,  no  notice  to  quit  is  necessary,  because  both  parties 
are  equally  apprised  of  the  determination  of  the  term ;  and  it  is 
not  material  whether  it  be  only  for  a  single  year,  or  any  longer 
period. 

And  in  Overdeer  v.  Lewis,  1  W.  &  S.  90,  it  was  held  that 
where  the  lease  had  expired  by  its  own  limitation,  the  landlord, 
without  notice  to  quit,  might  forcibly  dispossess  the  tenant  on 
the  instant,  by  night  or  by  day. 
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It  appears  from  the  evidence  that  the  defendant  had  occupied 
the  farm  daring  the  year  1846,  in  the  spring  of  1847  he  told  the 
plaintiff  that  he  would  give  him  but  four  hundred  dollars  for  the 
farm  for  the  year  1847,  and  it  would  seem  to  this  the  plaintiff 
assented.  It  was  conceded  in  the  argument  there  was  a  new 
bargain  made  last  spring,  and  that  the  defendant  rented  the  farm 
for  but  one  year.  If  such  is  the  fact,  then,  according  to  the 
construction  put  upon  the  Act  of  1772,  no  notice  to  quit  would 
be  required,  and  the  provisions  of  the  Act  of  1822  authorize 
^the  writ  of  estrepement  to  issue  when  a  notice  is  given  r-^^c^ 
under  the  landlord  and  tenant  act,  and  the  view  taken  of 
that  act,  is  this,  that  when  the  lease  is  to  determine  at  a  par- 
ticular time,  this  a  notice  at  the  time  of  making  of  the  contract, 
and  therefore  the  necessity  of  any  subsequent  notice  is  superseded 
by  the  contract  itself.  Such  being  the  law,  in  my  opinion  there 
was  no  other  or  previous  notice  required  to  be  given  by  the  plain- 
tiff to  the  defendant  before  he  issued  this  writ.  If  this  view  is 
correct,  then  all  that  is  demanded  by  the  Act  of  Assembly  seems 
to  have  been  complied  with,  and  this  position  assumed  by  the 
defendant's  counsel  cannot  be  sustained. 

The  last,  and  by  far  the  most  difficult  point  which  arises  in  the 
cause  is,  whether  under  the  evidence  before  us  the  acts  complained 
of  are  waste  ;  or  whether  the  ploughing  up  the  meadow  ground 
was  farming  contrary  to  the  custom  of  the  country,  or  whether 
those  acts,  if  fully  proved,  would  be  bad  husbandry,  and  a  ma- 
terial injury  to  the  premises.  The  reason  why  this  point  has 
been  rendered  difficult  of  determination  arises  from  the  fact  that 
there  is  much  conflicting  testimony.  Hence  when  the  court 
determine  law,  and  fact,  and  arc  compelled  to  weigh  the  evidence 
it  is  always  attended  with  considerable  trouble.  Frequently 
there  is  great  perplexity  in  fixing  a  correct  standard  of  judgment 
on  the  facts,  and  therefore  I  have  held  this  case  longer  under 
consideration  than  I  should  have  done  if  its  ultimate  decision  had 
turned  upon  the  application  of  any  legal  principles.  But  from 
a  careful  examination  of  the  evidence,  and  upon  mature  reflection, 
I  am  of  the  opinion  that  the  acts  complained  of  by  the  plaintiff 
against  the  defendant,  and  which  he  was  committing  when  this  writ 
issued,  are  waste:  that  they  are  of  such  a  nature  as  would  prove 
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an  injury  to  the  plaintiff's  farm;  that  it  is  a  course  of  farming 
contrary  to  the  general  custom  of  the  country,  and  a  violation  of 


* 
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the  rules  *of  good  husbandry,  and  consequently  a  viola- 


tion of  the  implied  contract  in  the  lease,  and  that  those 
acts  are  of  such  a  character  that  a  court  of  chancery  in  England 
would  feel  required  to  arrest  by  an  injunction. 

It  has  been  contended  that  what  might  be  couBidered  bad  hus- 
bandry in  England  would  not  be  so  here.  But  I  am  not  willing 
to  admit  the  soundness  of  this  proposition  in  its  general  applica- 
tion to  all  parts  of  this  Commonwealth.  In  the  agricultural  part 
of  the  county  of  Philadelphia,  where  almost  every  acre  of  land 
is  cultivated,  and  made  to  yield  all  that  can  be  produced  of  a 
vegetable  kind,  and  large  portions  of  some  farms  are  gardens, 
and  long  fixed  meadow  land  is  producing  in  value  to  the  culti- 
vator of  the  soil  more  than  the  most  fertile  bottom  land  on  our 
rivers  would  of  wheat,  I  think  we  should  be  very  cautious  about 
suffering  the  settled  course  of  farming  to  be  disturbed. 

So,  also,  when  we  reflect  that  the  whole  vegetable  kingdom  is 
searched,  aided  by  the  light  of  science  and  chemistry,  to  find 
manures  to  enrich  the  soil,  so  that  every  farmer  may  be  satisfied 
with  the  cultivation  of  but  a  few  acres,  we  should  not  listen  with 
a  ready  ear  to  the  claim  of  a  tenant  which  will  enable  him  to 
take  off  from  the  soil  that  which  will  greatly  impoverish  the  land, 
and  return  it  to  the  landlord  in  nearly  a  barren  state,  if  not  reft 
of  its  fertility,  in  a  condition  at  least  greatly  impaired. 

It  is  difficult,  on  such  a  subject,  to  lay  down  any  general  rule, 
because  each  case  must  depend  upon  the  peculiar  facts  which  sur- 
round it,  and  on  this  point  I  do  not  wish  to  be  considered  as  fixing 
any  definite  standard,  but  simply  determine,  that  under  the  facts 
disclosed  by  the  evidence,  I  think  this  writ  ought  not  to  be  dis- 
solved. 
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*In  the  Court  of  Common  Pleas  of  Crawford  County.     [*14 
Hart  v.  Burns. 

A  party  who  has  been  obliged  to  examine  the  subscribing  witness  to  a  deed 
for  the  sole  purpose  of  complying  with  the  legal  necessity  of  this  formal 
proof  of  its  execution,  may  impeach  the  credibility  of  such  witness  by 
general  evidence,  when  he  has  been  subsequently  called  and  examined  in 
chief  by  the  other  party  in  relation  wholly  to  other  matters  than  those  con- 
neeted  with  the  execution  of  such  deed. 

This  was  a  motion  for  a  new  trial. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  court, 
which  was  delivered  by 

Church,  P.  J. — It  is  a  general  rule  in  the  law  of  evidence  tbat  the 
introduction  of  a  witness  in  proof  of  a  cause  on  trial,  is  an  aver- 
ment in  favor  of  his  general  good  character  for  truth  and  veracity 
which  the  party  whose  witness  ho  is  cannot  controvert.  The 
reason  is  that  it  would  be  in  the  nature  of  a  fraud  upon  the  ad- 
ministration of  justice  for  a  party  to  avail  himself  of  the  favorable 
testimony  of  one  of  known  general  bad  character,  and  at  the 
same  time  retain  the  right  and  ability  to  destroy  his  credit  if 
unfavorable.  To  this  general  rule,  however,  there  are  exceptions, 
or  rather  the  rule  itself,  as  is  very  plainly  indicated  in  the  reason 
given  for  it,  has  no  application  except  where  the  witness  is  of  the 
party's  own  voluntary  selection.  In  ordinary  cases,  and  particu- 
larly in  this,  the  examination  of  the  subscribing  witness  to  a 
written  instrument,  is  not  a  matter  of  choice,  but  is  enjoined  by 
law.  He  must  bo  examined  if  within  the  power  of  the  party 
to  do  so,  as  the  witness  legally  designated,  and  hence  cannot  be 
said  to  have  been  selected  like  ordinary  witnesses  from  the  world 
at  large,  and  thus  imposed  upon  the  court  as  specially  worthy  of 
belief.  Nor  is  the  party  bound  by  what  the  ^witness  tes-  p^^^ 
tifies,  but  what  may  contradict  him,  that  is,  he  may  prove 
the  facts  to  be  otherwise,  and  consequently  ought  to  be  permitted 
to  introduce  any  relevant  testimony  having  such  tendency. 

It  may  also  bo  observed  that  the  witness  to  the  execution  of 
the  paper  is  not  sworn  in  chief  on  the  issue  as  a  general  witness, 
but  his  testimony  is  addressed  to  the  court.     This  latter  must  be 
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satisfied  of  the  legal  sufiSciency  of  the  proof  of  its  execution,  and 
so  determine  before  the  same  can  go  in  evidence  to  the  jury. 
Can  it  then  be  said  that  such  witness  comes  within  the  rale  ? 
However  this  may  be,  it  seems  very  clear  that  the  reason  for  the 
rale  will  not  apply  to  a  witness  whom  the  law  forces  upon  a  party, 
as  in  the  case  before  the  court. 

The  question  as  presented  is  apparently  a  novel  one.  No  ad- 
judication directly  upon  it  has  been  found,  except  as  reported  in 
the  case  of  State  v.  Norris,  1  Haywood,  wherein  it  seems  the 
prosecutor  was  permitted  to  discredit  his  own  writing,  which  is 
further  than  this  court  can  go.  The  main  principles  here  in- 
volved are  believed  to  be  embraced  in  Lowe  v.  Jolliffe,  1  Black. 
W.  865,  and  recognised  in  Goodtitle  v.  Clayton,  4  Burr.  2224 ; 
and  also  in  Richardson  v.  Allan,  2  Stark.  834  (8  E.  C.  L.  R. 
871) ;  also  in  Gwin  v.  Ambrose,  8  B.  &  C.  746  (10  E.  C.  L.  R. 
220);  and -in  our  own  courts  as  reported  in  Cowden  v.  Reynolds, 
12  S.  k  R.  281 ;  and  besides  these  is  clearly  sustained  in  1 
Stark.  Ev.  185,  and  in  1  Greenl.  sec.  442-8,  as  well  as  by  the 
general  principles  and  philosophy  of  evidence.  This  court,  there- 
fore, in  view  of  and  in  accordance  with  what  is  believed  to  be  the 
trae  spirit  and  object  of  the  rule  of  evidence  alluded  to,  answers 
the  question  raised  in  the  affirmative.  And  because  we  perceive 
no  legal  injustice  done,  the  defendant  by  permitting  plaintiff  to 
impeach  the  general  character  of  one  of  the  subscribing  witnesses 
*161  ^  ^^^  deed,  after  he  had  '''been  called  and  examined  in  chief 
by  defendant  to  matters  wholly  extrinsic  to  the  deed  and  its 
execution,  the  rale  for  the  new  trial  will  be  discharged. 

DerricksoTiy  for  plaintiff;  Riddhy  for  defendant. 
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*Jn  the  United  States  Dutrict  Court.   In  Admiralty.   [*97 

Charles  J.  Lovett,  Josiah  Lovbtt,  Jr.,  Elliott  Woodbury 
AND  Seward  Lee,  Owners  of  the  Brig  Malaga,  v.  John  E. 
BisPHAM,  Lieutenant,  Commanding  the  United  States 
Brig  Boxer. 

1.  The  ordinary  practice  of  the  admiraltj  court  is  to  entertain  the  question 
of  damages  as  well  as  costs  at  the  same  time  with  the  principal  question  of 
the  legality  of  the  arrest ;  revenue  laws  form  an  exception,  however. 

2.  A  certificate  of  probable  cause  cannot  be  granted  where  there  has  been 
neither  claim  nor  trial,  nor  decree,  nor  anything  to  which  an  appeal  could 
lie,  because  there  is  nothing  to  inform  the  conscience  of  the  judge  as  to 
the  propriety  of  giving  or  withholding  the  certificate. 

3.  Probable  cause  defined  and  explained.  If  there  is  reasonable  ground  for 
a  seizure,  and  this  is  a  question  of  fact,  it  is  a  defence  to  a  libel  for  damages. 

4.  An  act  of  restitution  and  acceptance,  as  was  the  case  here,  is  a  mutual  re- 
lease, and  bars  the  libellant's  claim  had  it  been  never  so  meritorious. 

This  was  a  case  of  marine  tort.  The  facts  of  the  case  are  set 
forth  in  the  opinion  of  the  court,  which  was  delivered  by 

Kane,  J. — ^By  the  Act  of  Congress,  8d  March,  1819,  *8  p^gg 
Stat.  L.  582,  the  President  of  the  United  States  is  authorized, 
whenever  he  shall  deem  it  expedient,  to  cause  any  of  the  armed 
vessels  of  the  United  States  to  cruise  on  the  coast  of  Africa  and 
elsewhere,  with  orders  to  seize,  take  and  bring  into  port  all  Amer- 
ican ships  which  have  taken  on  board,  or  which  may  be  intended 
for  the  purpose  of  taking  on  board,  slaves,  in  violation  of  the 
Acts  of  Congress  prohibiting  the  slave  trade ;  and  by  the  same 
act,  it  is  made  the  duty  of  the  commanders  of  public  ships  so 
employed,  whenever  they  shall  have  "made  any  capture"  of  an 
American  vessel  contravening  those  acts,  to  bring  her  for  adjudi- 
cation into  the  state  to  which  the  "  vessel  so  captured"  belongs. 

Among  the  acts  thus  referred  to  are  that  of  22d  March,  1794, 
1  Stat.  L.  847,  which  denounces  the  penalty  of  forfeiture  against 
every  ship  or  vessel  sailing  from  any  port  of  the  United  States, 
for  the  purpose  of  carrying  on  any  trade  or  traffic  in  slaves,  or 
of  procuring  slaves  to  be  transported  to  any  foreign  country, 
that  of  10th  May,  1800,  9  Stat.  L.  70,  which  subjects  to  for- 
feiture  the  interest  of  every  citizen  or  resident  of  the  United 
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States  in  any  vessel  employed  or  made  use  of  "  in  the  transporta- 
tion of  slaves  from  one  foreign  country  to  another  ;*'  that  of  21st 
April,  1818, 3  Stat.  L.  450,  the  second  section  of  which  is  almost 
identical  with  the  provision  I  have  referred  to  in  the  Act  of  1794 ; 
and  that  of  15th  May,  1840,  3  Stat.  L.  600,  which  denounces  as 
piracy  the  crime  of  seizing  a  free  negro  in  any  foreign  country, 
or  decoying,  bringing,  carrying,  or  receiving  him  on  board  a  ship, 
with  intent  to  make  him  a  slave,  or  to  confine  or  detain  him  on 
board  with  such  intent,  or  to  offer  or  attempt  to  sell  him  as  such, 
or  to  land  him  with  intent  to  make  such  a  sale,  or  after  such  a 
sale  has  been  made. 

These   acts  were  followed  by   the   Treaty  of   Washington, 
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August,  1842,  8  Stat.  L.  576,  by  which  it  was  ^stipulated 


between  the  United  States  and  Great  Britain,  "  that  each 
nation  should  prepare,  equip  and  maintain  in  service  on  the  coast 
of  Africa,  a  suitable  or  adequate  squadron  or  naval  force,  to 
carry  in  all  not  less  than  eighty  guns,  to  enforce  separately  and 
respectively  the  laws,  rights  and  obligations  of  each  of  the  two 
countries  for  the  suppression  of  the  slave  trade." 

In  accordance  with  the  first  cited  of  these  Acts  of  Congress, 
and  in  compliance  with  the  treaty  stipulation,  the  President  of 
the  United  States,  on  the  20th  December,  1844,  ordered  Com- 
modore Skinner  to  proceed  with  a  squadron  to  the  coast  of  Africa 
to  cruise  there  for  the  suppression  of  this  traflBc.  In  the  instruc- 
tions of  the  Secretary  of  the  Navy  to  this  officer,  he  was  told : 
"  the  cunning  of  the  slave  trader  is  constantly  framing  new  dis- 
guises to  elude  detection  and  escape  the  consequences  of  his 
crimes.  To  some  of  these  devices  it  may  be  useful  to  call  your 
attention.  It  is  not  to  be  supposed  that  vessels  destined  for  the 
slave  trade  will  exhibit  any  of  the  usual  arrangements  for  that 
traffic.  They  take  especial  care  to  put  on  the  appearance  of 
honest  traders,  and  to  be  always  prepared  as- if  in  pursuit  of 
lawful  commerce.  It  is  their  practice  to  run  into  some  river  or 
inlet,  where  they  have  reason  to  believe  that  slaves  may  be  ob- 
tained, make  their  bargain  with  the  slave  factor,  deposit  their 
hand-cuffs  and  other  things  calculated  to  betray  them,  and  then 
sail  on  an  ostensible  trading  voyage  to  some  neighboring  port. 
At  the  appointed  time  they  return,  and  as  the  slaves  arc  then 
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ready  to  be  shipped,  they  are  taken  on  board  without  delay,  and 
the  vessel  proceeds  on  her  voyage.  Thus  the  slavers  do  not  carry 
within  themselves  any  positive  proof  of  their  guilt,  except  before 
they  reach  the  coast,  and  after  they  leave  it  with  slaves  on  board. 
Nevertheless,  there  is  a  variety  of  signs  and  indications  by  which 
their  true  character  may  at  all  times  be  conjectured." 

♦The  secretary  then  points  out  some  of  the  marks  by  r*i  qa 
which  a  slaver  may  be  recognised,  and  some  of  the  artifices 
by  which  he  generally  seeks  to  mask  his  character.  He  adds  : 
"  These  are  a  few  only  of  the  devices  to  which  the  slave  trader 
resorts.  In  calling  your  attention  to  them,  I  have  only  in  view 
to  impress  you  with  a  deep  sense  of  the  artful  character  of  the 
adversaries  with  whom  you  will  have  to  deal,  and  of  their  reck- 
less disregard  of  all  truth  and  honor,  as  well  as  of  all  law  and 
humanity.  Nothing  but  the  utmost  vigilance  and  caution  will 
enable  you  to  detect  them.  I  have  no  doubt  that  your  own  obser- 
vation and  sagacity  will  soon  discover  other  contrivances  for  de- 
ceiving and  escaping  you,  and  I  have  as  little  doubt  that  you  will 
apply,  promptly  and  effectually,  the  requisite  means  of  defeating 
all  such  attempts." 

Lieutenant  Bispham,  commanding  the  brig  Boxer,  one  of  the 
squadron  under  Commodore,  Skinner,  was  directed  to  cruise  in 
the  vicinity  of  Kabenda,  "where,"  said  his  orders,  "our  flag, it 
is  believed,  is  frequently  employed  to  cover  the  designs  of 
slavers."  Immediately  on  his  arrival  off  that  port,  and  before 
anchoring.  Lieutenant  Bispham  was  informed  by  the  commander 
of  a  British  frigate,  that  an  American  brig  was  lying  in  Kabenda 
bay,  under  suspicious  circumstances;  and  on  the  following  day,  the 
18th  April,  1846,  he  directed  her  to  be  boarded  in  consequence. 

On  producing  her  paper  at  the  call  of  the  boarding  officer,  she 
proved  to  be  the  American  brig  Malaga,  of  Beverly,  Massa- 
chusetts, with  a  cargo  of  farina,  rice,  rum,  gunpowder,  &c.,  from 
Rio  de  Janeiro,  bound  to  Kabenda  and  St.  Thomas,  and  back  to 
Rio.  Her  consignee  at  Kabenda  was  a  noted  slave  factor,  named 
Da  Cuntra ;  the  port  was  one  devoted  exclusively  to  the  slave 
trade  and  its  tributaries;  and  the  cargo  was  entirely  suited  to  the 
exigencies  of  that  traffic.  A  part  of  her  cargo,  and  a  number  of 
passengers  (foreigners),  had  been  already  landed. 

(341) 


Digitized  by 


Google 


101  THE  MALAGA.  [A.  L.  J. 

♦Lieut.  Bispham,  haviog  seized  her,  called  for  her 
-^  charter-party ;  and  this,  being  then  presented  for  the  first 
time,  showed  that  she  was  under  charter  to  Manuel  Pinto  de 
Fouseca,  whose  name,  as  the  great  employer  of  American  vessels 
in  the  Brazilian  slave  trade,  is  familiar  to  our  political  and  judi- 
cial records.  The  charter-party  itself  was  similar  in  all  respects 
to  that  which  is  ordinarily  used  to  cover  these  frauds  upon  our 
flag ;  it  left  the  port  or  ports  of  destination  to  be  indicated  by 
the  charterer's  agents ;  it  stipulated  for  the  conveyance  of  pas- 
sengers, not  negroes ;  and  the  rate  of  charter,  1800  milreas,  about 
1400  dollars  a  month,  paid  for  the  first  month  in  advance,  the 
vessel  being  of  less  than  184  tons,  implied  that  the  voyage  was 
one  of  peculiar  hazards.  The  vessel,  moreover,  when  leaving 
the  United  States  for  Rio,  had  laid  in  a  stock  of  provisions  for  a 
year ;  her  crew  had  been  shipped  for  18  months,  the  voyages 
beyond  Rio  to  be  such  as  the  captain  might  direct ;  among  which 
the  deposition  of  one  of  the  crew  shows  that  a  voyage  to  the 
coast  of  Africa,  though  not  named,  was  understood  to  be  in- 
cluded. 

In  addition  to  all  this,  the  answer,  which  is  not  contradicted 
under  oath,  as  it  should  have  been,  unless  the  facts  set  forth  in  it 
are  to  be  regarded  as  admitted,  avers,  that  in  conversations  of 
the  captain  with  the  captors,  ^'  it  was  not  alleged  by  him,  that  it 
was  his  intention  to  barter  her  coast  goods  on  shore,  or  to  carry 
back  a  return  cargo  to  Rio  de  Janeiro ;  but  he  admitted  that  the 
cargo  on  board  was  to  be  exchanged  for  slaves,  and  used  in  that 
traflSc."  And  this  is  confirmed  by  the  testimony  of  Purser  Hart- 
well  :  ^^  I  remarked  to  Captain  Lovett,  you  must  know  the  char- 
acter of  the  cargo  was  such  as  is  generally  used  on  the  coast  in 
the  slave  trade ;  and  his  reply  in  substance  was,  he  was  not  bound 
to  know  anything  about  it,  and  if  that  was  the  only  business 
carried  on  at  Kabenda,  it  was  not  necessary  for  him  to  be  ac- 
quainted with  it,  nor  for  what  purposes  his  cargo  was  to  be 
applied." 

*1021       *^h^  Malaga,  having  arrived  in  the  United  States  in 

charge  of  a  prize  crew,  was  libelled  by  the  District- Attorney 

of  the  United  States  for  the  district  of  Massachusetts,  on  the  16th 

June,  1846.     The  libel  was  of  two  counts,  the  first  charging  that 
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being  the  property  of  American  citizens,  she  was  employed  in  trans- 
porting slaves  from  one  foreign  country  to  another ;  the  second, 
that  she  was  fitted  out,  &c.,  and  caused  to  sail  from  the  United 
States  for  the  purpose  of  procuring  negroes  to  be  transported 
from  Africa  to  some  port  or  place,  for  the  purpose  of  there  being 
sold  as  slaves ;  the  first  count  being  founded  apparently  on  the 
Act  of  Congress  of  1800,  and  the  second,  on  those  of  1794  and 
1818.  The  process  was  returned  on  the  8d  July,  an  appearance 
was  noted  upon  the  docket  by  a  proctor  of  the  court,  a  stipula- 
tion was  entered  into  for  costs  preliminary  to  a  claim  by  the 
owners,  and  depositions  were  taken  before  a  commissioner,  the 
proctor,  for  the  owners  or  claimants,  attending  him.  Subsequently, 
on  motion  of  the  District- Attorney,  it  was  ordered  by  the  court, 
that  ^'  said  libel  be  discontinued,  and  said  brig  Malaga  be  deli- 
vered to  Charles  J.  Lovett,  captain  thereof:"  and  a  warrant  of 
delivery,  having  issued,  was  returned  by  the  marshal  on  the  17th 
July,  that  he  had  "  caused  the  vessel  to  be  delivered  to  C.  J. 
Lovett,  and  had  taken  his  receipt  therefor  ;"  which  is  verified  by 
the  receipt  itself;  "July  17th,  1846,  received  from  the  United 
States  marshal,  in  and  for  the  District  of  Massachusetts,  the 
within  named  brig  Malaga  and  appurtenances,  in  the  same  state 
as  when  seized  and  detained  by  him.  Charles  J.  Lovett,  master 
brig  Malaga."  No  formal  claim  was  ever  made  of  record,  and 
no  answer  was  filed. 

In  June,  1847,  Lieut.  Bispham  returned  from  the  coast  in- 
valided ;  and  on  the  17th  July  succeeding,  this  proceeding  was 
instituted  against  him  by  a  monition  issued  at  the  instance  of  the 
owners  and  captain  of  the  Malaga. 

'*'The  libel  asks  damages  for  the  unlawful  detention  of  r^e-t  ao 
the  vessol,  the  use  of  her  stores  while  under  detention? 
certain  injuries  done  to  her  sails,  rigging  and  other  appurtenances, 
and  the  personal  duress  of  the  captain.  The  answer  refers  to 
the  instructions  of  Lieutenant  Bispham,  from  his  commanding 
officer,  admits  the  seizure  and  detention  of  the  vessel  and  the  usa 
of  the  stores  by  the  prize  crew,  but  denies  that  the  vessel  or  her 
appurtenances  sustained  damage,  and  alleges  that  the  seizure  was 
made  in  consequence  of  a  reasonable  suspicion  that  the  vessel  had 
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violated  the  laws  against  the  slave  trade,  the  grounds  of  which 
suspicion  it  sets  forth. 

The  proofs  in  the  case  are  few  and  by  no  means  full.  From 
the  libellant  in  this  court  I  have  the  register,  the  charter-party, 
the  record  of  the  proceedings  in  the  District  Court  of  Massa- 
chusetts, the  deposition  of  the  mate  taken  in  February  last,  under 
a  rule  of  court,  and  two  brief  depositions,  or,  as  I  would  rather 
term  them,  affidavits,  from  seamen,  made  under  the  Act  of  Con- 
gress, without  cross-examination  or  notice.  There  are  wanting 
the  bills  of  lading,  the  passenger  list,  the  crew  roll,  the  consular 
certificate,  and,  generally,  the  papers  with  which  the  vessel  sailed 
from  Rio  for  the  coast.  The  respondent  has  presented  only  the 
depositions  of  three  officers  of  the  Boxer,  taken  before  a  commis- 
sioner more  than  two  years  after  the  transaction. 

According  to  the  view  of  the  libellants,  however,  much  even  of 
the  proof  that  is  before  me  might  have  been  spared.  They  con- 
tend that  the  inquiry  cannot  now  be  entertained,  whether  there 
was  reasonable  ground  for  the  arrest  or  not,  inasmuch  as  the 
District  Court  of  Massachusetts  has  ordered  restitution,  without 
granting  a  certificate  of  probable  cause.  If  this  be  so,  the  func- 
tion of  this  court  expends  itself  in  the  simple  duty  of  auditing  the 
amount  of  the  libellants'  damages ;  the  question,  therefore,  must 
be  disposed  of  at  the  threshold. 

*In  the  first  place,  then,  I  remark,  that  except  in  cases 
■*  under  the  Revenue  and  Navigation  Acts,  I  have  not  found, 
either  in  the  English  books  or  our  own,  that  the  certificate  of 
probable  cause  has  ever  been  given  or  asked  for  in  the  admiralty. 
By  the  ordinary  practice  in  instance,  as  well  as  prize  causes,  the 
court  entertains  the  question  of  damages,  as  well  as  costs,  at  the 
same  time  with  the  principal  question  of  the  legality  of  the  ar- 
rest. The  process  issues  in  renij  the  claimant  comes  in,  asserts 
his  right  and  asks  damages,  if  he  deems  himself  entitled  to  them, 
and  the  court  then,  upon  a  full  view  of  the  ground,  the  cause  and 
the  circumstances  of  the  seizure,  determines  between  the  parties, 
each  being  for  the  time  the  actor. 

Cases  under  the  revenue  laws  form  the  exception  in  both 
countries,  in  England  by  force  of  several  statutes :  4  Geo.  3  c. 
15,  sec.  46,  among  the  rest ;  and  in  the  United  States  by  the 
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provisions  of  the  Acts  of  Congress  of  2d  March,  1799,  sec.  89, 
and  24th  February,  1807.  Nothing,  therefore,  is  to  be  inferred 
against  the  respondent  from  the  absence  of  such  a  certificate  in 
the  proceedings  before  the  District  Court  of  Boston. 

But  were  this  otherwise,  I  cannot,  upon  inspecting  the  record 
of  that  proceeding,  perceive  that  the  question  of  a  certificate  was, 
or  could  have  been,  brought  before  that  honorable  court.  There 
was,  in  fact,  no  hearing  of  the  cause,  and  there  could  have  been 
nothing,  therefore,  to  inform  the  conscience  of  the  judge  as  to 
the  propriety  of  giving  or  withholding  the  certificate.  According 
to  the  Acts  of  Congress  both  of  1799  (1  Stat.  L.  696)  and  1807, 
(2  Id.  422),  there  must  have  been  a  claim,  a  trial  and  a  decree 
for  the  claimants,  to  authorize  the  making  of  the  certificate.  The 
question  whether  it  shall  be  given  or  not  arises  out  of  the  decree 
of  acquittal ;  and  it  is  decided  by  the  judge  who  tried  the  cause, 
on  the  evidence  which  was  before  him  at  the  trial.  Further  evi- 
dence is  not  admitted :  *Stewart  112.  An  appeal  from  r#i  ac 
the  decree  carries  with  it  the  application  for  the  certificate : 
Canter  v.  The  Am.  Ins.  Co.,  8  Peters  307,  and  the  other  cases. 
And  if  on  the  appeal,  the  question  of  forfeiture  is  decided  against 
the  claimant,  there  is  an  end  to  all  controversy  about  probable 
cause.  The  oflScer  cannot  be  held  liable  for  a  seizure  as  tortious, 
after  its  propriety  has  been  established  by  a  final  decree,  con- 
demning the  property.  But  here,  there  was  neither  claim,  nor 
trial,  nor  decree,  nothing  to  which  an  appeal  could  lie.  It  was  a 
simple  discontinuance,  which,  considered  as  an  act  in  the  cause, 
terminated  it,  but  did  not  preclude  the  institution  of  new  pro- 
ceedings by  the  same  captors  and  for  the  same  cause.  How  can 
it  be  said  that  the  captor  is  estopped  by  his  discontinuance  from 
alleging  that  he  had  probable  cause  for  the  seizure,  when  that 
discontinuance  left  him  at  full  liberty  to  re-assert  his  title  under 
the  forfeiture,  and  to  renew  the  seizure,  if  need  be,  for  the  pur- 
pose of  enforcing  it  ? 

But  it  was  argued,  that  independent  of  these  Acts  of  Congress, 
the  officer  who  has  made  a  tortious  seizure,  has  no  escape  from  a 
decree  of  compensatory  damages.  But  I  need  scarcely  say,  that 
this  has  never  been  the  law  of  the  admiralty,  either  in  instance 
or  prize  cases.     The  books  are  full  of  cases,  in  which  the  arrest 
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on  the  high  seas  has  been  held  anlawful,  bat  the  court  has  refused 
to  allow  the  claimant  his  damages  or  even  his  costs.  I  may  refer 
to  The  Louis,  2  Dods.  210 ;  to  Shattuck  v.  Maley,  1  Wash.  G. 
C.  247 ;  The  Mariana  Flora,  11  Wheat.  1,  as  among  the  marked 
cases  in  which  this  course  of  adjudication  has  been  pursued. 

^'  The  common  law  doctrine/'  says  Judge  Washington,  in  Shat- 
tuck V.  Maley,  1  Wash.  C.  C.  247,  "  as  to  torts  committed  by 
officers  acting  under  authority  of  law,  is  certainly  very  rigid. 
They  act  at  their  peril ;  and  if  they  by  mistake  act  wrong,  there 
are  but  few  cases  in  which  *they  can  be  excused.  But  a 
J  reason  may  exist  for  this  severity  in  cases  happening  on 
land,  which  does  not  exist  where  similar  cases  occur  at  sea.  Li 
the  former,  the  means  of  obtaining  correct  information  are  more 
within  the  power  of  the  officer;  and  the  officer  may,  in  most 
cases,  if  he  doubts  as  to  the  fact,  insist  upon  being  indemnified  by 
the  party.     But  at  sea  this  cannot  be  done." 

"To  hold  the  officer,"  he  adds  (p.  249),  "  responsible  accord- 
ing to  the  event,  would  be  to  render  the  law  nugatory ;  since  few 
men  would  be  found  bold  enough  to  ensure  the  eventual  solidity 
of  their  judgment,  however  strong  they  might  suppose  the  ground 
of  it  to  be.  But  to  excuse  the  officer  from  damages,  if  he  should, 
in  the  execution  of  this  limited  authority,  violate  the  rights  of 
others,  he  must  show  such  reasons  as  were  sufficient  to  warrant 
a  prudent,  intelligent  and  cautious  man  in  drawing  the  same  con- 
clusion.    This  is  what  is  called  probable  cause." 

"It  is  a  different  thing,"  said  Judge  Story,  delivering  the 
opinion  of  the  Supreme  Court  in  The  Mariana  Flora,  "  to  sit  in 
judgment  on  this  case,  after  full  legal  investigations,  aided  by  the 
regular  evidence  of  all  parties  ;  and  to  draw  conclusions  at  sea, 
with  very  imperfect  means  of  ascertaining  facts  and  principles, 
which  ought  to  direct  the  judgment.  It  would  be  a  harsh  judg- 
ment to  declare  that  an  officer,  charged  with  high  and  respon- 
sible duties  on  the  part  of  his  government,  should  exercise  the 
discretion  intrusted  to  him  at  the  peril  of  damages,  because  a 
court  of  law  might  ultimately  decide  that  he  might  well  have 
have  exercised  that  discretion  another  way.  *  *  *  *  Even 
in  marine  torts  independent  of  prize,  courts  of  admiralty,"  he 
added,  "are  in  the  habit  of  giving  or  withholding  damages  upoor 
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enlarged  principles  of  justice  and  equity,  and  have  not  circnm- 
soiibed  themselves  within  the  positiye  boundaries  of  municipal 
law.  They  have  exercised  a  conscientious  discretion  on  the 
subject." 

*I  am,  therefore,  not  precluded  by  the  action  in  the  rn^-tn^ 
District  Court  of  Massachusetts  from  entertaining  the  ques- 
tion, whether  there  was  reasonable  ground  for  the  seizure  of  the 
Malaga ;  and  if  there  was  such  reasonable  ground  it  is  a  defence 
to  the  present  libel. 

In  discussing  this  question,  which  is  altogether  one  of  fact,  I 
felt  very  sensibly  the  imperfection  of  the  proofs  before  me.  I 
should  be  well  pleased  to  examine  the  bills  of  lading,  and  ship- 
ping-roll, appertaining  to  the  voyage  from  Beverly  to  Rio,  and  the 
letters  of  instructions  under  which  the  captain  felt  himself 
authorized  to  charter  her  to  Fouseca.  I  need,  too,  the  mani- 
fest, the  log-book,  the  list  of  passengers  from  Bio  for  the  coast, 
the  crew  list,  the  bills  of  lading,  and  all  the  other  papers  which 
were  or  should  have  been  on  board  of  her  when  she  was  arrested. 
These,  if  produced,  might  go  to  relieve  my  mind  of  the  dark  sus- 
picions which  now  press  upon  it.  If  they  were  ever  in  the  pos- 
session of  the  captors,  they  were  restored  with  the  vessel ;  and 
the  libellants  should  have  produced  them  here.  In  their  absence, 
I  can  only  say  that  I  am  by  no  means  satisfied  of  the  innocence 
of  this  vessel,  and  that  I  think  her  owners  may  be  well  content 
with  her  release  without  asking  more.  Among  the  circumstances, 
already  adverted  to  in  the  narrative  part  of  this  opinion,  there 
is  one,  which  standing  by  itself  unexplained,  would  go  far  to  jus- 
tify the  arrest  of  the  Malaga.  According  to  the  mate,  ^^  she  had 
on  board  some  three  or  four  hundred  bags  of  farina  and  rice." 
The  former  of  these  articles  is  a  coarse  flour,  used  almost  exclu- 
sively for  the  diet  of  slaves  on  the  passage  to  Brazil.  It  is  the 
cheapest  substitute  for  the  African  cassada,  which  is  the  food  of 
the  natives  along  the  coast,  and  resembles  it  much.  By  the 
British  act  for  the  suppression  of  the  slave  trade  (2  &  8  Vict.  c. 
73,  sec.  4),  it  is  expressly  provided,  that  "  An  extraordinary  quan- 
tity of  rice,  or  of  the  flour  of  Brazil,  *commonly  called  r*i  no 
farina,  beyond  what  might  properly  be  requisite  for  the 
use  of  the  crew,  found  on  board  of  a  vessel,  and  not  entered  on 
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the  manifest  as  part  of  the  cargo  for  trade,  shall  be  considered 
as  primd  facia  evidence  of  the  actual  employment  of  the  vessel 
in  the  transportation  of  negroes  for  the  purpose  of  consigning 
them  to  slavery,"  and  as  such,  shall  render  her  liable  to  condem- 
nation. 

The  three  or  four  hundred  bags  of  rice  and  farina,  which  were 
on  board  of  the  Malaga,  were  obviously  not  for  the  use  of  the 
crew ;  since  the  vessel  was  otherwise  provisioned  fully.  If  they 
were  entered  upon  the  manifest,  the  presumption  which  they  raise 
would  be  rebutted ;  but  the  manifest,  as  I  have  already  said,  is 
not  produced.  It  would  be  a  severe  judgment  against  an  Ameri- 
can oflScer,  charged  to  give  effect  to  the  treaty  stipulations  be* 
tween  his  country  and  Great  Britain,  to  hold  that  circumstance 
inadequate  as  a  ground  of  reasonable  suspicion,  which  in  an 
English  court  would  condemn  the  ship. 

But  independent  of  this  fact,  the  whole  case  is  pregnant  with 
suspicion.  There  is  scarcely  a  circumstance  wanting,  except  the 
final  consummation  of  a  guilty  purpose,  to  place  it  at  the  side  of 
the  Pons,  whose  fate  is  upon  the  records  of  this  court,  and  her 
associates,  the  Enterprise  and  the  Kentucky,  as  they  stand  out  in 
the  documents  of  Mr.  Wise,  that  accompanied  the  President's 
message  of  the  3d  March  last,  the  same  charter-party  scarcely 
varied,  and  the  same  Messrs.  de  Fouscca  and  Da  Cunha  figuring 
as  principal  and  subordinate. 

Whether  she  was  intended  to  be  used  in  the  actual  transport 
of  slaves ;  or  to  serve  as  the  tender  and  accomplice  of  the  slave 
ship,  carrying  out  the  foreign  crews  which  were  to  navigate  to 
Rio  under  the  Brazilian  flag,  and  bringing  back  the  American, 
which  had  navigated  from  Rio  under  that  of  the  United  States : — 
whether  she  merely  carried  to  the  coast,  the  goods  which  were  to 
*1091  P^^^^^®  ^slaves,  and  the  farina  which  was  to  feed  them ; 
or  whether,  after  landing  part  of  her  supplies  at  Kabenda, 
she  was,  in  the  words  of  the  Secretary  of  the  Navy,  to  "  sail  on 
an  ostensible  trading  voyage  to  some  neighbor-port,  returning 
when  the  slaves  were  ready  to  be  shipped ;  and  then  taking  them 
on  board  without  delay."  I  need  not  form  an  opinion.  Nor 
need  I  inquire  in  the  absence  of  all  the  appropriate  proofs,  whether 
the  sailing  from  Beverly  to  Rio  was  altogether  free  from  dis- 
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honoriDg  circumstances.  It  is  enough  for  me  to  be  convinced, 
and  of  that  I  am  convinced  most  fully,  that  Lieutenant  Bispham 
acted  with  intelligent  and  honorable  discretion  in  arresting  the 
Malaga,  and  sending  her  to  this  country  for  adjudication. 

It  is  wholly  immaterial  for  his  defence,  whether  all,  or  how 
many  of  these  circumstances  of  suspicion,  were  presented  to  his 
mind  at  the  time  of  the  arrest.  If  the  vessel  was  guilty,  he  is 
excused  for  bringing  her  in,  even  if  he  mistook  her  crime.  I 
adopt  the  language  of  Judge  Story  on  this  point.  La  Jeune 
Eugenie,  2  Mass.  455:  ^^In  truth  the  law  looks  not  to  niceties 
of  this  sort.  If  for  any  cause,  precedent  or  subsequent,  known 
at  the  beginning  or  known  at  the  end,  the  property  is  condemned, 
the  party  is  justified ;  and  retroactively,  for  all  purposes,  the 
capture,  or  seizure,  or  forcible  possession,  call  it  what  you  may, 
is  deemed  rightful  and  hondjide.'* 

I  have  thus  far  followed  the  learned  counsel,  in  the  arguments 
they  have  presented  to  me,  and  should  be  excused  perhaps  for 
dismissing  the  cause  without  further  remark.  But  there  is  one 
view  of  the  closing  act  in  the  proceedings  at  Boston,  which  I 
cannot  pass  over.  That  act,  as  it  seems  to  me,  was  an  act  of 
restitution  and  acceptance,  unqualified,  unconditional,  without 
reserve  or  protest  on  either  side.  The  action  of  the  court  was 
invoked,  only  because  the  property  had  passed  into  its  r*iiA 
♦custody,  and  could  not  be  released  except  by  judicial 
order.  The  act  was  the  act  of  the  parties,  solemnized  by  record. 
Such  an  act  of  restitution  and  acceptance  is  a  mutual  release, 
and  bars  the  libellant's  claim,  had  it  been  never  so  meritorious. 

A  case,  closely  analogous  to  the  present,  came  before  Sir  Wil- 
liam Scott,  in  the  Maria  Rowland,  6  Bob.  236.  The  vessel 
had  been  captured,  and  was  restored  before  final  adjudication. 
The  owners  afterwards  presented  a  demand  in  the  admiralty 
against  the  captors,  for  damages ;  and  they  urged  that  the  cap- 
tain's acceptance  of  the  property  was  not  intended  as  a  waiver 
of  damages;  that  it  had  no  other  object  than  to  expedite  justice  ; 
and  that  it  had  moreover  occurred  without  any  consultation  with 
his  principals,  the  owners,  and  without  any  opportunity  for  such 
consultation.  Sir  William  Scott  said :  "  On  the  papers  being 
brought  in,  a  proposal  was  made  to  the  master  that  he  might 
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proceed  on  his  voyage,  and  it  must  be  understood  to  have  been 
an  absolute  and  unqualified  proposal,  and  meant  as  a  general  ac- 
quittal on  both  sides.  If  there  had  been  an  intention  to  prose- 
cute a  demand  for  damages,  arising  from  the  seizure,  the  offer 
should  have  been  accepted  sui  modo  ;  instead  of  that,  the  restitu- 
tion was  accepted  in  the  manner  in  which  it  was  proposed ;  and 
as  such,  must  be  understood  to  include  an  act  of  amnesty  on 
both  sides.  It  is  not  for  the  parties,  then,  to  come  again  before 
the  court,  after  all  the  papers  have  been  "withdrawn,  and  charge 
the  captors  with  an  unjustifiable  seizure,  when  they  have,  in  con- 
sequence of  the  restitution  lost  the  opportunity  of  defending 
themselves.  The  claimant  must  take  the  inconvenience  with  the 
convenience  of  restitution.  I  am  of  opinion  that  the  claimant 
has  put  himself  out  of  court,  and  that  the  offer  of  restitution 
being  accepted  as  it  has  been,  must  be  considered  as  a  discharge. 
*1 1 1 1  *^  Tie^A.  not  advert  again  to  the  circumstances  in  the  case 
before  me,  which  give  emphasis  to  Sir  William  Scott's 
argument.     The  libel  must  be  dismissed  with  full  costs. 

Libel  dismissed  with  costs. 

J".  Williams  Biddle  and  WUUamSy  for  libellants. 
Razkhurst  and  Pettit^  for  respondents. 


In  the  District  Coart  of  the  United  States.    In  Admiralty. 
John  Hartman  v.  The  Brig  Will. 

1.  It  is  well  settled  that  the  sale  of  a  ship  by  the  master,  to  be  sastained  by  a 
court  of  admiralty,  mast  be  enjoined  by  a  policy  so  clear  as  to  be  eqnira- 
leat  to  a  moral  necessity. 

2.  One  who  accepts  title  under  a  captain's  sale  mast  see  that  his  title  is  with- 
out taint  or  just  cause  of  suspicion. 

3.  The  captain  is  an  agent  f^om  necessity  and  his  conduct  will  be  closely 
scanned. 

4.  On  the  question  of  the  integrity  of  the  sale,  the  captain's  eyidence  is  rital 
to  the  claimant's  case. 

Cr,  3L  Wharton  and  R.  R.  Smithy  proctors  for  libellants. 
Ed,  Walriy  proctor  for  respondent. 
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Kane,  J. — The  brig  Will,  belonging  to  the  libellant,  and  em- 
ployed for  the  time  as  a  transport  in  the  service  of  the  IJnited 
States,  was  driven  upon  the  beach  near  Sacrificios,  in  the  Gulf  of 
Mexico,  by  the  "  norther"  of  the  20th  of  March,  1847.  The  part 
of  the  shore  on  which  she  lay  was  within  the  lines  of  the  Ameri- 
can army,  to  which  Vera  Croz  surrendered  on  the  29th  of  the 
same  month.  On  the  1st  of  April  she  was  surveyed  by  two  ship- 
masters at  the  captain's  request,  and  on  their  recommendation 
♦she  was  sold  on  the  same  day  by  an  auctioneer,  who  de-  r*i  i  o 
rived  his  commission  from  the  commander-in-chief  of  the 
forces.  The  hull  sold  for  $180,  and  the  rigging,  &c.,  for  $135. 
The  purchaser  succeeded  in  getting  her  off,  and  conducted  her  to 
New  Orleans,  where  she  was  repaired,  and  a  new  register  having 
been  obtained  for  her  from  the  Custom  House,  by  what  authority 
is  not  in  proof,  she  was  transferred  by  formal  bill  of  sale  to 
Messrs.  Andrews  and  Dewey,  the  present  claimants,  for  the  sum 
of  $2760.  Having  subsequently  prosecuted  a  voyage  to  Phila- 
delphia, she  was  arrested  here  on  the  20th  of  July  last,  at  the 
instance  of  the  former  owners,  who  now  seek  to  recover  possession 
of  her. 

The  sale,  it  is  conceded,  is  to  be  regarded  as  a  sale  by  the  cap- 
tain, and  the  claimants  are  purchasers  with  notice,  whose  title  is 
of  course  identical  with  that  of  their  vendors.  If  the  proceedings 
at  Vera  Cruz  did  not  divest  the  ownership  of  the  libellant,  he  is 
entitled  to  a  decree. 

The  law  is  fully  settled  that  the  sale  of  a  ship  by  the  master, 
passes  no  right  whatever,  unless  it  is  enjoined  by  policy  so  clear 
and  obvious  as  to  be  equivalent  to  a  moral  necessity,  and  unless 
it  has  been  conducted  in  entire  good  faith. 

The  existence  of  this  necessity  is  an  element  of  the  purchaser's 
title,  not  a  circumstance  to  be  presumed  from  the  integrity  of  the 
transaction,  but  to  be  proved  as  an  independent  fact.  The  bona 
fides  of  the  sale  is  of  course  an  equally  important  element ;  but 
this  under  ordinary  circumstances  will  be  presumed ;  or  to  speak 
more  accurately,  the  law  will  not  impute  mala  fideSy  where  there 
is  no  evidence  of  imposition  or  collusion,  or  of  such  want  of  care 
as  implies  a  disregard  of  the  owner's  interests. 

Yet  it  is  the  business  of  him  who  accepts  title  under  a  captain's 
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sale,  to  look  carefully  into  the  fairness  of  the  whole  dealings,  for 
*1131  *  ^^^  little  matter  may  devolve  *on  him  the  necessity  of 
sustaining  it  by  proof.  He  must  see  to  it,  not  merely 
that  his  bargain  will  pass  the  ordinary  inspection  of  the  market, 
without  being  condemned  as  tainted,  but  that  it  is  without 
reproach  or  just  suspicion. 

He  buys  of  one  to  whom  the  owner  has  not  delegated  the 
power  of  sale,  and  who  derives  his  authority  from  a  combination 
of  facts,  some  of  them  indeed  notorious,  but  the  extent  and 
force  of  others  known  for  the  time  only  to  the  party  selling. 
The  captain  in  passing  away  the  owner's  title  to  a  ship  is  an 
agent  constituted  by  necessity.  If  he  has  the  means  of  reserving 
his  vessel,  he  has  no  right  to  sell  her.  If  he  has  opportunity  of 
communicating  with  his  owners  or  their  agent,  without  periling 
the  property  in  the  mean  time,  he  has  no  right  to  anticipate  their 
instructions.  He  knows,  or  ought  to  know  better  than  any  one 
else,  what  is  the  condition  of  his  vessel,  what  injuries  she  has 
sustained,  and  to  what  extent  she  may  be  further  injured  by  con- 
tinued exposure,  what  means  of  rescue  are  at  his  command,  what 
is  the  efficiency  of  his  crew  and  the  goodness  of  his  tackle,  what 
moneys  he  has  and  what  moneys  he  can  procure,  with  which  to 
engage  assistance  from  others,  where  his  owners  live,  and  who 
are  their  nearest  correspondents.  The  purchaser  therefore  relies 
even  for  the  evidence  of  that  necessity,  which  is  the  basis  of  his 
title,  upon  the  perfect  good  faith  of  the  master. 

And  rightfully  shipowners  have  no  security  for  the  return  of 
their  property  from  the  "remote  regions  of  the  sea,"  but  in  that 
principle  of  the  universal  Law  Maritime,  which  looks  to  the  mu- 
niments of  their  title,  when  verified  by  national  authority,  as 
controlling  notice  of  ownership,  to  all  the  world.  In  the  absence 
of  express  sanction  from  the  owner,  it  must  be  a  clear  necessity 
that  justifies  even  *the  hypothecation  of  a  ship  for  the 
J  purpose  of  enabling  her  to  complete  her  voyage;  a  neces- 
sity even  more  stringent  must  be  invoked  to  vindicate  the  abandon- 
ment of  the  voyage  and  the  unauthorized  alienation  of  the  ship 
together,  to  give  validity  to  either  transaction,  the  most  perfect 
good  faith  should  preside  over  it,  in  its  inception  and  throughout 
its  progress. 
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In  the  case  before  me,  the  libellant  denies  both  the  necessity 
of  the  sale  and  the  good  faith  of  the  master ;  and  he  has  adduced 
proof  on  both  points,  by  depositions  which  passed  publication 
several  months  before  the  hearing.  The  claimants  on  the  other 
hand  have  examined  numerous  witnesses  to  show  that  the  sale 
was  perfectly  fair,  that  the  necessity  for  it  could  not  be  averted 
by  the  means  at  the  captain's  command,  and  that  it  would  have 
been  hazardous  to  postpone  it. 

I  have  examined  these  voluminous  proofs  since  the  very  able 
arguments  which  were  made  upon  them  by  the  counsel  on  both 
sides  before  me ;  and  if  they  included  all  the  evidence  of  which 
the  case  is  susceptible,  or  which  the  court  has  the  right  to  ask 
for,  I  confess  that  the  inclination  of  my  mind  would  be  towards 
sustaining  the  sale.  But  there  is  wanting  to  the  case  of  the 
claimants,  as  now  presented,  a  very  important  item,  in  the  ab- 
sence of  which,  unexplained,  I  cannot  decide  in  their  favor.  It 
is  the  evidence  of  the  captain  himself. 

I  have  already  indicated  the  circumstances,  indispensable  to 
the  establishment  of  the  claimant's  title,  which  are  best  known 
to  the  captain  only.  Besides  these,  the  depositions  show  that  he 
is  in  possession  of  the  surveyors'  report,  which  recommended  the 
sale ;  the  general  recollections  of  one  of  the  surveyors,  testified 
to  after  the  lapse  of  eight  months,  do  not  adequately  supply  the 
want  of  this  document.  Not  that  the  report  itself  would  be  pri- 
mary evidence  to  support  the  sale;  but  as  a  record  made 
*by  a  witness  at  the  time  of  the  transaction,  it  would  r*-i-i/r 
serve  to  refresh  or  to  correct  his  memory,  and  increase 
greatly  the  value  of  his  testimony. 

But  above  all,  on  the  question  of  the  integrity  of  the  sale 
directly  put  in  issue  by  the  libellant,  the  captain's  evidence  is 
vital  to  the  claimant's  case.  I  can  scarcely  imagine  a  state  of 
circumstances  in  which  the  rights  of  a  litigant  party  being  abso- 
lutely dependent  on  the  good  faith  of  a  third  person,  that  good 
faith  can  be  regarded  as  adequately  vindicated  against  assault, 
without  an  appeal  to  his  conscience,  if  he  be  alive  and  accessible. 

I  therefore  sustain  the  libel ;  and  regarding  the  claimants  as 
affected  by  the  want  of  good  faith  in  the  sale  at  Vera  Cruz,  I  am 
indisposed  to  recognise  a  credit  in  their  favor  for  the  amount  ex- 
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pended  by  them  in  the  salvage  or  melioration  of  the  yesseL 
This  question,  however,  not  having  been  fully  discussed  at  the 
bearing,  I  will,  if  the  proctor  for  the  claimants  desires  it,  enter- 
tain a  motion  for  a  rehearing  of  this  branch  of  the  case.  I 
adjudicate  against  his  clients  with  the  less  reluctance ;  inasmuch 
as  being  now  advised  of  what  I  esteem  the  defects  of  their  case, 
they  will  be  enabled  to  supply  them  so  far  as  the  truth  shall 
warrant,  should  they  see  proper  to  invoke  the  revisory  action  of 
the  Circuit  Court.  Decree  for  libellant. 

Vide  Robinson  v.  Commonwealth  Insormnce  Co.,  3  Snmn.  221 ;  Pope  v. 
Nickerton,  3  Story  465 ;  The  Lncinda  Snow,  1  Abbott  305 ;  Scall  v.  Briddle,  2 
Wash.  C.  C.  150  ;  Skine  v.  The  Hope,  Bee  2  ;  The  Tilton,  5  llass.  465. 


*183]        *In  the  District  Court  of  Allegheny  County. 
Samuel  McMunn  v.  Robert  Carothers. 

1.  The  old  common  law  process  of  interpleader  is  not  abolished,  thongh  it  is 
bnt  seldom  used. 

2.  The  principles  and  practice  of  interpleading. 

ShaleTy  counsel  for  defendant,  suggests  that  the  defendant 
does  not  dispute  the  claim  of  the  plaintiff,  but  is  ready  to  pay  it, 
but  that  the  money  is  claimed  to  belong  to  Charles  Stevenson, 
administrator  of  Bichard  Stevenson ;  it  being  the  proceeds  of  a 
tract  of  land  sold  by  said  Richard  Stevenson  to  Daniel  McMunn, 
who  conveyed  the  same  away  for  the  purpose  of  defrauding  his 
creditors,  and  that  the  plaintiff  purchased  knowing  the  fraud,  and 
sold  to  the  defendant,  who  did  not  know  of  it ;  and  that  the  said 
Stevenson  had  a  judgment,  which  was  a  lien  upon  the  lands  in 
the  hands  of  the  fraudulent  vendee,  and  therefore  upon  the  money 
due  by  the  defendant,  an  innocent  vendee. 
♦1841  ^^*  Shaler  thereupon  moves  that  Charles  Stevenson, 
'^'administrator,  &c.,  have  leave  to  come  in  and  interplead 
for  his  rights :  4  Rawle  100. 
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McCandlet9^  eontrd. 

LowBiB,  J. — That  the  old  common  law  process  of  interpleader 
is  not  abolished,  though  it  is  bat  seldom  used,  is  apparent  from 
all  oar  decisions  as  to  these  ancient  forms.  They  may  still  be 
used  where  they  furnish  an  appropriate  remedy.  And  perhaps 
I  may  be  indulged  in  saying  that  our  Supreme  Court  has  mani- 
fested an  expanded  and  expansive  liberality  in  moulding  these 
old  forms  into  conformity  with  modem  practice :  Bamet  v,  Ihrio, 
17  S-  &  R.  211 ;  Wetherow  v.  Keller,  11  Id.  271,  274 ;  Hurst  v. 
Fisher,  1  W.  &  S.  488 ;  Day  v.  Hamburg,  1  P.  A.  Browne  82 ; 
Watson  V.  Mercer,  17  S.  &  R.  844 ;  Durand  v.  Halbach,  1  Miles 
46 ;  Share  v.  Becher,  8  S.  &  R.  242 ;  Heller  v.  Jones,  4 
Binn.  61. 

In  many  cases  the  principle  of  the  action  has  been  introduced 
in  another  form,  and  in  almost  all  cases  where  the  form  has  been 
introduced,  it  has  been  altered  to  suit  the  character  of  our  insti- 
tutions and  habits. 

And,  though  in  England  the  common  law  interpleader  process 
was  principally  confined  to  the  action  of  detinue,  yet  in  equity 
the  principle  was  as  wide  as  the  demands  of  justice  required. 
And  the  principles  of  equity  being  a  part  of  our  common  law, 
our  interpleader  is  no  less  expansive  in  its  principles  than  the 
equity  process :  Coates  v.  Roberts,  4  Rawle  100. 

Nor  am  I  able  to  discover  that  the  common  law  procedure  is 
any  less  efficient  in  its  forms ;  and  where  a  suit  is  actually  brought 
against  the  stakeholder  or  middleman,  it  seems  to  me  that  the 
common  law  form  is  the  most  simple,  speedy  and  economical. 
Where  a  suit  is  only  apprehended,  the  stakeholder  or  middleman 
can  protect  himself  by  his  bill  in  the  equity  form. 

♦Under  our  practice,  where  the  middleman  is  sued,  he  r^-i  05 
may  take  the  simple  course  of  giving  notice  to  another 
claiming  the  money  or  thing  in  controversy,  to  come  in  and  de- 
fend the  action  or  be  barred  of  his  claim.  But  this  does  not  con- 
clusively save  the  middleman  from  his  liability  to  action  by  the 
other  claimant,  for  the  latter  not  being  a  party  on  the  record,  is 
not  barred  by  the  judgment,  until  the  fact  of  notice  is  properly 
proved.     The  middleman  is  not,  therefore,  conclusively  protected 
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by  sach  judgment ;  for  his  proof  of  the  notice  may  fiul  him.  Be- 
sides, if  the  middleman  fail,  ho  may  have  to  pay  the  costs  him- 
self, without  any  recourse. 

It  would  therefore  seem  more  prudent  for  the  drfendant  to 
pursue  the  regular  common  law  form  of  coming  in  and  filing  his 
petition  or  suggestion,  admitting  the  debt  or  duty,  and  his  wil- 
lingness to  pay  or  perform,  and  stating  the  claims  of  the  third 
person,  and  pray  for  a  $eire  faeia%  to  bring  him  in  to  interplead. 
Thus  the  third  person,  called  the  garnishee  (from  being  the  per- 
son warned)  is  compelled  to  come  in  and  set  up  his  claim,  and  is 
concluded  by  the  proceeding,  without  extraneous  proof. 

We  have  been  so  much  in  the  habit  of  applying  the  word  gar- 
nishee to  the  person  holding  the  property  in  dispute  in  the  case 
of  an  attachment,  that  I  venture  to  call  the  third  person  in  case 
of  interpleader,  an  intervener^  as  a  person  occupying  a  similar 
relation  is  called  in  other  parts  of  the  law :  Clements  v.  Rhodes, 
8  Addams  Ecc.  37 ;  Brotherton  v.  Hellier,  1  Lee  Ecc.  599 ;  2 
Domat  676;  1  Poth.  Proceed.  Ci\r.  74. 

By  the  service  of  the  zcire  facial  the  intervener  actually  be- 
comes a  party,  and  if  he  make  default,  the  plaintiff  will  have 
judgment  to  recover  the  money  or  thing  claimed  from  the  defend- 
ant, and  his  damages  and  costs  from  the  intervener.  If  the 
intervener  comes  in  and  disclaims,  the  plaintiff  recovers  of  course. 
♦1  afil  ^  ^^  defends,  unsuccessfully,  *the  plaintiff  will  have  judg- 
ment for  the  thing  claimed  against  the  defendant,  and  for 
his  costs  and  damages  against  the  intervener.  If  the  intervener 
plead  the  issue,  the  court  or  jury  is  between  Lim  and  the  plain- 
tiff, and  the  defendant  stands  aside  altogether  and  has  nothing 
further  to  do  but  pay  the  money  or  deliver  the  thing  sued  for 
according  to  the  judgment  of  the  court. 

If  the  plaintiff  recover  he  has  judgment  against  the  defendant 
for  the  thing  claimed  and  against  the  intervener  for  damages  and 
costs,  and  if  the  intervener  recover  he  shall  have  judgment  against 
the  defendant  for  the  thing  claimed,  and  against  the  plaintiff  for 
his  damages  and  costs.  If,  however,  the  money  be  in  court,  the 
judgment  of  course  is  that  the  party  recovering  shall  take  it  out 
of  court.  Usually  when  the  suit  is  for  money,  the  defendant 
offers  to  bring  it  into  court,  and  often  does  bring  it ;  and  if  it  is 
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for  some  other  thing  he  keeps  it  safely  to  abide  the  order  or  judg- 
ment of  the  court. 

If  the  middleman  be  sued  by  two  claimants  severally,  he  must 
sue  out  his  scire  facias  to  interplead  in  the  suit  first  brought,  or 
if  they  are  both  brought  at  once,  then  in  the  one  in  which  the 
declaration  shall  be  first  filed  or  which  the  court  shall  direct. 

The  principles  will  be  found  fully  stated  under  the  titles  Gar- 
nishee, Enterpleader  and  Interpleader,  in  Jacob's  Law  Dictionary, 
and  in  the  Abridgements  of  Brooks,  Fitzherbert,  and  especially 
Viner  and  2  Mod.  Entries  425  b.  And  it  is  very  easy  to  see  how 
largely  the  court  of  chancery  has  drawn  upon  the  common  law 
principles  for  its  guidance  in  the  much  more  modern  equity  pro- 
cedure. 

And  the  principle  of  interpleading  is  scattered  all  through  our 
law.  As  where  heirs,  devisees  and  terre  tenants  come  in  on 
notice  by  writ  or  by  the  party  to  defend  for  their  interests. 
Where  a  warrantor  or  landlord  comes  in  on  notice  to  defend  an 
action  of  ejectment  and  other  ^cases.  And  where  the  r*-!©^- 
principle  is  so  clearly  a  part  of  our  law,  I  am  not  able  to 
see  why  we  should  reject  the  aid  of  an  old  and  simple  form, 
ready  made  for  our  use,  merely  because  it  has  long  been  out  of 
use.  It  recommends  itself  to  our  attention  by  the  fact  that  there 
is  no  more  simple  and  effective  mode  of  preceding  in  any  part 
of  our  practice.  We  must  therefore  grant  leave  to  come  in  and 
interplead.  As  it  is  a  voluntary  appearance  by  the  intervener 
we  make  a  special 

Order. — It  being  here  suggested  to  the  court  by  Mr.  Shaler, 
counsel  for  the  defendant,  and  also  for  Charles  Stevenson,  ad- 
ministrator of  Richard  Stevenson,  deceased,  that  the  claim  of  the 
plaintiff  in  this  case  is  not  disputed  by  the  defendant,  and  that 
he  is  willing  to  pay  the  same  into  court,  and  that  the  said 
Charles  Stevenson,  administrator,  &c.,  is  in  law  entitled  to  have 
and  receive  the  same  firom  the  said  Robert  Carothers  by  title,  to 
which  the  said  plaintiff  is  privy,  and  the  counsel  having  there- 
upon moved  the  court  that  the  said  Charles  Stevenson,  adminis- 
trator, have  leave  to  appear  and  interplead  in  said  action  and  set 
up  his  claim  for  the  said  money,  the  damages  and  costs  of  the 
said  action  to  abide  the  event  thereof  in  the  same  manner  as  if 
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it  had  been  originally  brought  against  the  said  intervener, 
Charles  Stevenson,  administrator,  &c. ;  the  court  on  hearing  the 
counsel  for  the  plaintiff,  do  order  and  direct  accordingly. 

Vide  Brownfield  v.  Canon,  1  Gasej  299. 


♦204]  *In  the  District  Court  of  the  United  Statenfor  the 
JEaetem  District  of  Pennsylvania. 

The  Unitei)  States  v.  Samuel  F.  Hewes. 

1.  A  defendant,  in  execution  at  the  suit  of  the  United  States,  is  not  entitled 
to  be  diicliarged  from  arrest,  under  the  Act  of  Congress  of  28th  Febroarj, 
1839,  in  consequence  of  having  taken  the  benefit  of  the  insolvent  laws  of 
Pennsylvania. 

2.  The  United  Statet  are  not  bound  bj  an  Act  of  Congress,  discharging  the 
person  of  a  debtor  from  imprisonment,  unless  therein  speciallf  named. 

The  case  arose  on  the  petition  of  the  defendant  to  be  dis- 
charged from  imprisonment*  The  opinion  of  the  court  was  de- 
livered by 

HoPKiNSON,  J. — ^A  suit  was  brought  by  the  United  States 
against  the  defendant  to  the  last  November  Sessions,  and  a  judg- 
ment rendered  against  him.  Upon  this  judgment,  a  writ  of  ea. 
sa.  was  issued,  the  defendant  arrested  and  committed  to  prison. 
He  has  presented  his  petition,  praying  to  be  discharged  from 
imprisonment  by  virtue  of  an  Act  of  Congress,  passed  on  the 
28th  day  of  February,  1889,  entitled  ^  An  act  to  abolish  im- 
prisonment for  debt  in  certain  cases,"  by  which  it  is  enacted, 
^^  That  no  person  shall  be  imprisoned  for  debt  in  any  state  on 
process  issuing  out  of  a  court  of  the  United  States,  where  by 
the  laws  of  such  state,  imprisonment  for  debt  has  been  abolished; 
and  where,  by  the  laws  of  a  state,  imprisonment  for  debt  shall 
be  allowed  under  certain  conditions  and  restrictions,  the  same 
conditions  and  restrictions  shall  be  applicable  to  the  process 
issuing  out  of  the  courts  of  the  United  States ;  and  the  same 
proceedings  shall  be  had  therein  as  are  adopted  in  the  courts  of 
such  states." 
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♦When  this  act  shall  be  brought  into  practical  opera-  r^oQS 
tion,  some  difficulties  will  occur,  which  will  probably  re- 
quire a  more  explicit  declaaration  of  the  intention  of  the  legisla- 
ture. At  present  we  have  to  do  with  but  one.  The  defendant 
has  exhibited  a  certificate  from  the  Court  of  Common  Pleas  for 
the  city  and  county  of  Philadelphia,  stating  that  he  had  presented 
his  petition  to  that  court  for  relief  as  an  insolvent  debtor ;  that 
he  had  given  notice  to  his  creditors  to  appear  and  show  cause,  if 
any  they  had,  why  he  should  not  receive  the  benefit  of  the  pro- 
visions of  the  Acts  of  Assembly  for  the  relief  of  insolvent  debtors. 
No  cause  being  shown  why  the  prayer  of  the  petitioner  should 
not  be  granted,  he  took  the  oath  prescribed  by  law,  made  an  as- 
signm^it  of  all  his  estate,  and  was  discharged ;  ^^  and  it  was 
thereupon  ordered  by  the  said  court,  that  the  said  petitioner  shall 
not  at  any  time  thereafter,  be  liable  to  imprisonment  by  reason 
of  any  judgment  or  decree  obtained  for  the  payment  of  money 
only,  or  for  any  debt,  damage,  costs,  sum  or  sums  of  money, 
contracted,  accrued,  occasioned,  owing,  or  becoming  due,  before 
the  time  of  such  assignment.''  The  single  question  in  this  case 
is,  whether  a  debtor  of  the  United  States,  imprisoned  by  process 
issuing  from  a  court  of  the  United  States,  on  a  judgment  ren- 
dered against  him  by  that  court,  can  avail  himself  of  the  above 
discharge  to  be  liberated  from  imprisonment  under  the  said 
judgment  and  process.  In  other  words ;  are  the  United  States 
and  their  rights  and  remedies  against  their  debtors  affected  by, 
and  included  in,  the  provisions  of  the  Act  of  Congress  of  Febru- 
ary, 1839  ?  This  is  a  question  of  grave  importance  to  the  gov- 
ernment of  the  United  States,  as  it  may  affect  their  securities  for 
the  public  revenue,  and  their  remedies  against  their  various  and 
ntunerous  agents  who  are  receivers  of  the  public  money.  It 
therefore  demands  a  very  careful  examination,  and  we  should  not 
declare,  judicially,  the  ♦intention  of  the  legislature,  until  r^cOAf^ 
we  are  fully  satisfied  of  it. 

The  petitioner  rests  his  right  to  a  discharge  on  the  broad  and 
general  terms  of  the  Act  of  Congress,  from  which  no  exception 
is  made  of  a  debt  due  to  the  United  States ;  but  enacts  that  no 
person  shall  be  imprisoned  for  debt  in  any  state  on  process  issu- 
ing out  of  a  court  of  the  United  States,  &c.     The  words,  it  is 
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said,  embrace  a  debtor  of  the  United  States,  and  a  debt  dae  to 
them.  If  they  are  to  be  taken  in  their  large  and  literal  meaning, 
it  is  certainly  so.  But  it  is  contended  on  the  part  of  the  United 
States :  1.  That  inasmuch  as  the  United  States  are  not  expressly 
named  and  included  in  the  Act  of  Congress,  they  are  by  implica- 
tion of  law  excluded,  and  that  their  rights,  interests  and  reme- 
dies cannot  be  affected  by  general  words,  unless  a  clear  intention 
is  apparent  to  include  them.  2.  That  in  this  case  the  intention 
of  Congress,  that  the  United  States  should  not  be  included  in 
the  provisions  of  this  statute,  may  be  collected  from  all  the  Acts 
of  Congress  in  relation  to  their  debtors,  and  the  whole  policy  of 
the  government  on  that  subject.  The  first  is  purely  a  question 
of  law,  to  be  decided  by  the  adjudications  of  courts  of  law ;  for 
if  it  be  the  settled  law,  it  must  be  presumed  that  Congress  knew 
it  to  be  so,  and  had  it  on  their  minds  in  passing  the  act  in  ques- 
tion. It  will  then  be  my  duty  only  to  inquire  what  is  the  law, 
how  has  it  been  pronounced  by  competent  tribunals,  and  to  abide 
by  what  they  have  decided.  Fortunately,  the  question  has  more 
than  oDce  come  under  the  consideration  and  judgment  of  our  own 
courts,  as  well  as  those  of  England.  I  will  first  refer  to  the 
English  authorities.  In  a  late  elementary  work,  ^^Dwuris  on 
the  Construction  of  Statutes,"  which  seems  to  have  been  com- 
piled, at  least,  with  the  ordinary  care  of  such  works,  it  is  said, 
^^  It  is  a  rule  that  the  king  shall  not  be  restrained  o^  a  liberty 
or  right  ho  had  before,  by  the  general  words  of  an  act  of  Parlia- 
ment, i^  the  king  *is  not  named  in  the  act,"  668.  In  The 
-I  King  V.  Allen,  15  East  833,  the  question  arose  on  the 
statute  of  48  Geo.  3,  ch.  74,  s.  15,  which  gave  to  the  sessions  an 
appeal  from  a  conviction  by  justices  of  the  peace,  and  empowered 
the  sessions  to  hear  and  finally  determine  the  facts  and  merits  of 
the  case  in  question  between  the  parties ;  and  enacted,  Uiat  no 
certiorari  should  be  allowed  to  set  aside  the  decision  of  the  ses- 
sions. It  was  held,  that  this  did  not  preclude  the  crown  from 
removing  the  conviction,  and  the  order  of  the  sessions  quashing 
the  same,  by  certiorari. 

This  is  a  very  strong  case.  No  words  can  be  more  direct  and 
clear  to  take  away  the  right  of  removal  by  certiorari,  from  the 
determination  of  the  sessions,  not  only  by  declaring  that  it  shall 
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be  final,  but  by  the  further  express  declaration,  that  no  certiorari 
should  be  allowed ;  and  it  is  the  stronger,  as  it  gives  a  right  of 
removal  to  one  party,  which  is  denied  to  the  other.  In  giving 
his  opinion  of  this  case,  Grose,  J.,  says :  ^^  The  question  was, 
whether  the  act  intended  to  take  from  the  crown  the  power  of  re- 
moving the  conviction  by  certiorari,  for  it  is  clear,  that  unless 
the  act  has  plainly  said  so,  the  power  of  the  crown  is  not  re- 
strained. There  are  no  words  expressly  taking  it  away.  Then 
was  it  the  clear  intention  of  the  legislature  so  to  do  ?  for  I  admit, 
that  if  there  was  such  clear  intention,  the  crown  would  be  re- 
strained. This,  it  is  to  be  observed,  is  an  excise  law,  passed  for 
the  better  collection  of  the  revenue,  which  is  open  to  a  different 
consideration  in  this  respect  from  ordinary  cases."  The  judge 
argues  that,  if  in  a  case  affecting  the  revenue,  it  was  the  inten- 
tion of  the  legislature  to  take  the  power  from  the  crown,  it  would 
have  been  done  by  express  words.  Le  Blanc  and  Bailey  concur 
in  this  opinion.  A  similar  decision  was  given  in  The  King  v. 
The  Inhabitants  of  Cumberland,  6  Term  Rep.  194,  in  which  the 
construction  of  the  statute  of  Anne,  ch.  18,  s.  5,  on  an  indict- 
ment for  not  repairing  a  bridge  waa  in  *question.  There  r^ons 
are  other  cases  decided  on  the  same  principle ;  indeed,  it 
has  not,  as  far  as  I  know,  been  questioned  in  the  courts  of  Eng- 
land :  1  BI.  Com  261.  ^^  The  king  is  not  bound  by  an  act  of 
Parliament,  unless  he  be  named  therein  by  special  and  particular 
words.  The  most  general  words  that  can  be  devised — ("any 
person  or  persons,  bodies  politic,  or  corporate,  &c.") — affect  not 
him  in  the  least,  if  they  may  tend  to  restrain  or  diminish  any  of 
his  rights  or  interests.  It  would  be  of  mbchievous  consequence 
to  the  public.  This  may  be  called  "  prerogative,"  the  preroga- 
tive of  the  crown  or  king.  In  England  it  is  attached  to  the  king, 
because  he  is  the  sovereign  of  the  country ;  but  it  is  so  attached 
to  the  king  as  the  sovereign  power ;  and  it  belongs  to  the  sover- 
eign power  wherever  it  may  reside ;  and  in  that  sense  we  may 
speak  of  prerogative  without  any  repugnance  to  the  principles  of 
our  constitution,  or  the  spirit  of  our  institutions.  It  is  nothing 
more  than  giving  certain  necessary  rights  and  privileges  to  the 
whole  community,  which  are  denied  to  individual  citizens,  on 
principles  of  public  policy  and  expediency  for  the  general  wel- 
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fare.  Many  preferences  of  this  sort,  granted  to  the  government, 
are  found  in  oar  statutes,  and  no  one  has  thought  of  repudiating 
or  branding  them  with  any  odium  as  prerogatives :  see  Common- 
wealth V.  Arrison,  15  S.  &  R.  130.  Without  a  further  reference 
to  English  authority  on  ,this  subject,  I  shall  inquire  how  far  the 
same  principle  of  exemption  of  the  government  from  the  general 
words  of  a  statute  has  been  adopted  or  recognised  by  American 
judges.  I  will  begin  with  an  elementary  work,  but  whose  author 
has  held  the  highest  judicial  stations,  and  whose  learning  and 
accuracy  of  research  are  held  in  the  best  estimation  by  every 
judge  and  lawyer  of  our  country.  In  the  first  vol.  of  Kent's 
Commentaries  on  American  Law  460,  third  edition :  ^^  It  is  Hke- 


* 


209] 


wise  a  general  rule,  in  the  interpretation  of  statutes  *lim- 


iting  rights  and  interests,  not  to  construe  them  to  embrace 
the  sovereign  power  or  government,  unless  the  same  be  expressly 
named  therein,  or  intended  by  necessary  implication."  This  is 
precisely  the  English  rule,  and  no  suggestion  is  made  of  a  dif- 
ferent rule  here.  On  the  contrary,  the  learned  commentator,  in 
addition  to  his  English  authorities,  cites  the  opinion  of  Judge 
Story,  as  delivered  in  4  Mason  427,  which  is  fully  to  the  point. 
The  cose  there  decided  was,  that  the  United  States  may  sue  in 
the  District  Court,  aa  endorsee  of  a  promissory  note  against  the 
maker  thereof,  although  the  maker  and  payee  are  citizens  of  the 
same  state,  notwithstanding  the  restriction  in  the  11th  section  of 
the  Judiciary  Act,  which,  the  judge  says,  was  not  intended  to 
apply  to  suits  brought  by  the  United  States ;  or,  if  so  intended, 
was  repealed  by  the  Act  of  1805,  ch.  253.  Now,  the  words  of 
the  Judiciary  Act  of  1789,  are  as  general  and  comprehensive  as 
possible :  ^'  No  civil  suit  shall  be  brought,  &c.  Nor  shall  any 
District  or  Circuit  Court  have  cognisance  of  any  suit  to  recover 
the  contents  of  a  promissory  note,  or  oUier  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  assignment  had  been 
made."  There  is  no  exception  of  the  United  States  or  of  a  suit 
brought  by  them  as  assignee ;  yet  they  are  not  restrained  by  the 
general  words  of  the  act,  which  exclude  every  other  suitor  from 
these  courts ;  and  why  did  not  these  general  words  include  the 
United  States  ?    The  reason  is  given  in  the  opinion  of  the  court. 
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The  learned  judge  who  delivered  the  opinion,  admitted  that,  if 
the  terms  of  the  law  are  to  be  understood,  without  any  limita- 
tion, they  clearly  extend  to  the  case  before  him.  After  stating 
some  reasons  why  it  should  not  be  presumed  that  the  act  was  in- 
tended to  place  this  restriction  on  the  United  States,  he  says: 
^^  The  fair  ^construction  of  the  terms,  under  such  circum-  r^coi  a 
stances,  is  to  restrain  their  generality,  to  look  at  the  pri- 
mary and  leading  intention  of  the  provisions,  and  to  restrain  the 
words  to  obvious  cases.  Effect  may  thus  be  given  to  the  whole 
language,  without  breaking  in  upon  a  very  important  national 
policy."  What  did  the  judge  consider  as  the  obvious  cases  in- 
tended to  be  provided  for  by  that  act  ?  Cases  between  individual 
citizens,  and  not  where  the  United  States  was  a  party.  Does 
not  the  same  reason  and  observation  apply  to  our  case  ?  What 
was  the  national  policy  which  he  thought  so  important,  and  not 
to  be  broken  in  upon  ?  To  give  the  United  States  the  use  of  her 
own  courts,  and  not  to  subject  her  rights  and  interests  to  state 
tribunals.  And  is  not  this  policy  found  in  the  case  before  us  ? 
Did  Congress  intend  to  submit  the  whole  system  and  policy  of 
the  United  States  for  the  collection  and  preservation  of  their 
revenue,  for  holding  the  responsibility  of  their  agents,  ofScers 
and  debtors,  in  their  own  hands,  to  the  various  and  ever  changing 
provisions  and  immunities  of  the  insolvent  laws  of  twenty-six 
states  ?  That  the  rights  and  remedies  of  the  United  States  should 
be  one  thing  in  Pennsylvania,  another  in  New  York,  another 
in  Maryland,  and  so  on  through  the  whole  ?  Is  there  any  thing 
like  a  system,  like  uniformity,  or  equal  justice,  in  such  a  state  of 
things  ?  Should  we  suppose,  without  a  clear  and  express  enact- 
ment, that  Congress  intended  to  introduce  such  confusion  and 
uncertainty  in  the  powers  of  the  government  over  its  officers  and 
revenue  ?  In  the  case  cited,  the  judge  puts  the  opinion  of  the 
court  on  the  safe  and  rational  ground  that  we  are  not  bound  to 
follow,  to  the  whole  extent,  the  meaning  of  the  terms  used  in  an 
Act  of  Congress ;  that  we  may  restrain  their  generality  by  the 
circumstances  of  a  particular  case,  and  look  to  the  primary  and 
leading  intention  of  the  provision,  and  give  it  such  effect  as  will 
not  break  in  upon  an  important  national  policy.     In  another 
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♦part  of  this  opinion,  the  judge  expressly  recognises  the 
-I  rule  I  have  stated  for  the  construction  of  statutes.  He 
says :  ^'  It  is  a  general  rule  in  the  interpretation  of  legislative 
acts,  not  to  construe  them  to  embrace  the  sovereign  power  or 
government,  unless  expressly  named  or  included  by  necessary  im- 
plication." He  cites  for  this  rule,  with  many  other  authorities, 
a  case  reported  in  4  Mass.  522,  528,  Staughton  v.  Baker.  It 
will  be  observed  that  Chancellor  Kent,  in  his  commentaries, 
adopted  the  language  of  Judge  Story.  We  have  another  case 
decided  by  the  same  come  court,  and  reported  in  2  Mason  311, 
The  United  States  v.  Hoar,  in  which  it  was  determined  that 
neither  the  general  Statute  of  Limitations,  nor  that  of  Massa- 
chusetts, as  to  executors  and  administrators,  binds  the  United 
States  in  a  suit  in  the  Circuit  Court.  Judge  Story,  delivering 
the  opinion  of  the  court,  says :  '^  It  may  be  laid  down  as  a  safe 
proposition,  that  no  Statute  of  Limitations  has  been  held  to  apply 
to  actions  brought  by  the  crown,  unless  there  has  been  an  express 
provision  including  it ;  for  it  is  said  that  where  a  statute  is  general, 
and  thereby  any  prerc^tive,  right,  title  or  interest,  is  divested 
or  taken  from  the  king,  in  such  case  the  king  shall  not  be  bound 
unless  the  statute  is  made  by  express  words  to  extend  to  him." 
After  giving  the  reason  of  the  rule,  which  excepts  the  crown 
from  the  operation  of  Statutes  of  Limitation,  which  he  says  will 
be  found  in  the  great  public  policy  of  preserving  the  public  rights, 
revenues  and  property,  from  injury  and  loss  by  the  negligence  of 
public  officers,  he  adds :  ^^  and  though  this  is  sometimes  called  a 
prerogative  right,  it  is,  in  fact,  nothing  more  than  a  reservation 
or  exception,  introduced  for  the  public  benefit,  and  equally  ap- 
plicable to  all  governments."  He  also  refers  to  the  case  reported 
in  4  Mass.  528. 

These  have  been  the  doctrines  adopted  and  recognised  by  a 
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Circuit  Court  of  the  United  States.    The  Supreme  *Court 


of  New  York  has  also  recognised  them.  In  The  People 
V.  Bossiter,  4  Cowen  143,  we  have  not  to  deal  with  the  king  and 
his  prerogatives.  The  decision,  as  given  in  the  syllabus  of  the 
case,  is,  ^'  that  a  discharge  under  the  act  to  abolish  imprisonment 
for  debt,  does  not  extend  to  a  debt  due  to  the  people  of  the  state, 
nor  nemhUj  does  any  insolvent  or  bankrupt  law,  unless  the  people 

(364) 


Digitized  by 


Google 


Vol.  II.]  UNITED  STATES  v.  HEWES.  212 

are  named  in  it."  The  report  is  very  short,  and  the  decision  of 
the  question  seems  not  to  hare  been  attended  with  any  doubt  or 
difficulty.  Judgment  was  obtained  against  an  attorney  of  the 
court,  for  clerk's  fees  due  to  the  plaintiff,  upon  which  he  was 
imprisoned  under  a  ca.  «a.,  after  he  had  obtained  his  discharge 
under  the  act  to  abolish  imprisonment  for  debt  in  certain  cases. 
This  is  precisely  the  title  of  the  Act  of  Congress  in  question. 
The  counsel  for  the  prisoner  moved  for  his  discharge  on  the 
broad  and  unqualified  words  of  the  act,  that  '^  the  debtor  shall 
be  exempt  from  imprisonment  for  or  by  reason  of  any  debt  or 
debts  due  at  the  time  of  making  the  assignment."  There  was 
no  exception,  he  said,  of  debts  due  to  the  people  and  none  should 
be  implied.  The  attorney-general  replied  that  general  words  did 
not  bind  the  people ;  they  are  not  named ;  and  that  the  rule  is 
the  same  as  to  them  which  prevails  in  England  as  to  the  king. 
By  the  court :  ^^  The  motion  must  be  denied.  The  people  are 
not  bound  by  any  act  of  this  kind,  unless  they  are  named  in  it. 
The  rule  is  the  same  as  in  England.  The  king  is  not  bound  by 
a  bankrupt  law,  unless  named,  and  the  people  are  the  king  for 
the  purposes  of  this  rule."  Will  it  not  be  singular,  if  the  United 
States  shall  be  bound  by  an  insolvent  law  of  New  York,  when 
the  state  herself  is  not  so ;  both  depending  on  general  words  in  a 
statute?  Can  she  claim  the  benefit  of  a  rule  of  construction 
against  her  debtors,  which  is  denied  to  the  United  States  ? 

The  reports  of  the  Supreme  Court  of  Pennsylvania  furnish 
*a  decision  asserting  the  same  principles.  In  1  Watts  r^coi  o 
54,  it  was  decided,  after  a  careful  examination  by  the 
court  of  cases  in  the  courts  of  the  United  States,  that  the  state  is 
exempt  from  the  operation  of  the  actrfor  the  revival  of  judgments  to 
continue  the  lien  on  real  estate.  There  is  in  those  acts  no  excep- 
tion in  favor  of  the  Commonwealth,  and  the  terms  are  broad  enough 
to  include  all  and  any  judgments :  Commonwealth  v.  Burrell,  7 
Barr  84.  The  same  principle  is  recognised  by  the  Court  of  Errors 
and  Appeals  of  the  State  of  New  Jersey,  in  the  case  of  Van  Kleck 
V.  O'Hanlon,  7  P.  L.  J.  28.  See  also  The  People  v.  Gilbert,  18 
Johns.  227 ;  Regina  v.  Tutchin,  2  Lord  Raym.  1066 ;  s.  c.  1  Salk. 
61;  Brown's  Legal  Maxims  27  ;  11  Co.  666,  746. 

That  the  United  States  have  not  heretofore  been  affected  or 
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bound  by  a  discharge  of  their  debts  under  a  state  insolvent  law, 
was  settled  by  the  Supreme  Court  in  the  case  of  the  United 
States  V.  Wilson,  8  Wheat.  253 :  and  so  the  law  now  remains, 
unless  it  has  been  changed  by  the  Act  of  Congress  of  Febmarj, 
1889,  now  under  consideration. 

The  principles  maintained  in  the  cases  I  haye  rrferred  to, 
have  not  been  contradicted  or  impeached  by  any  authority  cited 
at  the  bar  ;  nor  have  I  found  any  in  my  inrestigation.  I  shall 
leave  them  to  rest  on  the  opinions  of  learned  courts  and  judges 
in  our  own  country,  as  well  as  in  England,  and  supported  also, 
as  I  think,  by  their  own  strength  and  good  reason. 

Putting  aside  the  rule  of  construction,  which  excepts  the 
sovereign  power  from  the  operation  of  such  laws,  unless  ex- 
pressly named,  as  a  rule  of  law,  binding  in  courts,  the  same 
result  may  be  reached  by  the  ordinary  doctrine  which  refers 
to  the  intention  of  the  legislature  for  the  interpretation  of 
their  acts :  see  Commonwealth  v.  Burrell,  7  Barr  34.  The 
learned  judge,  to  whose  opinions  and  reasoning  I  always  refer 
with  confidence,  2  Mason  314,  says:  ^^Independently  of  any 
doctrine  founded  on  the  notion  of  prerogative,  the  same  con- 
.  struction  ♦of  statutes  of  this  sort  ought  to  prevail, 
^  founded  upon  legislative  intention;  where  the  govern- 
ment is  not  expressly,  or  by  necessary  implication  included,  it 
ought  to  be  clear  from  the  nature  of  the  mischiefs  to  be  re- 
dressed, or  the  language  used,  that  the  government  itself  was  in 
contemplation  of  the  legislature,  before  a  court  of  law  would  be 
authorized  to  put  such  a  construction  upon  any  statute.  In 
general,  acts  of  legislature  are  meant  to  regulate  and  direct  the 
acts  and  rights  of  citizens,  and  in  most  cases,  the  reasoning  ap- 
plicable to  them  applies  with  very  different  and  often  contrary 
force  to  the  government  itself.  It  appears  to  me,  therefore,  to 
be  a  safe  rule,  founded  on  the  principles  of  common  law,  that 
the  general  words  of  a  statute  ought  not  to  include  the  govern- 
ment, or  affect  its  rights,  unless  that  construction  be  clear  and 
indisputable  upon  the  text  of  the  act." 

There  is  another  principle  or  rule  in  the  construction  of 
statutes,  so  well  established  by  authority,  and  so  entirely  reason- 
able in  itself,  that  it  may  be  assumed  to  be  unquestionable  in 
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itself.  It  is  this :  not  only  one  point  of  a  statute  may  be  pro- 
perly called  into  help  the  construction  of  another  point,  but  that 
it  will  be  inferred  or  presumed  that  a  number  of  statutes  rela- 
ting to  the  same  subject  were  intended  to  be  governed  by  one 
spirit  and  policy  to  be  consistent  and  harmonious  in  their  several 
parts  and  provisions :  Dwarris  699.  The  same  author  adds,  as 
the  consequence  of  this  intendment,  that  ^'  it  is  an  established 
rule  that  all  acts  in  pari  materia  are  to  be  taken  together,  as  if 
they  were  one  law,  and  they  are  directed  to  be  compared  in  the 
construction  of  statutes,  because  they  are  considered  as  framed 
upon  one  system  and  having  one  object  in  view.''  This  doctrine  is 
affirmed  by  4  Term  Rep.  447, 450 ;  5  Id.  417 ;  Doug.  30.  In  this 
last  case,  Lord  Mansfield  says :  ^^  all  acts  in  pari  materia  are  to 
be  taken  together,  *as  if  they  were  one  act."  In  8  Burr,  r^oir 
1607,  he  says,  "  they  are  to  be  considered  as  one  system. 
See  also,  to  the  same  point.  Rex  v.  Loxdale,  1  Burr.  447 ;  and 
The  Mayor  r.  Davis,  6  W.  &  S.  269. 

What  have  been  the  spirit  and  policy,  the  system  adopted  by 
the  government  of  the  United  States  in  relation  to  its  debtors, 
running  through  all  the  acts  of  Congress  on  that  subject  ? 

1.  That  the  rights,  interests,  and  remedies  of  the  United  States 
shall  not  be  impaired  or  affected  by  the  insolvent  laws  of  any 
state ;  that  they  have  never  allowed  the  courts  of  any  state  to 
interfere  between  them  and  their  debtors,  or  to  prescribe  any 
terras,  conditions,  or  restrictions  upon  their  rights  and  remedies 
for  recovering  and  securing  their  debts. 

2.  That  they  have  never  allowed  even  their  own  courts,  consti- 
tuted by  their  own  authority,  to  discharge  one  of  their  debtors 
from  imprisonment  under  a  judgment  and  execution  at  their  suit. 
The  General  Bankrupt  Act,  and  the  law  of  Congress  for  the 
relief  of  insolvent  debtors,  gave  no  such  power  to  the  commis- 
sioners in  the  one  case  and  the  courts  in  the  other. 

3.  That  for  all  such  questions,  for  all  such  indulgences,  a  tri- 
bunal was  created,  which  was  the  government  itself;  and  this 
power  and  discretion  was  lodged  with  the  president  in  certain 
cases,  and  with  the  secretary  of  the  treasury  in  certain  other 
cases.  To  these  high  and  responsible  officers  the  whole  subject 
was  committed ;  the  examination  of  the  circumstances  of  each 
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case  was  imposed  upon  them,  and  the  decision  upon  it  vested  in 
them,  upon  such  terms  and  conditions  as  thej  should  think  propar 
to  exact :  1  Story's  Laws  750,  §  62,  the  Bankrupt  Act ;  1  Id.  715, 
Act  for  the  Relief  of  Persons  Imprisoned  for  Debt ;  8  Id.  1652, 
Act  of  March,  1817,  application  to  be  made  to  the  president ;  1 

*2161  ^^'  ^^^'  ^^^  ^^  ^^^^  ^^^'  1798,  application  "^to  be  made 
to  the  secretary  of  the  treasury ;  4  Id.  2236,  appointing 
commissioners  to  report  to  the  secretary ;  3  Id.  1997,  §  38,  of 
Post-OfSce  Act.  It  is  true,  that  in  the  Bankrupt  and  Insolrent 
Acts  there  is  an  express  exception  of  the  United  States  (by  the 
Bankrupt  Act  of  19th  August,  1841,  section  5,  Pamph.  L.  12, 
debts  due  the  United  States  were  directed  to  be  first  paid  out  of 
the  bankrupt's  estate),  but  we  cannot  presume  from  this  that  Con- 
gress intended  to  reverse  or  abandon  the  rule  of  construction 
which  would  have  excepted  them.  It  was  the  exercise  of  that 
abundant  caution  often  found  in  statutes.  Can  we  believe  it  was 
the  intention  of  Congress,  by  the  Act  of  1839,  to  abandon  all  this 
system,  to  change  all  this  financial  policy,  to  repeal  the  distinc- 
tion heretofore  made  between  ordinary  debtors  of  the  United 
States  and  ^^  persons  indebted  as  the  principal  in  an  official  bond, 
or  for  public  money  received  by  him  and  not  paid  over  or 
accounted  for,  or  for  any  fine,  forfeiture,  or  penalty  incurred  by 
the  violation  of  any  law  of  the  United  States  ?"  Did  Congress 
intend  to  give  to  the  state  courts  a  power  over  the  rights  and  in- 
terests, over  the  revenue  of  the  government,  which  had  been  de- 
nied, and  is  yet  denied  to  its  own  courts,  which  had  been  carefully 
kept  in  its  own  hands?  Are  collectors  of  the  customs,  and 
debtors  in  duty  bonds  and  their  sureties,  postmasters,  and  other 
receivers  of  public  moneys,  to  be  thus  discharged  from  the  lia- 
bility of  their  persons  for  such  debts  ?  Are  persons  imprisoned 
for  fines,  penalties  and  forfeitures  to  be  liberated  by  order  of  a 
state  court  acting  under  a  state  insolvent  law  ?  Are  such  cases 
to  be  submitted  to  the  judgment  and  discretion  of  every  county 
court  in  six  and  twenty  states,  with  practically  no  opportunity 
afforded  to  the  United  States  to  attend  to  their  interests,  to  de- 
tect fraud  or  concealed  property,  to  oppose  the  discharge  in  any 
way,  or  for  any  reason  ?  It  is  no  extravagant  case  to  suppose 
that  an  absconding  defaulter  for  immense  sums  might  return 
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'''with  full  pockets,  apply  to  some  obscure  county  court  in  r^eoi  7 
a  distant  state,  and  pass  himself  through  the  forms,  for 
they  are  little  more,  of  an  insolvent  law,  and  be  afi;erwards 
secure  in  the  enjoyment  of  his  concealed  plunder,  which  the 
searching  power  of  the  United  States  might^have  forced  from  him. 
Are  these  extensive  and  vital  changes  in  the  system  and  policy  of 
the  United  States  to  be  effected  by  general  words,  having  no  ex- 
press reference  to  them  or  to  the  United  States  ?  Assuredly, 
such  consequences  would  not  have  been  left  to  a  question  of  con- 
struction. The  intention  would  have  been  declared  in  express 
and  unequivocal  language.  What  will  become  of  the  right  always 
claimed  of  a  priority  or  preference  of  payment  from  an  insolvent 
estate  ?  There  is  no  provision  for  this  in  the  insolvent  laws  of 
Pennsylvania,  nor  do  I  presume  it  will  be  found  in  any  insolvent 
act.  But  the  law  of  1839  declares  that,  "  where,  by  the  laws  of 
a  state  imprisonment  for  debt  shall  be  allowed  under  certain  con- 
ditions and  restrictions,  the  same  conditions  and  restrictions  shall 
be  applicable  to  the  process  issuing  out  of  the  courts  of  the  Uni- 
ted States."  What  the  effect  of  these  provisions  will  be  upon 
the  priority  of  the  United  States,  I  am  not  now  called  upon  to 
say ;  but^it  would  seem  that  if  the  same  conditions  are  to  be  im- 
posed, no  other  or  additional  conditions  could  be  required  of  the 
debtor.  All  these  difficulties,  and  many  more,  will  be  avoided,  by 
adopting  in  the  construction  of  this  statute  the  reasoning  of  Judge 
Story,  already  referred  to,  "  that,  in  general,  acts  of  the  legisla- 
ture are  meant  to  regulate  and  direct  the  acts  and  rights  of  citi- 
zens, and  in  most  cases  the  reasoning  applicable  to  them  applies 
with  very  different,  and  often  contradictory  force,  to  the  govern- 
ment," and  that,  '^  the  general  words  of  a  statute  ought  not  to 
include  the  government,  or  affect  its  rights,  unless  that  construc- 
tion be  clear  and  indisputable  upon  the  text  of  the  act." 

♦Other  diflSculties  and  inconveniences  will  arise  by  extend-  r*2i ft 
ing  the  provisions  of  this  act  to  the  United  States.  The 
provisions  of  the  insolvent  laws  of  the  different  states,  the  conditions 
and  restrictions  they  impose  upon  the  debtor,  are  various  and  en- 
tirely different  from  each  other.  The  United  States,  then,  as  well 
as  its  debtors,  will  have  no  uniform  rule  of  responsibility.  There 
will  be  no  harmony  in  the  relations  between  the  government  and 
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its  debtor.  The  rights  and  remedies  will  be  one  thing  in  one 
state,  another  thing  in  another,  and  so  throughout  the  whole 
twenty-six  states.  Could  such  confusion  have  been  intended, 
such  an  entire  destruction  of  everything  that  can  bo  called  a 
system,  of  all  pretence  to  one  policy  ?  Again,  the  act  of  Penn- 
sylvania, and  I  presume  every  other  insolvent  act,  requires  a  no- 
tice of  some  kind,  either  personal  or  by  public  advertisement,  to 
be  given  to  the  creditors  of  the  petitioner.  To  whom  is  this 
notice  to  be  given  for  the  United  States  ?  Who  is  bound  or 
authorized  to  receive  it  for  them  ?  Is  it  the  president,  or  the  sec- 
retary of  the  treasury,  who  have  heretofore  had  the  superinten- 
dence of  the  debtors  and  debts  of  the  United  States,  or  to  the 
district  attorney  ?  I  have  seen  no  authority  given  to  either  of 
them  to  accept  any  such  notice,  or  to  bind  the  United  States  by 
appearing  in  pursuance  of  it.  There  are  other  details  in  the  in- 
solvent laws  of  Pennsylvania,  which  it  will  be  di£Scult  to  apply 
to  the  United  States.  In  the  argument  of  this  case,  the  district 
attorney  referred  to  the  Act  of  Congress  of  March,  1797,  by 
which  it  is  enacted  that  all  writs  of  execution  upon  any  judgment 
obtained  for  the  use  of  the  United  States  in  any  court  of  the 
United  States,  may  run,  and  shall  be  executed  in  any  other  state, 
but  shall  be  issued  from,  and  made  returnable  to,  the  court  where 
the  judgment  was  obtained*  Must  the  discharge  of  which  the 
debtor  may  avail  himself  against  this  execution,  be  under  the  in- 
solvent law  of  the  state  in  *which  he  is  arrested,  or  will  a 
-■  discharge  by  the  court  of  any  state  bo  sufScient  for  his 
liberation  ?  The  words  of  the  act  would  seem  to  refer  only  to 
the  laws  of  the  state  from  which  the  process  issued ;  but  it  is  by 
no  means  clear  what  construction  might  be  put  upon  it  under  the 
notion  of  extending  it  in  favor  of  liberty. 

I  have  given  this  case  a  careful  examination  and  extended  the 
explanation  of  my  views  of  it  beyond  what  may  be  thought  neces- 
sary, because  I  am  so  unfortunate  as  to  differ  in  my  construc- 
tion of  this  act  of  Congress  from  the  learned  and  estimable  judge 
of  the  Southern  District  of  New  York.  It  would  have  been  very 
gratifying  to  me  if  I  could  have  come  to  the  same  result  he  has 
upon  this  question.     It  must,  however,  be  remembered  that  the 
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point  was  not  argued  or  made  a  question  by  the  district  attorney, 
in  the  ease  decided  in  New  York. 

The  attention  of  the  court  was  drawn  to  another  part  of  the 
case,  and  the  application  of  the  act  to  the  debtor  of  the  United 
States,  although  mooted,  was  not  argued,  as  the  district  attorney 
had  no  doubt  that  the  provisions  of  the  act  did  include  the  United 
States.  Certainly  the  opinion  of  this  learned  lawyer  and  respect- 
able gentleman  ought  to  make,  and  does  make,  me  more  diffident 
of  my  own.  I  am  bound,  however,  to  declare  my  opinion  accord- 
ing to  my  own  convictions  of  the  true  construction  of  the  Act  of 
Congress  in  question,  and  that  is,  that  it  does  not  include  in  its 
provisions  the  United  States,  or  the  debtors  who  may  be  im- 
prisoned on  a  judgment  obtained  at  their  suit  in  a  court  of  the 
United  States. 

The  prayer  of  the  petitioner  is  denied. 

Reported  also  in  Crabb  307.  Vide  United  States  v,  Wilson,  8  Wheaton  253 ; 
Glenn  9.  Humphreys,  4  Wash.  C.  C.  424. 


*/n  the  District  Court  of  Allegheny  County.      [*265 

John  Vanernan,  for  use  of  Mart  Parker,  v.  Elizabeth  and 
Jane  Cooper. 

April  Term,  1848. 

1.  A  judicial  sale  of  lands  is  a  proceeding  in  rem  tinder  the  direction  of  the 
court  for  the  benefit  of  all  parties  interested  in  the  defendant's  title,  or 
having  liens  upon  it,  together  with  the  purchaser,  who  therefore,  all  neces- 
sarily become  parties  before  the  court  as  to  all  matters  connected  with  the 
sale,  and  have  a  right  to  be  heard,  and  are  bound  by  the  decision. 

2.  The  whole  is  a  judicial  proceeding,  though  merely  clerical  and  executive 
in  its  character,  until  sanctioned  by  the  court  by  allowing  the  deed  to  be 
acknowledged. 

3.  Where  the  purchase  is  not  tainted  with  any  fraud,  all  objections,  not 
showing  that  the  parties  are  not  before  the  court,  must  be  taken  advantage 
of  at  the  acknowledgment  of  the  deed,  or  before  the  title  is  finally  passed 
under  the  action  of  the  court. 

4.  But  a  sale  will  be  set  aside  even  after  the  acknowledgment  of  the  sheriff's 
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deed,  where  the  plaintiff,  being  the  highest  bidder,  adjourned  the  sale,  and 
then  purchased  the  property  at  a  lower  rate. 
5.  In  sach  case,  the  acknowledgment  of  the  sheriff's  deed,  and  the  payment 
of  the  price,  is  no  ground  for  refusing  to  set  aside  the  sale,  if  the  deed 
still  remains  in  the  sheriff's  hands. 

This  was  a  motion  to  set  aside  a  sheriff's  sale  of  land.  The 
facts  and  points  in  the  case  are  set  forth  in  the  opinion  of  the 
court,  which  was  delivered  hy 

LowRiE,  J. — In  the  English  practice  we  everywhere  find  the 
rule  that  the  sale  will  he  set  aside  (the  biddings  opened  is  their 
phrase),  as  a  matter  of  course,  merely  on  the  tender  of  a  proper 
advance  on  the  biddings,  on  the  applicant  paying  the  costs  of  re- 
sale: 2  Smith  Ch.  Pr.  235.  This  may  be  a  very  proper  rule  in 
England,  where,  on  account  of  the  enormous  cost  of  such  proceed- 
ings, there  is  but  little  danger  of  the  rule  tending  to  discourage  free 
competition  or  to  encourge  inattention  in  those  concerned.  But 
such  a  rule,  without  great  restriction,  would  be  very  inexpedient 
in  this  state,  and  I  do  not  know  that  it  has  met  with  any  favor 
in  this  country;  though  the  same  practice  is  sometimes  very  pro- 
perly adopted  where  the  sale  is  set  aside  for  surprise  on  the 
parties  interested,  or  where  the  inadequacy  of  price  is  so  gross 
as  to  be  evidence  of  surprise. 

Sheriffs'  and  other  judicial  sales  are  the  legal  means  of  effect- 
uating certain  remedies  through  the  instrumentality  of  the 
courts  of  justice,  and  the  courts  should  see  that  the  sale  is  fairly 
and  publically  conducted  so  as  best  to  attain  ""the  design- 
"  J  ed  end.  If  it  be  a  sale  for  the  payment  of  debts,  that 
object  should  he  kept  in  view.  And,  while  proper  care  should 
be  taken  not  to  discourage  full  competition  by  unreasonably  set- 
ting sales  aside,  nothing  unfair,  underhanded  or  unconscientious, 
no  undue  advantage,  no  carlessness  of  officers,  no  exercise  of 
power  to  the  injury  of  the  sale,  should  for  one  moment  be  toler- 
ated :  Vecder  v.  Fonda,  3  Paige  94.  And  the  plaintiff,  who  with 
us  has  practically  very  great  control  over  the  sale,  will  not  be 
allowed  the  benefit  of  any  improper  advantage  given  him  by  his 
position :  Leisenring  v.  Black,  5  Watts  303.* 

1  The  case  of  Leisenring  v.  Black,  may  properly  be  cited  for  the  obUer  re- 
marks of  the  judge,  the  soundness  of  which  we  do  not  remember  ever  to  hare 
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A  judicial  sale  of  land  is  a  proceeding  in  rem  under  the  direc- 
tion of  the  court  for  the  benefit  of  all  concerued ;  and  all  the 
parties  interested  in  the  thing  (the  defendants'  title),  or  having 
liens  upon  it,  together  with  the  purchaser,  necessarily  became 
parties  before  the  court  as  to  all  matters  connected  with  the  sale, 
and  have  a  right  to  be  heard,  and  are  bound  by  the  decision :  1 
Sugd.  on  Vend.  65 ;  Requa  v.  Rea,  2  Paige  839 ;  Gasamajor  v. 
Strode,  1  Eng.  Ch.  Rep.  195 ;  8  Watts  280.  The  whole  is  a 
judicial  proceeding,  though  merely  clerical  and  executive  in  its 
character,  until  sanctioned  by  the  court  by  allowing  the  deed  to 
be  acknowledged.  It  does  not  conclude  the  title  of  any  one  but 
the  defendant,  for  it  does  not  profess  to  act  on  any  interest  but 
his,  and  there  may  be  a  hundred  owners,  or  his  interest  may  be 
only  a  fancied  one.  Nor  should  it  have  any  wider  effect,  for  as 
there  is  no  actual  taking  '^'of  the  thing  into  the  custody  r^ogT 
of  the  court,  no  one  can  be  presumed  to  have  notice  of 
the  proceeding  except  parties  and  privies  to  the  action,  the  de- 
fendant and  lien  creditors. 

But  on  the  interests  of  the  parties  before  the  court  it  acts 
conclusively.  The  plaintiff  in  the  action  and  the  purchaser  are 
parties  by  their  own  acts.  The  defendant  and  lien  creditors  are 
parties  by  necessity,  from  their  relation  to  the  property.  This 
relation  requires  them  to  take  notice  of  all  authorized  process  in 
reference  to  the  thing  in  which  they  are  interested.  And,  per- 
haps, this  is  the  principle  upon  which  the  various  decisions  upon 
the  effect  of  the  acknowledgment  proceeds,  though  it  may  not 
anywhere  distinctly  appear. 

Thus  an  acknowledgment  before  the  return  day  of  the  writ  is 
void  and  no  title  passes :  Murphy  v.  M^Cleiry,  3  Teates  405 ; 
Glancy  v.  Jones,  4  Id.  212 ;  for  the  same  reason,  I  suppose,  that 

heard  questioned.  But  there  is  a  defect  in  the  proceedings  of  the  Supreme 
Court  which  strips  the  case  of  all  pretentions  to  the  dignity  of  a  judicial  de- 
cision. The  facts  are  entirely  misstated  in  6  Watts  303,  and  the  opinion, 
through  some  unaccountable  means,  was  predicated  upon  an  imaginary  case 
directly- contrary  to  the  record  returned  on  the  writ  of  error.  It  was  so  wide 
a  departure  from  the  question  raised,  that  the  court  below,  upon  the  secon4 
trial,  was  forced  to  disregard  it,  as  totally  inapplicable  to  the  case,  and  to 
direct  a  yerdict  as  before,  for  the  defendant.  The  cause  was  never  moved 
afterwards. — Ed.  Am.  L.  J. 

(373) 


Digitized  by 


Google 


267  VANERNAN  v.  COOPER.  [A.  L.  J. 

a  judgment  before  the  return  day  of  the  summons  is  void,  be- 
cause the  party  iras  not  before  the  court  at  the  time  of  the  ac- 
knowledgment, and  had  no  opportunity  of  being  heard. 

So  of  a  sale  after  the  return  day  of  a  JLfa. :  Cash  v.  Tozer, 
1  W.  &  S.  619,  because,  formerly,  the  sheriff  had  lost  his  power 
to  act,  and  the  parties  have  notice  only  of  what  he  may  legally 
do.  So  also  of  a  sale  under  void  process,  or  a  satisfied  judg- 
ment :  Burd  v.  Dansdale,  2  Binn.  80 ;  Fetterman  v.  Murphy,  4 
Watts  424 ;  Hoffman  v.  Strohecker,  7  Id.  86 ;  Gibbs  v.  Neely, 
Id.  305;  1W,&S.  528. 

But  as  fraud  vitiates  almost  all  sorts  of  proceedings,  so  it  viti- 
ates a  sheriff's  sale,  even  where  the  parties  have  due  notice  of 
the  sale,  if  they  are  not  themselves  parties  to  the  fraud,  for  men 
/  jgCMty  not  hide  their  fraud  even  under  the  cover  of  a  judicial 
4/*^,  record,  and  this  objection  may  be  made  even  after  the  acknow- 
''  ty^  lodgment  of  the  deed.  If  the  purch^et  is  guilty  of  any  fraud 
*2681  ^^  I'cl&tion  to  the  sale,  he  '*'may  lose  his  title  without  being 
refunded  the  amount  of  his  bid:  2  Watts  66,  854;  4 
Id.  424;  7  Id.  805;  and  to  some  extent  this  is  true  even  in  case 
of  constructive  fraud  :  5  Id.  805.  The  employment  of  puffers 
is  a  fraud  upon  the  purchaser,  and  it  is  said  he  may  resist  the 
payment  of  the  price  even  after  the  confirmation  of  the  deed :  2 
Browne  846.  So,  perhaps,  where  the  purchaser  joins  in  an  un- 
fair combination  to  depress  the  sale :  1  W.  &  S.  128.  These 
last,  however,  can  usually  be  discovered  in  time  to  be  made  an 
objection  to  the  acknowledgment,  and  in  such  case,  perhaps, 
should  be.  If  any  of  these  frauds  are  discovered,  even  after  the 
deed  is  confirmed  and  before  delivery,  I  do  not  know  why  they 
cannot  be  made  a  ground  of  setting  aside  the  sale  on  motion, 
without  the  need  of  a  formal  trial.  Nor  do  I  see  anything  to 
prevent  the  court  from  interfering,  even  after  the  deed  has  been 
delivered,  if  the  money  still  remains  in  court  undistributed. 
However,  I  waive  this  for  the  present. 

It  seems  to  me,  that,  where  the  purchase  is  not  tainted  with 
any  fraud,  all  objections  not  showing  that  the  parties  are  not 
before  the  court,  must  be  taken  advantage  of  at  the  acknowledg- 
ment of  the  deed,  or  before  the  title  is  finally  passed  under  the 
action  of  the  court.     Such  are  the  cases  where  the  purchaser 
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asks  for  relief  for  defect  of  title,  or  others  for  inadequacy  of 
price:  5  S.  &  R.  223;  9  Id.  156,  397;  11  Id.  134;  6  Watts 
140 ;  or  where  there  is  an  irregularity  in  the  sheriff's  proceed- 
ings :  1  W.  &  S.  628 ;  8  Watts  280 ;  1  Bald.  246 ;  2  Yeates  387 ; 
or  where  there  is  a  misdescription  of  the  property  or  its  improve- 
ments :  1  Rawle  155 ;  4  Wash.  C.  C.  45 ;  1  W.  &;  S.  533 ;  9 
Watts  482;  9  S.  &  R.  162;  4  Yeates  203;  or  where  several 
tracts  are  sold  together:  2  Yeates  516,  518;  1  Binn.  61;  or  for 
mere  clerical  errors:  1  S.  &  R.  92,  111 ;  2  Dall.  93;  3  Watts 
87;  4  Id.  416;  or  for  variance  between  the  writ  or  levy  and  the 
deed :  1  Rawle  155,  or  *other  irregularity  of  process  :  1  r*og9 
Bald.  246.  All  these  are  cured  by  the  acknowledgment 
of  the  deed,  for  they  are  all  done  under  authority,  and  therefore 
the  parties  interested  are  bound  to  take  notice  of  them,  and 
make  their  objections  before  their  interests  are  finally  acted 
upon,  and  the  purchaser  has  irrevocably  parted  with  his  money. 

These  grounds  for  setting  aside  judicial  sales  are  abundantly 
sustained  by  the  decisions  of  other  courts.  GThus  where  the  sale 
would  under  the  circumstances  operate  as  a  fraud  on  some  of 
the  parties,  whether  so  intended  or  not :  Jackson  t;.  Sternberg, 
20  Johns.  49 ;  and  see  1  Browne  187,  or  where  the  party  com- 
plaining has  been  misled  by  the  acts  of  other  parties,  or  of  the 
officers,  or  even  of  third  persons :  Tripp  v.  Cash,  26  Wend.  143 ; 
Williamson  v.  Dale,  3  Johns.  Ch.  290 ;  Collier  v.  Whipple,  13 
Wend.  224 ;  Mulks  v.  Allen,  12  Id.  253 ;  2  Paige  339 ;  or  for 
surprise  or  misapprehension  alone,  where  the  interests  of  the 
parties  are  seriously  affected :  Cook  v.  Mancius,  8  Johns.  Ch. 
424 ;  Ontario  Bank  v.  Lansing,  2  Wend.  260 ;  Seaman  v.  Rig- 
gins,  1  Greene's  Ch.  214,  or  where  the  quantity,  quality,  limits 
or  improvements  are  materially  misdescribed :  3  Paige  94 ; 
Laight  V.  Pell,  1  Edm.  577 ;  Gower  v,  Gower,  2  Id.  348 ;  or 
where  the  purchaser  is  led  to  understand  that  he  is  to  get  a 
good  title,  and  it  turns  out  otherwise :  Morris  v.  Mowett,  2  Paige 
586 ;  Seaman  v.  Hicks,  8  Id.  656 ;  and  see  Anwater  v.  Mathiott, 
9  S.  &  R.  397. 

These  have  all  been  sanctioned  as  sufficient  grounds  for  setting 
aside  judicial  sales,  and  it  is  said  that  these  grounds  operate 
with  especial  force  where  the  plaintiff  is  the  purchaser ;  for,  the 
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purpose  of  the  writ  being  to  collect  tbe  plaintiff's  debt,  it  b  said 

(per  Senator  Yerplanck,  26  Wend.  156),  to  be  a  claim  of  strict 

justice  to  allow  a  resale  upon  terms  that  will  secure  the  plaintiff's 

claim,  and  this  is  *e8peciany  proper  where  the  plaintiff 

J  exercises  control  over  the  process. 

And  the  fact  that  the  party  complaining  was  present  at  the 
sale  does  not  estop  him  from  making  these  objections,  though  he 
may  for  this  reason  be  held  to  stricter  terms  than  otherwise.  He 
may  be  required  to  stipulate  for  a  larger  advance  on  the  resale, 
and  pay  the  costs  of  one  sale,  or  even  to  pay  his  bid  or  part  of 
it  into  court.  The  whole  subject  of  opening  biddings  may  be 
found  treated  of  at  large  in  2  Smith  Ch.  Pr.  235 ;  2  Hoffman's 
Ch.  Pr.  145;  2  Daniell's  Ch.  Pr.  1465;  Hoffman's  Masters  in 
Ch.  223 ;  Sugd.  Vend.  o.  2,  s.  2. 

In  this  state  the  requisition  that  the  party  shall  bind  himself 
to  procure  an  increased  price  on  the  resale  is  not  unusual; 
though  the  order  as  to  the  costs  is  most  probably  omitted  on  the 
principle  of  de  minimU, 

I  cannot  think  that  there  is  any  difficulty  in  applying  these 
principles  to  the  case  before  us.  Here  the  plaintiff  is  the  pur- 
chaser. When  the  property  was  first  set  up  the  plaintiff  was  the 
highest  bidder,  at  the  price  of  $310.  Then  the  plaintiff  had  the 
sale  adjourned,  and  at  the  next  bidding  the  plaintiff  became  the 
purchaser  at  $25.  It  needs  no  reasoning  to  show  that  such  an 
exercise  of  the  plaintiff's  power  cannot  be  sanctioned,  either  for  his 
own  benefit  or  for  that  of  another.  If  the  plaintiff  adjourns  the 
sale  on  his  own  bid,  he  cannot  withdraw  his  bid,  and  go  on  with 
the  sale  after  he  has  by  his  own  act  got  clear  of  other  bidders. 
The  defendant's  property  and  the  lions  of  creditors  are  not  thus 
at  the  mercy  of  the  plaintiff.  There  are,  I  think,  other  sufficient 
circumstances  in  this  case  to  set  aside  the  sale,  but  I  choose  to 
put  the  case  simply  on  what  I  have  stated. 

But  here  it  is  objected  that  the  money  is  paid,  the  writ  returned, 

an  al.  fi.  fa.  issued,  and  the  deed  acknowledged,  though  not  deli 

vered  by  the  sheriff;  and  it  is  said  that,  *with  the  acknow- 

^  lodgment  of  the  deed,  the  power  of  the  court  is  exhausted. 

That  the  money  is  paid  does  not  affect  the  question,  for  the 
purchaser  is  bound  to  pay  as  soon  as  the  land  is  struck  down  to 
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him :  Scott  v.  Greenough,  7  S.  &  R.  199 ;  Negley  v.  Stewart,  10 
Id,  207 ;  Davis  v.  Baxter,  6  Watts  615.  And  how  can  the 
court  properly  take  the  acknowledgment  of  the  deed  until  offi- 
cially informed  of  the  sale  by  the  return  of  the  writ  ?  And  it 
is  the  practice  of  this  court  not  to  do  it.  The  act  of  the  pur- 
chaser (the  plaintiff)  in  issuing  the  ah  fi,  fa.  can  surely  not  affect 
the  question. 

The  whole  objection  then  is  that  the  deed  has  been  acknow- 
ledged. It  is  said  that  after  the  deed  has  been  acknowledged  the 
title  has  completely  passed  in  rem  jtidicatum,  and  is  beyond  the 
power  of  the  court.  K  this  is  true  as  to  sheriffs'  sales,  it  is  in- 
tensely more  severe,  in  a  case  of  very  summary  proceeding  and 
with  mere  constructive  notice  to  the  parties,  than  the  rule  is  in 
other  cases  where  the  notice  is  actual.  For  other  defaults,  even 
with  actual  notice,  the  power  of  the  court  is  not  thus  restricted. 
The  proceedings  are  considered  to  be  still  under  the  power  of  the 
court,  even  where  the  default  is  under  an  Act  of  Assembly  and 
not  under  a  rule  of  court,  at  least  until  the  other  party  has  re- 
ceived the  fruit  of  his  judgment.  And  it  is  well  known  that  the 
injustice  of  a  contrary  practice  had  much  to  do,  in  old  times,  in 
giving  rise  to  the  absurdity  of  a  court  of  chancery  to  correct  the 
injustice  of  the  judgments  of  other  courts. 

If  the  argument  be  true,  then  the  court  cannot,  after  the 
acknowledgment,  interfere  with  any  part  of  the  proceedings.  The 
bed  is  made  for  the  parties  and  they  must  lie  in  it.  Purchaser, 
defendant,  and  lien  creditors  are  without  further  remedy. 
Though  the  name  of  the  purchaser,  or  of  the  defendant,  or  the 
description  of  the  property,  or  all  be  wrong,  yet  the  deed  must 
stand  as  it  is,  with  all  its  absurdities ;  '^no  amendment  can  t^co'tq 
be  made  anywhere.  Such  seems  to  me  to  be  the  result 
of  the  argument,  but  such  is  not  the  practice :  Rapin  v.  Dealy,  1 
Miles  889;  McGormick  v.  Mason,  1  S.  &  R.  97 ;  Cluggage  v. 
Duncan,  Id.  Ill ;  Owen  v.  Simpson,  3  Watts  87*;  Jones  v.  Gard- 
ner, 4  Id.  416.  I  do  not  think  that  M'Gullough's  Case,  1 
Yeates  40,  and  Blair  v.  Greenway,  1  Browne  218,  favor  the  argu- 
ment as  to  the  effect  of  the  acknowledgment;  for  in  those  cases, 
the  facts  are  apparent,  in  aid  of  the  acknowledgment,  as  rea* 
sons  why  the  court  would  not,  rather  than  could  not  interfere. 
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Though  it  is  sometimes  said  that  the  title  passes  by  the  ac- 
knowledgment, and  though  for  some  purposes  it  does  pass  as 
of  that  date,  yet  it  is  not  completely  vested  until  the  purchaser 
has  received  his  deed :  Scheerer  v.  Stanly,  2  Bawle  276 ;  Rob- 
bins  V.  Bellas,  2  Watts  859.  The  acknowledgment  is  the  sanc- 
tion of  the  sale  by  the  court,  and  the  authority  given  by  the  court 
to  the  sheriff  to  deliver  the  deed.  And  surely  this  authority  is 
revocable  until  executed,  as  most  other  delegated  authority  is. 
The  thing  has  not  yet  passed  out  of  the  control  of  the  court 
while  it  is  in  the  power  of  its  officers ;  and  the  parties  interested 
may  still  be  heard  in  relation  to  it.  Such  I  have  always  under- 
stood to  be  the  practice  in  this  state,  and  it  is  more  especially  so 
where  the  plaintiff,  the  purchaser,  is  still  in  court  seeking  to  col- 
lect the  balance  of  his  judgment. 

When  we  examine  the  practice  of  other  tribunals  we  find  prin- 
ciples at  least  as  broad  as  this  recognised  and  acted  upon.  And 
it  is  important  to  notice  that  in  chancery  the  money  is  usually 
paid  and  the  deed  delivered  before  the  sale  is  confirmed,  so  that 
after  the  confirmation,  nothing  remains  to  be  done  in  passing  the 
title. 

Yet  the  practice  of  setting  aside  sales  after  confirmation  is 
perfectly  familiar,  where  the  facts  show  a  fraud  *upon  the 
•J  Uen  creditors :  20  Johns.  49,  or  where  the  defendant  was 
misled  by  the  acts  of  the  purchaser :  26  Wend.  143.  And  in 
this  last  case  the  plaintiff  was  the  purchaser,  and  had  resold  to  an 
innocent  purchaser  at  a  profit ;  but  he  was  compelled  to  credit 
the  defendant  with  the  profit  of  the  resale.  So  where  there  is  a 
mistake  in  the  deed :  1  Cowen  220 ;  1  Miles  389 ;  or  material 
mistake  in  the  description  of  the  property :  2  Edm.  848 ;  or  other 
injurious  mistake,  misrepresentation  or  fraud :  2  Har.  &;  G.  846 ; 
5  Yerger  240;  or  where  there  has  been  an  office  confirm- 
ation after  notice  of  intention  to  move  to  open  the  biddings  and 
before  opportunity  to  do  so  :  2  Smith's  Ch.  Pr.  244 ;  2  Sim.  k 
Stu.  608.  And,  generally,  wherever  there  is  fraud  in  the  pur- 
chaser, or  fraud  in  some  other  person,  of  which  it  would  be 
against  conscience  for  the  purchaser  to  take  advantage,  or  other 
circumstances  that  render  the  sale  unconscientious :  Morrice  v. 
Bishop  of  Durham,  11  Yes.  57 ;  Prideaux  v.  Prideaux,  1  Bro. 
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0.  C.  287  ;  Scott  v.  Nesbit,  8  Id.  475 ;  White  v.  Wilson,  14  Ves. 
161. 

It  seems  to  me,  therefore,  both  on  principle  and  anthority,  that 
tinder  the  circumstances  of  this  case,  the  acknowledgment  of  the 
deed  presents  no  obstacle  in  the  way  of  setting  aside  the  sale. 
In  an  ordinary  case  of  surprise  for  want  of  knowledge  of  a  duly 
published  sale,  we  should  perhaps  impose  upon  the  complaining 
party  the  costs  of  sale  and  the  burden  of  a  stipulation  for  an  in- 
creased bid.  But  the  equitable  plaintiff,  the  purchaser,  is  sister 
of  the  defendants,  and  I  am  much  inclined  to  the  opinion  that 
she  intended  no  injury  to  the  defendants,  by  the  sale  of  their 
land  at  this  grossly  inadequate  price. 

Let  the  acknowledgment  of  the  sheriff's  deed  be  rescinded,  and 
the  sale  set  aside.  The  plaintiff,  on  application,  can  have  the  re- 
turn of  the  sheriff,  and  the  ah  fi.  fa.  amended  according  to  the 
altered  state  of  the  proceedings. 

Cited  in  StepbeDS  v.  Stephens,  1  Phila.  Rep.  108. 


*In  the  District  Court  of  Allegheny  County.        [*307 
County  op  ALLBaHENY  r.  Thomas  C.  Rowley  et  al. 
ApHl  21, 1849. 

1.  A  mnnicipal  corporation  maj  alter  the  grade  of  its  streets,  but  not  without 
making  compensation  for  injuries  thereby  occasioned,  or  properly  securing 
the  buildings  endangered. 

2.  Public  corporations,  as  well  as  private,  are  responsible  for  wrong  done 
under  their  authority,  in  the  same  manner  as  indiTiduals. 

This  was  a  motion  for  an  injunction  to  stop  the  carrying  on 
of  the  excavation  in  Grant  street,  in  pursuance  of  the  new  grade, 
to  the  great  danger  of  the  walls  of  the  court  house. 

The  opinion  of  the  court  was  delivered  hy 
LowRiB,  J. — Much  reliance  is  placed  hy  the  defendants  upon 
the  cases  of  Green  v.  The  Borough  of  Reading,  9  Watts  882 ; 
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The  Philadelphia  and  Trenton  Railroad  Company,  6  Whart.  45 ; 
Goon  t;.  Monongahela  Navigation  Company,  6  W.  &  S.  113; 
Henry  v.  The  Pittsbargh  and  Allegheny  Bridge  Company,  8  Id. 
85.  Bat  none  of  these  cases  go  to  the  length  of  the  principle 
contended  for  here.  In  the  Reading  case  it  is  apparait  that 
there  had  been  no  preyioos  regulation  of  the  street,  and  diat  the 
plaintiff  had  built  his  house  according  to  his  own  fancy,  without 
asking  that  the  corporation  should  first  regulate  the  grade  of  the 
street.  In  the  case  of  Henry  against  the  Bridge  Company,  the 
question  whether  Henry  had  built  on  the  faith  of  any  previous 
regulation  does  not  appear  to  have  been  raised,  and  perhaps 
without  this  such  a  case  would  not  again  be  so  decided. 

It  M  true  that  in  the  case  of  the  Trenton  Railroad  Company, 
it  is  said  that  in  such  cases  parties  cannot  complain  of  ^^  conse- 
quential damages"  not  amounting  to  '^  taking"  of  private  pro- 
perty ;  and  thb  is  repeated  in  the  cases  of  the  Allegheny  Bridge 
Company  and  Monongahela  Navigation  Company.  But  we 
should  do  great  wrong  to  the  opinions  of  the  Supreme  Court,  if 
*3081  ^^  "^should  adopt  these  remarks  in  all  their  latitude, 
irrespective  of  their  special  meaning  in  the  cases  to 
which  they  apply. 

The  case  of  the  Railroad  Company  was  a  case  of  mere  annoy- 
ance by  the  occupation  of  a  part  of  a  street  for  a  railroad ;  a 
case  where  damages  could  not  have  been  received  by  any  princi- 
ple of  common  law,  and  only  by  virtue  of  clear  and  express  en- 
actment. The  case  against  the  Monongahela  Navigation  Com- 
pany was  also  a  case  where  the  damage  was  of  such  a  character 
that  there  was  no  remedy  at  common  law,  being  strictly  damnum 
abiqiie  injuria^  and  no  remedy  was  provided  by  the  statute,  or  if 
there  was,  the  statutory  remedy  was  not  pursued.  Any  expres- 
sions of  the  court  seeming  to  assert  anything  beyond  the  require- 
ments of  the  case  before  them,  are  subject  to  be  modified  and 
construed  in  accordance  with  the  general  principles  and  maxims 
of  the  law.  And  it  should  be  observed  that  in  that  case  one  of 
the  judges  felt  himself  called  upon  to  dissent  from  the  latitude 
of  the  expressions  used.  In  the  case  of  the  Bridge  Company, 
the  court  limit  their  language,  as  to  exemption  from  liability  for 
damages,  to  a  case  of  damage  ^^  unavoidably"  arising  from  the 
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doing  of  the  work,  and  allow  a  recovery  for  ^^  negligence  and 
gratuitous  injury." 

These  cases,  therefore,  are  not  inconsistent,  in  their  true  prin- 
ciple, with  those  wherein  the  city  of  Pittsburgh  was  held  liable 
for  consequential  damages  for  the  negligence  of  its  officers  in 
making  excavations  in  the  streets,  one  of  which  was  affirmed  in 
the  Supreme  Court,  though  I  have  failed  to  find  it  in  the  books. 
They  are  the  same  in  principle  with  the  cases  of  Hollister  v.  The 
Union  Company,  9  Conn.  436,  relative  to  the  improvement  of 
the  Connecticut  river ;  Lansing  v.  Smith,  8  Cowen  146,  as  to  the 
Albany  basin ;  Spring  v.  Russel,  7  Greenl.  273,  as  to  the  im- 
provement of  the  Saco  river ;  and  Rex  r.  Pegham,  15  *E.  r^oQQ 
C.  L.  R.  237 ;  all  of  these  cases  being  decided  upon  the 
principle,  that  the  damage  was  of  that  remote  consequential 
character  not  remediable  at  common  law  :  1  Denio  91,  466 ;  2 
Id.  483;  3  Hill  612;  11  Mete.  65;  25  E.  C.  L.  R.  634;  16 
East  215;  15  Id.  372. 

And  even  if  there  should  be  thought  to  be  some  incompatibility 
between  the  cases  and  the  principles  on  this  subject,  what  matters 
it?  Human  judgment  must  often  fail  in  the  application  of  prin- 
ciples ;  but  the  judge's  duty  is  fully  performed,  if  he  has  consci- 
entiously and  earnestly  endeavored  to  be  right.  The  law  is  not 
mado  up  of  cases,  but  of  principles,  and  those  principles  still  re- 
main, even  though,  in  particular  cases,  they  have  not  been  allowed 
their  proper  effect.  There  must  always  be  a  margin  of  doubtful 
territory  along  the  confines  of  correlative  principles,  and  cases 
may  occasionally  stray  over  the  invisible  boundary  into  a  foreign 
jurisdiction ;  but  there  still  remains  a  jtis  postliminiiy  a  right  of 
return  to  their  native  citizenship. 

It  is  said  that  consequential  injuries  to  private  property,  not 
amounting  to  a  '^  taking"  for  public  use,  are  not  within  the  pro- 
tection of  the  constitution  ;  and  the  language  of  the  Supreme 
Court  in  the  cases  of  the  Trenton  Railroad  Company  and  the 
Monongahela  Navigation  Company,  is  quoted  in  support  of  the 
assertion.  But  we  do  not  ascertain  the  principles  of  the  law  or 
of  any  science  by  picking  up  detached  sentences  or  opinions  of 
its  best  professors.     The  language  of  the  Supreme  Court  is,  no 
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doubt,  accurate  in  its  application  to  those  cases,  and  we  shall 
misunderstand  it  if  we  apply  it  to  a  case  different  in  principle. 
It  is  merely  saying  that  injuries  of  a  character  not  remediable  by 
the  common  law,  or  the  law,  as  applicable  between  citizen  and 
citixen,  whether  statute  or  common  law,  are  not  within  the  pro- 
tection of  the  constitution  against  the  public  or  its  agents. 

*If  it  has  any  different  meaning,  it  seems  to  me  thai  it 
•'  may  have  reference  to  that  clause  of  the  constitution 
which  relates  to  corporations  taking  property  for  public  use. 
Then  it  may  be  understood  as  declaring  consequential  damages, 
arising  from  public  works,  constructed  by  individuals  or  corpora- 
tions, cannot  be  ascertained  until  the  works  are  erected,  and 
therefore  cannot  be  within  the  protection  of  that  clause  of  the 
constitution  which  requires  payment  or  security  before  the  work 
is  done.  I  cannot  say  that  the  court  intended  anything  of  this 
sort,  but  the  cases  show  that  they  had  this  clause  of  the  constitu- 
tion in  their  mind. 

If  either  of  these  views  is  correct,  then  these  expressions  are 
not  at  all  inconsistent  with  the  provisions  of  the  Bill  of  Rights, 
forbidding  a  man's  property  to  be  taken  or  applied  to  public  use, 
without  just  compensation,  and  securing  to  every  man  a  full 
remedy  by  due  course  of  law  for  every  injury  done  him  in  lands, 
goods,  person  or  reputation,  nor  with  the  spirit  of  the  United 
States  constitution  forbidding  all  laws  impairing  contracts.  They 
are  not  at  all  inconsistent  with  the  jurisprudence  of  other  states, 
where  it  is  considered  that,  by  constitutional  provisions  similar 
to  ours,  private  property  is  protected  against  all  invasion,  injury, 
destruction  or  diminution,  without  just  compensation :  7  Mass. 
894;  12  Id:  468;  2  Johns.  Ch.  436;  6  Cowen  175;  5  Wend. 
423 ;  18  Id.  372;  17  Johns.  195;  6  Rand.  245;  1  N.  H.  839; 
4  Id.  527  ;  5  Ham.  410.  And  here  I  may  quote  the  language 
of  the  court  in  the  case  Ex  parte  Jennings,  6  Cowen  525,  where 
damages  were  allowed  for  the  diminution  of  a  private  watercourse, 
by  a  diversion  for  the  supply  of  the  Erie  canal,  the  court  remark- 
ing, ^^  individual  property  cannot  be  taken,  or,  which  is  the  same 
thing,  individual  rights  impaired,  for  the  benefit  of  the  public,  with- 
out just  compensation.     Such  is  the  language  of  the  common  law 
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and  of  the  constitution.    '^'It  would  be  derogating  from  the  r^roi  i 
justice  of  the  legislature  to  suppose  they  would  stop  short 
of  providing  for  compensation  in  such  a  case.'' 

In  relation  to  our  own  state^  I  know  of  no  grounds  for  charg- 
ing the  legislature  with  such  injustice.  The  constitution  designs 
to  furnish  a  full  and  honest  protection  to  private  rights,  and  so 
far  as  I  have  observed,  the  legislature  have  so  construed  it  and 
honestly  regarded  it.  Even  in  the  cases  of  the  Treuton  Railroad 
Company,  and  Monongahela  Navigation  Company,  full  provision 
is  made  for  all  damages,  as  well  direct  as  consequential,  which  the 
law  regards  as  such ;  in  the  railroad  case  the  remedy  being  for 
injury  and  damages  sustained  by  reason  of  said  railroad."  Acts 
1831-S2,  p.  92. 

The  particular  injury  complained  of  in  the  case  of  Coon  v. 
Monongahela  Navigation  Company  appearing  not  to  have  been 
provided  for,  the  legislature  immediately  corrected  their  error : 
Acts  1844,  p.  890.  The  same  honest  provision  for  all  legal  in- 
juries is  found  in  the  law  relating  to  the  Harrisburg  and  Pitts- 
burgh Turnpike  Road :  Acts  1806-6,  p.  357 ;  which  may  be 
called  the .  pattern  act,  its  form  being  followed  in  most  others. 
Also  in  the  laws  for  constructing  the  Pennsylvania  Canal :  Acts 
1825-6,  p.  57;  and  in  all  acts  authorizing  public  improvements, 
which  I  have  examined,  of  which  I  refer  to  a  few :  Acts  1827-8, 
pp.  132,  801;  Acts  1846,  p.  820;  Acts  1847,  p.  34,  and  1848, 
pp.  672,  580, 

I  find,  therefore,  no  proper  ground  for  supposing  that  in  our 
state,  the  constitutional  protection  of  private  rights  is  less  re- 
garded, by  either  courts  or  the  legislature,  than  it  is  elsewhere. 

It  would  be  a  monstrous  doctrine,  that  individuals  and  cor- 
porations are  liable  for  no  consequential  damages  arising  from 
the  execution  of  a  power  granted  by  act  of  legislature,  except 
such  as  are  provided  for  in  the  act.  I  know  '^'of  no  differ-  r^Koi  9 
ence  in  degree  between  statutory  and  common  law  rights. 
Both  are  equally  entitled  to  protection.  In  the  exercise  of  either, 
proper  regard  must  be  had  for  the  rights  of  others.  The  claims 
of  neither  can  rise  above  the  natural  rights  of  man  secured  by 
the  constitution. 

It  is  a  consequential  injury,  if  I  overflow  my  neighbor's  land 
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by  a  dam  erected  on  my  own  land,  and  it  is  not  less  remediable, 
whether  I  claim  to  do  it  at  common  law  or  under  a  statute.  It 
is  a  consequential  injury,  if  I  divert,  by  a  drain  on  my  own  land, 
a  watercourse  naturally  flowing  through  my  neighbor's,  and  a 
statutory  license  would  be  but  a  cobweb  shield  against  the  justice 
of  the  constitution. 

It  is  true  that  Acts  of  Assembly  are  sometimes  passed  author- 
izing public  improvements,  in  which  it  is  omitted  to  make  full 
provision  for  injury  to  private  rights.  But,  in  such  cases,  the 
common  remedies,  existing  between  citizen  and  citizen  in  similar 
cases,  remain,  be  they  legal  or  equitable  in  form.  If  the  statu- 
tory remedy  be  not  complete,  the  ordinary  remedies  remain  open 
to  the  suitor:  4  Eng.  Ch.  Rep.  878;  11  Ohio  408;  2  John.  Ch. 
162. 

For  this  reason  it  is  hard  to  imagine  a  case  in  which  an  Act  of 
ALSsembly  authorising  the  taking  of  private  property  for  public 
use  can  be  unconstitutional,  unless  it  positively  attempt  to  take 
away  the  right  to  compensation.  It  can  be  no  objection  that  the 
act  provides  no  remedy,  for  the  constitution  provides  it,  by  secur- 
ing to  the  person  injured  the  usual  remedies  applicable  to  such 
wrongs.  It  imposes  upon  the  judiciary  the  duty  of  giving  full 
redress,  and  it  would,  perhaps,  be  more  in  accordance  with  the 
spirit  of  the  constitution  that  a  general  remedy  should  be  pro- 
vided for  all  such  cases,  through  the  courts,  than  that  special 
remedies  shall  be  provided  in  each  act  which  authorizes  the  im- 
provement. 

♦Are  the  plaintiffs  without  remedy  because  the  defend- 
J  ants  are  acting  under  the  authority  of  the  city  of  Pitts- 
burgh ?  In  other  words,  may  public  corporations  invade  private 
rights,  and  the  citizen  have  no  redress  ?  Certainly  the  constitu- 
tion draws  no  such  distinction,  and  intends  no  such  immunity, 
even  to  the  state  itself.  When  the  Supreme  Court  declared  this 
city  liable  for  the  negligence  of  its  agents  in  its  improvement, 
and  a  township  liable  for  injuries  arising  from  bad  roads  (5  W. 
&  S.  545),  they  declared  the  true  spirit  of  American  rights,  and 
sustained  the  enlarged  principles  of  modem  jurisprudence.  And 
it  may  now  be  assumed  that  public  corporations  as  well  as 
private  are  responsible  for  wrongs  done  under  their  authority  in 
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the  same  manner  as  indiriduals :  4  S.  &  R.  16 ;  9  Id.  101 ;  4 
Eng.  Ch.  Rep.  378  ;  9  Conn.  436 ;  3  ffiU  (N.  Y.)  612 ;  2  Denio 
433  ;  1  Id.  91 ;  10  Ohio  159 ;  15  Id.  474  ;  4  Ham.  500 :  1  Id. 
36 ;  Wright  603 ;  7  Mass.  187  ;  Cowp.  86 ;  25  E.  C.  L.  R.  684 ; 
3  Wils.  461 ;  2  Wm.  BL  924. 

I  observe  that  many  English  authorities  are  often  cited  in 
cases  of  this  sort,  to  show  that  acts,  of  the  character  here  com- 
plained of,  are  not  the  subject  of  action ;  but  generally  they  show 
no  such  thing ;  and  yet  I  think  they  have  had  an  unhappy  effect 
upon  many  of  the  decisions  in  this  country,  when  the  constitu- 
tional protection  has  been  overlooked.  These  cases  do  not  justify 
the  act,  but  the  person  performing  it,  because  of  his  acting  under 
the  authority  of  parliament.  But  there,  that  authority  is  para- 
mount, and  the  fault  is  not  that  of  the  officer,  but  of  the  govern- 
ment which  enjoins  the  duty,  and  to  it  also  can  the  citizen  resort 
for  redress.  But,  with  us,  the  Constitution  is  paramount,  and 
the  law  which  authorizes  an  invasion  of  private  property,  fur- 
nishes no  protection  against  the  right  to  demand,  and  the  duty  of 
paying  the  just  compensation  which  the  Constitution  secures :  4 
Term  Rep.  794 ;  6  *Taunt.  29  ;  9  E.  C.  L.  R.  227-357  ;  pg. . 
32  Id.  27  ;  17  Id.  236  ;  13  East  200.  '• 

Having  thus  disposed  of  the  most  serious  objections  urged  by 
the  defendants,  it  remains  to  inquire  whether  the  act  complained 
of  is  "  contrary  to  law,  and  prejudicial  to  the  interests  of  the 
community  and  to  the  rights  of  individuals.'' 

It  is  not  denied  that  the  spirit  of  the  law  protects  a  corporation, 
or  quasi  corporation,  such  as  the  county  of  Allegheny,  equally 
with  an  individual  citizen.  It  will  also  be  conceded  that  the  de- 
struction of  this  court  house  would  be  prejudicial  to  the  interests 
of  the  community. 

Is  then  the  act  of  cutting  down  the  street,  according  to  a  new 
grade,  without  taking  proper  precautions  to  secure  buildings 
erected  on  the  path  of  the  old  grade,  contrary  to  law. 

I  am  not  prepared  to  say  that  the  power  of  the  corporation  as 
to  fixing  grades  is  exhausted  by  being  once  exercised,  for  there  is 
great  reason  and  high  authority  against  such  a  conclusion  :  6 
Wheat.  593.  It  is  true  that  the  principle  of  the  Cherry  Alley 
Case,  7  Watts  450,  may,  at  first  glance,  seem  to  present  an 
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analogy  against  the  poirer.  Bnt  I  think  there  is  a  manifest  dis- 
tinction between  assuming  possession  of  another's  property,  and 
the  injurious  use  of  one's  own.  One  may  misuse  his  own  pro- 
perty subject  to  the  proper  penalty,  while  he  is  allowed  no  power 
at  all  over  another's.  The.  corporation  may  abuse  its  power  over 
the  streets ;  but  it  cannot  shift  these  streets  over  upon  private 
property :  4  Johns.  Gh.  58.  It  may  be  estopped  by  its  own  set- 
tlement of  the  lines  of  the  streets,  yet  not  held  to  any  particular 
degree  or  mode  of  improving  them. 

May  the  corporation,  then,  alter  the  grade  without  making 
compensation  for  the  injury  thus  occasioned,  or  property  secur- 
ing the  buildings  endangered  by  the  alteration  ?  *In 
•^  other  words,  is  such  an  act  an  invasion  of  private  rights  ? 

On  this  point  it  is  not  necessary  to  question  the  extreme  de- 
cisions in  favor  of  the  right  of  digging  on  one's  own  land,  on  the 
maxim  evjuM  est  $olumj  (jus  est  ab  imo  usque  ad  coelum:  12 
Mass.  220 ;  10  Mete.  871 ;  nor  to  argue  in  favor  of  the  reason- 
able use  of  one's  own  rights,  on  the  maxim,  sic  utere  tuo  ut  alienum 
non  Icedas:  8  Camp.  398;  13  E.  C.  L.  R.  46;  7  Watts  460;  4 
M.  &  G.  760;  17  Johns.  92;  8  Id.  421. 

By  the  common  law,  an  ancient  building,  though  built  to  the 
line,  and  ancient  lights  opening  out  upon  the  grounds  of  another, 
may  claim  to  be  protected  from  injury  by  any  use  of  the  adjoin- 
ing land  inconsistent  with  their  enjoyment :  22  E.  C.  L.  R.  205 ; 
17  Id.  488 ;  6  Id.  523 ;  9  Id.  221.  It  matters  not  whether 
these  particular  cases  would  be  recognised  here  as  law  or  not. 
It  is  the  principle  that  I  seek  the  use  of ;  and  that  is,  wherever 
a  grant  is  proved,  or  is  by  law  presumed  to  exist,  the  right  pos- 
sessed under  it  will  be  protected ;  and  the  party  has  his  election 
to  proceed  either  in  the  common  law  or  equity  form :  8  Danl.  Ch.  Pr. 
1859-1875 ;  2  Story  Eq.  §  926-958 ;  8  Eng.  Ch.  Rep.  49.  And  it 
may  be  safely  said,  that  when  ever  a  party  can  establish  a  grant  of  the 
privilege  claimed,  the  court  will  interfere  to  enjoin  against  the  in- 
fringement of  the  privilege,  or  to  furnish  the  proper  compensation : 
3  Eng.  Ch.  Rep.  7 ;  11  Id.  11 ;  8  Paige  851 ;  4  Id.  169 ;  2  Ves. 
Sr.  458.  And  an  injunction  is  a  proper  remedy  against  all  im- 
proper exercise,  even  of  lawful  authority  of  this  character :  2 
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Johns.  Ch.  463 ;  4  Eng.  Ch.  Rep.  878 ;  1  Bald.  205 ;  7  W.  &  S. 
107. 

In  the  case  before  us,  the  fact  that  the  court  house  was  built 
upon  the  faith  of  a  regulation  duly  made,  is,  in  legal  contempla- 
tion, equivalent  to  a  grant  of  the  right  to  have  the  wall  sustained 
by  the  street,  according  to  that  '^'regulation.  It  is.  a  r^coig 
grant  which  cannot  be  revoked,  without  compensation  for 
the  injury  sustained  by  the  revocation.  If  the  injury  threatened 
is  imminent,  and  not  easily  compensated  in  damages,  the  work 
must  be  stopped  until  proper  means  can  be  taken  for  securing 
the  foundations,  by  underpinning  the  walls  on  the  most  approved 
plan. 

Even  if  we  are  wrong  in  our  judgment,  that  the  city  has  power 
to  alter  the  grade  once  fixed,  we  cannot,  in  this  case,  we  think, 
grant  a  perpetual  injunction  as  the  final  remedy,  on  account  of 
the  delay  of  the  county  commissioners  in  applying  for  it,  until 
after  a  greater  part  of  the  regulation  has  been  executed,  and 
many  of  the  houses  altered  to  suit  it :  1  Craig  &  Ph.  91 ;  1 
Swans.  250 ;  11  Eng.  Ch.  Rep.  11 ;  6  Ves.  638. 

That  the  terrace  wall  will  certainly  fall,  and  at  least,  the  por- 
tico with  it,  if  the  grading  be  completed,  is  agreed  by  nearly  all 
the  witnesses.  That  the  mischief  is  of  that  character  technically 
called  irreparable,  will  not  be  disputed.  When  the  catastrophe 
may  happen  is,  of  course,  matter  of  conjecture ;  and  certainly, 
we  are  not  bound  to  await  the  actual  test  of  the  judgment  of  the 
witnesses.  We  cannot  allow  the  danger  to  public  business,  and 
the  lives  of  the  citizens  attending  the  various  courts,  to  be  in- 
creased by  any  further  excavations,  until  further  advised,  or  until 
the  wall  is  properly  secured. 

It  is  for  the  representatives  of  the  city  and  county  respectively, 
to  decide  whether  this  cause  shall  proceed  to  a  final  adjudication 
in  this  form,  or  whether  they  will  amicably  agree,  both  as  to  the 
time  and  manner  of  carrying  on  the  grading  and  securing  the 
wall,  and  leave  the  question  of  damages  to  be  settled  in  a  com- 
mon law  form  of  action.  If  they  should  make  no  arrangement, 
the  court  will  have  to  determine,  if  required,  how  near  to  the 
wall  the  corporation  may  carry  on  its  excavations.    In  the  mean- 
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^  time,  ♦the  plaintifis  can  have  an  injunction  to  stay  the  ex- 

^  cayation  entirely,  until  answer  and  further  order,  on 
giving  bail  in  |2000. 

Messrs.  Todd  and  Forward,  for  the  motion. 

Messrs.  Scully  and  Shaler^  contrd. 

Vide  O'Connor  v.  Pittsbargh,  6  HarriB  187  ;  Pottstown  Ckts  Co.  v.  Mnrpbjf 
3  Wright  267. 


*347]  ^In  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania.     In  Admiralty. 

Yanderslicb  v.  The  Steam  Towboat  Superior. 

1.  Considerations  stated  bj  Kane,  J.,  for  holding  a  steam  tug  to  the  rigid  ac- 
conntabilitj  of  a  common  carrier,  in  opposition  to  the  case  in  3  Hill  (K. 
Y.)9. 

2.  The  captain  of  a  steam  tag  is  the  pilot  of  the  Tojage,  and  is  the  best 
jndge  of  the  safficiencj  of  the  canal  boat  taken  in  tow  to  resist  the  weather, 
and  of  the  adequacy  of  her  crew  to  do  what  maj  be  required  for  her  pro- 
tection, and  cannot  limit  his  responsibilitjr  bjr  a  notice  given  at  the  time 
of  commencing  the  rojage,  that  it  must  be  at  the  risk  of  the  canal  boat 

3.  The  steam  tug,  notwithstanding  such  notice,  is  bound  for  the  exercise  of 
all  that  skill  and  care  which  the  circumstances  of  the  case  demand. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court 
which  was  delivered  hy 

Kane,  J. — The  steamer  Superior  was  customarily  employed 
by  the  Philadelphia  and  Havre  de  Grace  Steam  Towboat  Com- 
pany in  towing  vessels  for  hire  between  Philadelphia  and  the 
Delaware  outlet  of  the  Chesapeake  and  Delaware  Canal. 

On  the  15th  of  March,  1846,  Captain  Metz,  her  commander, 
was  applied  to  by  the  libellant,  to  tow  his  canal  boat,  the  Judge 
Roger,  then  laden  with  a  valuable  cargo,  down  the  river. 

Captain  Metz  objected,  alleging  that  the  state  of  the  weather 
was  such  as  to  make  the  trip  a  hazardous  one ;  but  being  pressed 
by  the  libellant  and  several  other  masters  of  canal  boats  which 
were  in  waiting,  he  finally  consented  to  take  them,  saying  at  the 
same  time  that  ^'the  weather  was  unfit  to  go  down  the  river 
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that  day,  and  that  if  they  must  and  would  go  down,  they  must 
do  80  on  their  own  responsibility,"  or  "at  their  own  risk." 

Three  of  the  canal  boats  were  thereupon  attached  to  r^co^o 
*the  sides  of  the  steamer ;  but  one  of  them  meeting  with 
an  accident  immediately  after,  two  only  proceeded.  Of  these 
one  was  very  soon  cast  oif  at  the  request  of  her  captain ;  thus 
leaving  only  the  boat  of  the  libellant,  who  persisted  in  his  pur- 
pose to  go  on. 

They  had  not,  however,  made  much  progress  before  it  was 
deemed  prudent  to  detach  the  Judge  Roger  from  the  side  of  the 
steamer,  and  to  tow  her  astern.  In  doing  so,  the  canal  boat  got 
into  the  trough  of  the  sea,  and  rolled  so  heavily  as  to  lose  somo 
casks  of  merchandise,  that  made  part  of  her  deck  load ;  and  it 
was  then  agreed  that  she  should  be  run  in  upon  the  mud  flats  on 
the  Pennsylvania  side  above  the  pier  at  the  Greenwich  Point 
House,  where  it  was  thought  she  might  take  the  shore  safely. 

It  was  ebb-tide,  and  the  wind  was  blowing  hard  from  the 
New  Jersey  shore.  The  manoeuvre  of  casting  off  the  canal  boat  was 
executed  badly  on  one  side  or  the  other,  and  she  struck  against 
the  pier  with  so  much  violence  as  to  damage  her  greatly.  She 
succeeded,  however,  in  anchoring  a  short  distance  below ;  when 
the  steamer,  returning  either  for  the  purpose  of  rendering  assist- 
ance, or  of  receiving  the  tow-line  which  had  been  left  fast  to  the 
canal  boat,  came  into  collision  so  forcibly  as  to  break  several  of 
her  own  paddle  wheels,  and  further  to  injure  the  canal  boat  in  a 
greater  or  less  degree. 

After  this  the  steamer  again  took  her  in  tow  conducting  her  in  a 
nearly  sinking  state  towards  the  New  Jersey  shore ;  and  having 
almost  reached  it,  she  again  cast  her  off,  and  directed  her  course  for 
Philadelphia.  But  the  depth  of  the  water  and  the  adverse  wind, 
and  probably  also  the  condition  of  the  canal  boat,  prevented  the 
libellant  from  beaching  his  boat  by  means  of  poles,  and  she  in 
consequence  drifted  out  into  the  stream.  The  steamer  returned 
upon  observing  this ;  but  again  coming  into  collision  with  her, 
broke  into  her  stern  and  completed  her  wreck. 

*The  boat  sank,  her  hatches  came  off,  part  of  her  cargo  r^o^o 
drifted  out,  and  nearly  if  not  quite  all  of  the  remainder 
was  damaged. 
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I  believe  that  there  is  no  dispute  upon  the  facts  which  I  have 
recapitulated.  The  discrepancies  in  the  testimony  relate  to  the 
sea-worthiness  of  the  canal  boat  at  the  time  of  leaying  Philadel- 
phia, and  the  d^ee  of  skill  and  care  displayed  by  the  steamer 
in  the  subsequent  incidents. 

The  libellant  claims  indemnity  for  the  damage  done  to  his  boat 
and  her  cargo  by  these  repeated  collisions.  He  considers  the 
steamer  as  in  the  occupation  of  a  common  carrier,  and  liable  for 
all  losses  which  have  not  been  occasioned  by  the  act  of  God,  or 
of  public  enemies ;  and  he  denies  that  the  limitation  by  the  cap- 
tain of  his  responsibility,  by  the  notice  to  the  libellant,  if  admis- 
sible at  all,  can  be  so  extended  as  to  exempt  him  from  liability 
under  the  circumstances  presented  by  the  evidence.  For  he  says, 
in  the  second  place,  that  the  loss  was  directly  occasioned  by  a 
want  of  that  ordinary  skill  and  care  on  the  part  of  the  steamer 
which  are  engaged  by  every  carrier  of  goods  for  hire. 

The  claimants,  the  Towboat  Company,  deny  that  they  are 
common  carriers ;  and  assert  that  being  ordinary  bailees,  bound 
as  such  by  force  of  the  ordinary  contract  only  to  the  exercise  of 
ordinary  care  and  skill,  their  special  disclaimer  of  responsibility, 
impliedly  acceded  to  by  the  libellant  at  the  time  of  contract,  must 
be  construed  as  exempting  them  from  liability  for  everything  ex- 
cept just  that  measure  of  skill  and  care  which  would  be  exacted 
by  the  circumstances  of  a  voyage  which  involved  no  special  or 
extraordinary  hazards.  They  afSrm  that  they  did  exercise  this 
measure  of  skill  and  care ;  that  the  collision  of  the  canal  boat 
against  the  pier  was  occasioned  by  her  being  insufficiently  manned ; 
and  that,  as  to  the  two  ^subsequent  collisions,  they  must 
-J  be  referred  to  the  state  of  the  weather,  and  were,  more- 
over, in  their  consequences  of  no  importance,  since  the  first  col- 
lision had  reduced  the  canal  boat  to  a  state  of  wreck. 

The  first  question  thus  presented  is :  Whether  steam  tugs, 
whose  regular  and  constant  business  it  is  to  tow  boats  for  hire, 
are  to  be  regarded  as  common  carriers,  when  the  owner  or 
master  of  the  boat  towed  remains  on  board  of  it.  Chancellor 
Kent,  in  his  Commentaries,  vol.  2,  599,  includes  them  in  this 
class  of  bailees,  but  cites  no  authority  for  the  position.  On  the 
other  hand.  Judge  Story  excludes  them  from  it.  Bailments,  §  496, 
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referring  in  the  margin  to  the  case  of  Alexander  v.  Greene,  3 
Hill  9. 

I  confess  that,  after  reading  that  case  over  carefully,  the 
reasoning  of  the  court  does  not  appear  to  me  conclusive,  and 
that  I  am  much  more  impressed  by  the  argument  of  the  counsel 
for  the  unsuccessful  party.  It  has  been  suggested,  that  such 
steam  tugs  should  perhaps  hold  a  place  between  common  carriers 
and  ordinary  bailees  for  the  carriage  of  goods ;  not  liable  in  gen- 
eral for  loss  by  fire  or  robbery,  since  the  owner  or  his  immediate 
agent  has  to  a  certain  extent  the  continued  supervision  of  his 
property,  but  to  be  otherwise  held  to  the  highest  degree  of  ac- 
countability, since  the  vessel  towed  is  for  the  time  under  their 
control,  quite  as  much  so  as  the  baggage  of  a  passenger  in  a 
stage  coach. 

But,  if  they  are  not  to  form  a  distinct  new  categcny,  I  should 
be  strongly  inclined  to  the  opinion  that  they  must  be  treated  as 
common  carriers. 

Their  occupation  is  essentially  a  public  one ;  they  hold  them- 
selves out  to  the  world  as  ready  to  serve  all  who  will  employ 
them,  and  they  have  whatever  of  advantage  any  common  carriers 
can  derive  from  such  a  public  announcement. 

They  have  the  custody  and  direction  of  the  vessel  to  be 
^transported :  it  is  generally  fastened  to  the  steamer  in 
such  a  manner  as  not  to  be  safely  detached  while  the  two  ^ 
are  in  motion,  unless  by  the  act  of  those  on  board  the  steamer ; 
and  if  detached  while  on  the  way^  the  boat  is  without  any  power 
of  providing  for  her  safety.  The  hands  on  board  the  boat,  more- 
over, receive  their  orders  from  the  steamer's  captain,  and  in 
fact  the  two  move  on  together  under  the  sole  impulse  and  guid- 
ance of  the  steamer. 

The  vast  interests,  which  are  daily  confided  to  such  steam  tugs, 
the  hazards  to  which  our  internal  commerce  niay  be  subjected  by 
a  want  of  the  highest  degree  of  skill  and  care  on  the  part  of 
those  who  command  them,  and  the  difficulty  of  drawing  the  line 
in  a  court  of  justice  between  the  consequences  of  mismanagement 
and  those  of  mere  stress  of  weather,  or,  where  these  come  to- 
gether, as  they  often  do,  of  assigning  to  each  its  appropriate 
share  of  influence ;  these  considerations  urge  us  very  strongly 
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to  hold  the  steam  tag  to  the  rigid  accountability  of  a  common 
carrier. 

But  I  do  not  think  it  necessary  to  decide  the  question. 
Though  the  law  of  Pennsylvania,  under  which  this  contract  was 
made,  seems  to  be  settled  by  the  Supr^ne  Court  of  the  state, 
however  reluctantly,  that  a  common  carrier  may  restrict  his  com- 
mon law  liability  by  special  contract ;  yet  the  extent  to  which 
such  a  limitation  may  go  is  itself  limited  very  strictly.  It  has 
never  been  contended,  that  the  limitations  can  be  so  enlarged  as 
to  relieve  him  from  the  exercise  of  all  ordinary  skill,  diligence 
and  care.  The  utmost  for  which  he  has  ever  been  allowed  to 
stipulate,  is  that  his  liability  should  be  subject  to  the  same  rules 
as  that  of  an  ordinary  bailee  for  hire. 

What  then  was  the  liability  of  the  steamer,  considered  as  an 
ordinary  bailee,  who,  at  the  time  of  contracting,  had  given  to  the 
^offon  master  of  the  canal  boat  the  special  notice  '^which  is  in 
proof?  Independent  of  that  notice,  the  engagement  was 
for  the  exercise  of  adequate  skill,  and  of  reasonable  care  and 
prudence  in  towing  the  boat  to  her  destination ;  skill  and  pru- 
dence, both  adapted  to  the  circumstances,  hazardous  or  otherwise. 
Did  the  notice  vary  this  engagement  ? 

In  the  case  of  Alexander  v.  Greene,  already  referred  to,  it  was 
decided  that  an  engagement  to  tow  a  boat  ^^  at  the  risk  of  the 
master  and  owners  thereof"  relieved  the  steam  tug  from  all  lia- 
bilities arising  from  a  want  of  ordinary  care  and  skill ;  and  it  has 
been  contended  here  with  great  force,  that  the  notice  by  Captain 
Metz,  that  if  the  canal  boat  determined  to  go,  it  must  be  on  her 
own  responsibility,  or  at  her  own  risk,  should  have  an  equally 
broad  eifect. 

I  acknowledge  that  I  cannot  distinguish  the  two  forms  of  expres* 
sion,  so  as  to  give  them  a  difference  of  import.  But  I  have  not 
been  able  to  satisfy  myself  that  the  notice  in  either  case  should 
have  the  effect  contended  for. 

I  cannot  conceive  of  a  contract  for  transportation,  which  shall 
be  so  limited  as  to  exonerate  the  carrier,  when  the  property  en- 
trusted to  him  is  destroyed  by  his  negligence  or  want  of  skill. 
Such  a  contract  would  have  no  meritorious  consideration:  its 
terms  involve  no  engagement  at  all :  it  means  nothing,  but  that 
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the  carrier  will  not  fraudulently  or  wilfully  destroy  the  property ; 
and  to  this  every  man,  whether  carrier  or  not,  is  bound  by  the 
law  of  the  land,  in  reference  to  the  property  of  every  other  man, 
without  any  contract  whatever. 

In  my  judgment  a  saving  of  this  sort  would  be  repugnant  to 
the  spirit  and  purpose,  as  well  as  the  body  of  the  contract ;  and, 
were  such  an  interpretation  claimed  for  the  notice  in  this  case,  I 
could  not  regard  it  otherwise  than  as  void.  Such,  I  may  remark, 
seems  to  be  the  opinion  '''also  of  the  accomplished  editor  r^coro 
of  the  American  Leading  Cases,  in  his  comments  on  this 
decision. 

But  the  claimants  here  do  not  assert  this  doctrine  without 
qualification.  They  admit  themselves  bound  for  the  reasonable 
skill  and  diligence  which  would  be  adequate  to  an  ordinary  risk, 
and  only  ask  exemption  from  employing  that  higher  skill  and 
diligence  which  the  particular  emergency  in  this  case  Called  for. 

Still,  I  cannot  accede  to  the  legal  policy  which  would  sustain 
even  such  a  limitation.  It  could  never  have  a  practical  interpre- 
tation. 

What  is  its  import  7  Does  it  mean  that  if,  in  consequence  of 
the  storm,  the  captain  of  the  steamer  shall  become  too  much  ab- 
sorbed in  anxiety  for  his  own  safety  to  think  of  anything  else, 
this  shall  be  enough  to  discharge  him  and  his  steamer  from  lia- 
bility ?  Does  it  mean  that  he  may  cast  off  his  tow  to  the  mercy 
of  the  elements,  so  soon  as  he  becomes  sensible  that  his  own  risk 
is  increased  by  keeping  it  attached  ?  His  own  safety  and  the 
safety  of  his  tow  would  no  doubt  have  been  more  complete,  if 
neither  had  left  the  wharf  at  Philadelphia.  Now,  what  increase 
of  peril,  beyond  that  of  encountering  the  elements  at  all,  shall  be 
deemed  the  casm  fcederiSj  which  is  to  excuse  his  negligence  or 
want  of  skill  in  meeting  it  ?  And  how  are  we  to  subdivide  and 
distribute  the  indicia  of  nautical  skill  and  prudence,  so  as  to 
mete  out  to  the  vessel  under  tow  its  just  portion  of  them  in  the 
varying  contingencies  of  such  a  voyage,  asserting  for  it  all  that 
would  be  needed  in  favorable  weather,  but  denying  its  right  to 
any  more,  distinguishing  circumstances  into  ordinary  and  pecu- 
liar, that  differ  only  by  inappreciable  degrees,  as  the  height  of  a 
wave,  or  the  force  with  which  the  wind  blows,  and  referring  the 
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injury  which  is  complained  of  to  one  or  the  other  class  of  causes ; 
thus  ascertaining  whether  the  peril  was  within  the  contract  or  its 
limitation  7 

♦8541       *How  shall  we  decide  in  reference  to  a  particular  case 
of  peril  or  dijfficulty  that  it   called  for   extraordinary 
energies,  but  that  the  energies  that  combated  it  were  merely 
ordinary  ? 

It  involves  no  hardship  to  the  master  or  proprietor  of  a 
steamer,  whose  daily  occupation  is  the  navigation  of  the  river,  to 
assume  that  he  is  acquainted  with  its  hazards  and  fitted  to  decide 
whether  the  state  of  the  wind  and  the  tide  will  allow  him  .to  carry 
down  his  train  of  canal  boats  in  safety.  He  is  the  pilot  of  the 
voyage ;  he  is  the  best  judge  even  of  the  sufficiency  of  the  canal 
boat  to  resist  the  weather,  and  of  the  adequacy  of  her  crew  to  do 
what  may  be  required  for  her  protection.  It  is  in  evidence  that 
when  the  water  is  smooth,  and  the  tow  boats  are  attached  in 
consequence  to  the  steamer's  guards,  the  hands  of  the  tow  boats 
have  nothing  to  do ;  that  boats  have  occasionally  been  towed  in 
safety  without  any  person  on  board ;  at  other  times,  when  the 
boat  is  towed  astern,  a  man  is  required  to  steer  her,  and  a  boy  or 
another  man  to  give  occasional  assistance.  Sometimes  a  still 
larger  crew  may  be  required  by  circumstances.  Again,  the  form, 
dimensions  and  lading  of  the  tow  boat  have  their  influence.  A 
decked  boat  with  a  light  cargo  is  perfectly  safe  in  weather  which 
would  swamp  an  open  boat,  heavily  laden.  Now,  when  a  boat 
offers  herself  for  towage,  it  is  the  proper  office  of  the  master  of 
the  steam  tug  to  determine  upon  all  these  points,  and  to  refuse 
to  take  her,  if  she  is  either  too  imperfect  in  her  structure  and 
arrangements,  too  heavily  burdened,  or  too  lightly  manned  to 
meet  the  apparent  hazards  of  the  particular  voyage.  He  would 
have  this  right,  whether  regarded  as  a  common  carrier  or  as  an 
ordinary  bailee ;  and  I  see  no  objection  to  requiring  that  he  shall 
exercise  it. 

I  am  inclined,  therefore,  to  decide  that  the  limitation  of  the 
claimants'  liability,  which  has  been  contended  for,  docs  *not 
•^  exist ;  and  that  the  steam  tug,  notwithstanding  the  no- 
tice, was  bound  for  the  exercise  of  all  that  skill  and  care  which 
the  circumstances  of  the  case  called  for. 
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Did  Captain  Metz  exercise  this  degree  of  skill  and  care  ? 

I  have  examined  all  the  evidence  in  the  case  very  fully  and 
cautiously.  There  is  in  it  just  ahout  the  usual  conflict  of  recol- 
lections that  belong  to  controversies  of  this  sort.  Men  who  are 
parties  in  a  scuffle^  or  on  board  different  ships  that  come  into  col- 
lision,  never  agree  as  to  where  the  blame  lies.  Even  lookers  on 
very  seldom  unite  in  detailing  occurrences  of  an  exciting  char- 
acter. Especially  is  this  true  as  to  times,  distances,  and  even  as 
to  the  order  in  which  incidents  have  followed  each  other.  It  is 
often  in  consequence  the  most  puzzling  duty  of  a  judge,  to  de- 
termine from  the  conflicting  evidence  of  honest  and  intelligent 
witnesses,  what  the  truth  is  which  they  all  profess  to  detail.  In 
such  a  case  he  is  fortunate  if  he  can  get  hold  of  some  fact  inde- 
pendent of  memory,  some  landmark  that  cannot  have  been  sub- 
jected to  change.  I  think  we  have  something  of  this  sort  in  a 
part  of  the  evidence  here. 

It  is  found  in  the  position  and  course  of  the  canal  boat  at  the 
moment  of  striking  the  wharf,  as  determined  by  the  part  on  which 
she  received  the  first  injury.  She  struck  on  her  starboard  bow : 
her  head,  therefore,  was  that  moment  inclined  outwards  to  the 
river,  and  off  from  the  flats.  She  struck,  moreover,  with  great 
violence ;  so  as  not  only  to  break  in  her  bow,  but  to  indent  or 
displace  the  wharf-log  against  which  she  struck.  I  do  not  see 
how  these  two  circumstances  can  be  explained,  unless  by  the  sup- 
position that  at  the  moment  of  striking  she  was  obeying  a  pow- 
erful influence  derived  from  the  steamer. 

Now  it  is  agreed  on  all  hands,  that  the  steamer  and  the  canal 
boat  were  on  the  Jersey  or  weather  side  of  the  river,  where  it  was 
determined  that  the  boat  should  be  cast  off ;  ^that  the  r^cggg 
steamer  immediately  directed  her  course  towards  the  Penn- 
sylvania shore,  and  reaching  this  side  of  the  channel,  passed  im- 
mediately below  the  powder  wharf,  562  feet  above  the  place  of 
the  first  accident,  still  steering  towards  the  flats.  Then  inclin- 
ing down  stream  in  the  cove  between  the  powder  wharf  and  the 
wharf  at  the  Ferry,  where  the  water  was  smooth,  she  skirted 
along  the  flats ;  the  canal  boat  in  the  meantime  steering  towards 
the  Pennsylvania  shore.  Arriving  near  the  lower  or  Ferry 
wharf,  the  steamer  again  beaded  outwards  towards  the  deep 
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"water ;  and  it  was  about  this  time,  or  immediately  after,  that  the 
canal  boat  struck  the  wharf. 

So  far  the  witnesses  concur.  The  witnesses  for  the  steamer 
say,  that  soon  after  passing  the  powder  wharf  she  slackened  her 
speed,  and  at  last  checked  it  altogether  for  the  purpose  of  ena- 
bling the  canal  boat  to  throw  off  the  bow-rope ;  and  that  this 
would  have  been  effected  if  the  crew  of  the  canal  boat  had  been 
effective ;  but  that  the  libellant  being  at  his  helm,  and  no  other 
person  on  board  but  a  boy  who  was  not  strong  enough  to  unhook 
the  rope,  the  libellant  left  his  helm  to  assist  him,  and  thus  occa- 
sioned the  accident,  though  the  steamer  had  in  the  meantime 
thrown  loose  her  tow-rope. 

Now,  it  is  plain  that  this  of  itself  would  not  have  produced 
the  collision.  Had  the  steamer  stopped  in  time,  and  the  tow- 
rope  been  fully  slackened,  the  canal  boat  would  not  have  had  suf- 
ficient headway  to  drive  her  against  the  wharf  so  forcibly ;  and 
her  motion  directed  inwards  by  her  helmsman,  and  aided  by  the 
wind,  would  have  continued  towards  the  shore,  rather  than  out- 
wards against  wind  and  steerage. 

The  story  on  the  other  side  denies  that  the  captain  of  the 
canal  boat  ever  left  his  helm,  and  refers  the  injury  to  the  contin- 
ued speed  of  the  steamboat,  which  kept  the  tow-line  taut  until 
^  the  boat  was  nearly  in  contact  with  *the  wharf,  even  while 

^  the  steamer  was  heading  out  herself;  and  thus  made  it 
impossible  for  the  boat  to  obey  her  helm.  This  view  of  the  facts, 
which  is  borne  out  moreover  by  the  testimony  of  those  who  wit- 
nessed the  accident  from  the  shore,  seems  to  me  to  be  fully  cor- 
roborated, and  I  have  already  remarked,  by  the  force  and 
direction  of  the  boat's  impact  against  the  wharf. 

There  are  numerous  facts  disclosed  in  the  depositions  which 
point  to  the  same  conclusion.  It  is  not  necessary  for  me  to  refer 
to  them  in  detail.  I  have  been  particularly  struck  by  the  re- 
ported difference  in  the  bearing  of  the  two  captains :  the  one 
excited,  intimidated,  losing  his  presence  of  mind,  hurrying  about 
his  vessel,  multiplying  orders,  twice  bringing  his  steamboat  into 
forcible  collision  with  the  sinking  canal  boat  which  he  sought  to 
rescue;  the  other  calm,  resolute,  efficient;  endeavoring  to 
secure  his  boat  to  the  wharf  by  lines  after  the  first  accident ; 
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anchoring  her  when  that  failed;  holding  on  to  his  chance  of 
deliverance  even  after  the  steamboat  had  become  entangled  with 
her  afterwards ;  refusing  to  quit  his  post  when  warned  that  she 
was  bearing  down  on  him  the  second  time ;  and  even  after  she 
had  again  struck  him,  and  he  was  driven  down  in  the  water  to 
his  knees  by  the  last  collision,  holding  on  to  his  vessel  till  he 
had  made  fast  to  her  bow  the  line  by  which  she  was  dragged 
ashore  at  last  after  she  had  sunk.  In  a  question  which  involves 
the  seamanship  and  prudence  of  these  two  men  in  the  circum- 
stances which  led  to  the  first  accident,  I  am  justified  in  referring 
to  their  subsequent  conduct  in  the  disasters  which  followed. 

I  am  constrained  to  say  that  the  captain  of  the  steam  tug 
appears  to  have  failed  in  the  performance  of  what  I  suppose  to 
have  been  his  duty.  It  was  not  enough  that  he  shut  off  his 
^steam  when  approaching  the  wharf;  for  this  would  only  check 
without  arresting  the  motion  of  *his  vessel ;  he  was  bound,  rutQco 
in  the  exercise  of  ordinary  care,  even  if  the  weather  had 
been  calm,  to  see  to  it  that  the  rope  was  adequately  slackened 
to  allow  the  canal  boat  to  get  ashore ;  and  if  he  found  that  from 
any  cause  the  rope  was  not  at  once  detached,  he  was  bound  to 
wait  till  it  could  be  done ;  or  if  the  wind  and  his  position  made 
it  dangerous  for  him  so  to  stop  on  his  course,  he  should  have 
retained  his  hold  of  her,  carrying  her  out  with  him  into  the 
channel  again,  and  repeating  his  manoeuvre  at  some  lower  point 
on  the  river.  I  fully  acquit  him  of  all  wilful  misconduct ;  but 
I  cannot  escape  the  conclusion,  that  had  he  been  more  self- 
possessed  than  he  appears  to  have  been ;  in  a  word,  had  he  exer- 
cised the  ordinary  skill  and  prudence  which  his  contract  of  bail- 
ment implied,  the  first  accident  never  would  have  occurred. 

As  to  the  two  subsequent  collisions,  the  argument  for  the 
claimants  admits  that  they  are  without  legal  justification  or 
excuse. 

The  preliminary  questions  which  were  raised  upon  the  plead- 
ing, do  not  seem  to  me  to  involve  a  difficulty.  The  bailee  of 
goods  has  such  a  property  in  them  as  will  support  a  suit  for 
damage  done  to  them ;  and  though  the  party  damaged  by  a  colli- 
sion cannot  in  any  case  receive  a  double  satisfaction,  I  do  not 
see  any  reason  for  refusing  him  permission  to  include  in  the 
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initiation  of  one  proceeding  his  claim  of  recourse  against  the 
ship  which  has  injured  him,  and  against  its  owners  to  the  extent 
of  their  interest  in  it. 

The  decree  will  be  in  rem  for  the  libellant  for  the  amonnt  of 
his  actual  loss  by  reason  of  the  three  collisions  that  have  been 
referred  to,  with  interest,  in  the  nature  of  damages  from  the 
date  of  the  occurrences,  and  with  full  costs :  and  it  is  referred  to 
the  commissioner  to  ascertain  the  amount  of  this  decree. 


♦859]  *In  the  Court  of  Quarts  Sessions  of  Philadelphia 

County. 

Commonwealth  v.  William  T.  Johnson. 

1.  A  person  who  lets  his  hoase  to  anotheri  knowing  that  the  lessee  intends  to 
use  the  house  for  the  purpose  of  keeping  a  bawdy  house,  is  guilty  of  an  in- 
dictable offence. 

2.  Such  person  cannot,  howerer,  be  convicted  on  an  indictment  which  only 
charges  in  general  terms  the  offence  of  keeping  a  bawdy  house.  The  facts 
must  be  specially  set  forth. 

The  opinion  of  the  whole  court,  in  bank,  which  sets  forth  the 
facts  of  the  case,  was  delivered  by 

Parsons,  J. — This  is  an  application  for  a  new  trial.  The  de- 
fendant was  indicted  for  a  nuisance  in  keeping  and  maintaining 
a  house  of  ill  fame ;  and  is  charged  in  the  common  form  which 
generally  prevails  relative  to  indictments  for  this  offence  in  Penn- 
sylvania. 

It  was  clearly  shown  on  the  trial  that  the  defendant  leased  his 
house  to  a  female  of  bad  reputation,  who  kept  the  house  for  pros- 
titution, and  it  is  conceded  that  there  was  some  evidence  to  show 
that  when  the  defendant  rented  the  property  he  knew  the  pur- 
poses for  which  the  lessee  designed  to  use  it.  It  was  contended 
on  the  trial,  that  inasmuch  as  the  Commonwealth  had  not  averred 
in  the  bill  the  leasing  and  the  scienter  relative  to  the  criminal  de- 
sign for  which  the  property  was  leased,  he  could  not  be  legally 
convicted,  and  the  judge  who  tried  the  cause  charged  the  jury 
that  it  was  not  necessary  that  these  facts  should  be  averred  in  the 
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bill,  in  order  that  tbej  might  pass  upon  the  facts,  and  reserved 
the  question  which  is  now  presented  for  the  decision  of  the  whole 
court,  whether  there  ought  to  be  a  conviction  on  this  state  of 
facts  under  this  form  of  indictment. 

*The  court  have  no  doubt  that  if  a  man  rents  his  pro-  r^eggn 
perty  to  a  tenant,  knowing  at  the  time  that  it  is  to  be  kept 
as  a  brothel,  he  is  violating  the  law,  and  may  be  punished  for 
maintaining  and  keeping  a  nuisance.  Such  an  establishment  is 
against  the  good  morals  of  society,  and  offensive  as  well  as  inju- 
rious to  the  neighborhood  where  it  is  located. 

But  while  such  is  the  result  of  his  acts,  the  question  now  before 
us  is,  whether  he  ought  not  to  have  been  specially  charged  in  the 
indictment  according  to  the  facts  of  the  case,  that  is,  that  he  was 
the  owner  of  the  house  and  leased  it  to  the  tenant,  well  knowing 
that  she  designed  and  intended  to  keep  it  as  a  brothel. 

There  does  not  seem  to  be  any  English  authority  distinctly  on 
this  point.  None  was  cited  on  the  argument,  and  during  the 
limited  period  the  court  have  had  for  the  examination  of  the  sub- 
ject we  have  discovered  none.  But  the  question  seems  to  have 
received  the  attention  of  the  courts  in  two  of  our  sister  states, 
and  the  decisions  are  different.  In  New  York,  The  People  v. 
Jenin,  1  Denio  129,  it  is  ruled  that  an  indictment  like  the  one  in 
the  present  case  is  good,  and  that  it  is  not  necessary  to  aver  the 
leasing,  but  that  simply  to  charge  that  the  owner  kept  it,  when 
shown  that  he  leased  it,  knowing  that  it  was  to  be  kept  as  a  bawdy 
house,  is  sufficient.  And  if  we  adopt  this  decision  as  our  guide, 
then  the  present  verdict  must  be  sustained. 

But  in  Massachusetts,  in  the  case  of  The  Commonwealth  v. 
Harrington,  8  Pick.  26,  it  would  seem  to  be  decided,  that  the  in- 
dictment should  state  the  leasing,  and  the  guilty  knowledge  at 
the  time.  When  discussing  the  general  principle  whether  it  was 
an  indictable  offence  for  a  man  to  rent  his  house  for  such  a  pur- 
pose. Chief  Justice  Parker  seems  to  put  the  case  upon  the  ground 
that  it  was  alleged  in  the  indictment  that  defendant  knew 
'*'that  his  house  would  be  put  to  an  unlawful  use,  and  that  rutoQ-t 
he  let  it  for  that  purpose.  What  then  shall  be  the  rule 
in  this  county  is  now  the  question  before  us. 

The  decision  in  the  State  of  New  York  is  based  upon  the  fa- 
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miliar  principle  of  criminal  law,  that  in  misdemeanors  there  are 
no  accessories,  but  all  are  principals,  for  he  who  advises,  supplies 
the  means,  reaps  the  benefits,  or  causes  the  commission  of  a  mis- 
demeanor, is  a  direct  offender.  Nor  can  this  principle,  as  a  general 
rule,  be  controverted. 

But  in  its  application  there  are  also  other  principles  of  plead- 
ing which  must  be  observed.  One  of  which  is,  that  to  make  an 
indictment  good,  the  special  manner  of  the  whole  fact  ought  to 
be  set  forth  with  such  certainty  that  it  may  judicially  appear  to 
the  court  that  the  indictors  have  not  gone  upon  insufficient  pre- 
mises :  2  Haw.  P.  C.  820.  Hence  it  is  said  ^^  that  an  indictment 
charging  a  man  with  a  nuisance  in  respect  to  a  &ct  which  is  law- 
ful in  itself,  and  only  becomes  unlawful  from  particular  circum- 
stances, is  insufficient,  unless  it  set  forth  some  circumstances  which 
make  it  unlawful :"  2  Haw.  321. 

Now  a  man  has  an  unquestioned  right  to  rent  his  house  to  whom 
he  pleases,  and  the  letting  of  it  is  in  itself  an  innocent  act ;  but 
if  he  let  bis  house  for  the  purposes  of  prostitution,  and  he  knew 
that  it  was  to  be  so  used,  the  act  then  becomes  criminal.  The 
design  and  knowledge  that  it  is  to  be  used  for  illegal  purposes 
constitute  the  offence,  and  makes  the  act  a  misdemeanor.  If  so, 
then  ought  not  the  pleader  to  state  the  special  circumstances  of 
the  whole  case  with  certainty  ?  Such  seems  to  be  the  view  taken 
by  the  court  in  the  case  of  The  Commonwealth  v.  Harrington. 
The  form  of  such  an  indictment,  and  the  one  sustained  in  that 
case,  will  bo  found  in  Wharton's  Precedents  of  Indictments  435. 
Such  a  system  of  pleading  seems  best  to  comport  with  *the 
-I  general  rules  in  criminal  cases,  and  is  imposing  no  un- 
necessary labor  or  hardship  on  the  pleader,  for  it  is  easy  to  pre- 
pare the  bill  to  meet  the  facts  of  the  case.  And  certainly  it  is 
but  just  to  the  defendant  that  he  should  be  fully  apprised  of  the 
facts  which  he  will  be  called  upon  to  meet  on  the  trial,  in  order 
that  he  may  properly  prepare  his  defence.  This  is  but  simple 
justice,  and  is  more  in  accordance  with  the  rules  which  we  apply 
in  other  cases.  Moreover,  this  view  of  the  case  is  in  strict  har- 
mony with  former  decisions  made  by  this  court.  It  was  upon 
this  ground  that  we  determined  the  case  of  The  Commonwealth 
V.  Miller,  at  the  last  June  term. 

(400) 


Digitized  by 


Google 


Vol.  II.]  WEIDMAN  v.  MARSH.  363 

Relative  to  the  point  as  to  the  form  of  the  indictment,  we 
deem  it  most  safe  to  follow  the  view  taken  by  the  Supreme  Court 
of  Massachusetts,  and  therefore,  in  our  opinion,  this  indictment 
is  defective  in  not  setting  forth  the  whole  filets  (to  wit)  that  the 
property  was  leased  with  the  knowledge  that  it  was  to  be  used  for 
illegal  purposes;  and  on  that  ground  a  new  trial  ought  to  be 
granted. 

It  is  not  sufficient  to  charge  the  offence  in  the  usual  common 
form,  and  then  prove  the  leasing  and  guilty  knowledge.  These 
are  material  facts,  which  ought  to  be  stated  upon  the  record,  and 
unless  they  are  properly  averred,  we  do  not  think  the  conviction 
ought  to  be  sustained,  for  the  reasons  above  stated. 

Keeping  a  bawdj  house,  or  leasing  a  bouse  for  such  a  purpose,  is  declared 
a  misdemeanor,  hy  Act  31st  March,  1860,  2  43,  Pamph.  L.  394. 


*In  the  Court  of  Common  Pleas  of  York  County,     [*408 
Michael  Weidman  v.  Jacob  Marsh  et  al. 

1.  If  the  making  of  a  will,  under  no  pressure  of  necessity  arising  from  ex- 
pected dissolution,  be  a  yiolation  of  the  law  of  God  or  man,  the  court  will 
presume,  in  the  absence  of  proof,  that  such  circumstances  of  necessity  ex- 
isted as  to  justify  the  act. 

2.  History  of  the  observance  of  Sunday  in  Pennsylvania. 

3.  A  will  made  on  Sunday,  while  the  testator  was  in  danger  of  immediate 
death,  or  entertained  a  well  grounded  belief  that  such  danger  existed,  is 
valid. 

4.  What  words  in  a  will  are  sufficient  to  give  a  fee  simple. 

Messrs.  Evans  and  Mayer ^  for  the  plaintiffs. 

Mr.  Campbelly  for  the  defendants. 

Lewis,  P.  J.,  of  the  second  judicial  district,  holding  a  special 
court  in  York  county,  delivered  the  opinion  of  the  court: 

This  is  a  case  stated  in  the  nature  of  a  special  verdict.  Two 
questions  are  presented  for  decision.  The  first  draws  into  con- 
sideration the  validity  of  the  will  of  John  Meyer,  deceased,  under 

VOL.  IV.— 26  (401) 


Digitized  by 


Google 


408  WEIDMAN  v.  MARSH.  [A.  L.  J. 

the  objection  that  it  was  made  on  Sunday ;  and  the  second  calls 
upon  the  court  to  decide  whether  the  widow  of  the  testator  took, 
under  the  will,  a  life  estate  or  a  fee  simple. 

With  regard  to  the  first  question:  It  is  agreed,  in  the  case 
stated,  that  the  2d  day  of  September,  1827,  the  day  of  the  date 
of  the  will,  was  Sunday.  It  is  further  agreed  that  the  testator 
^^  did  not  die  on  Sunday."  The  will  was  proved  on  the  15th  of 
June,  1829 ;  but  the  precise  day  on  which  the  testator  died  does 
not  appear.  The  will  has  been  duly  admitted  to  probate  by  the 
proper  o£Bcer  of  the  probate  court,  without  objection ;  and  its 
validity  does  not  appear  to  have  been  questioned  until  this  eject- 
ment was  brought,  a  period  of  nearly  twenty  years.  If  the 
making  of  the  will,  under  no  pressure  of  necessity  arising  from 
♦dangerous  illness  or  other  threatened  dissolution,  was  a 
-^  violation  of  the  law  of  God  and  man,  this  court  will  cer- 
tainly presume,  in  favor  of  innocence,  that  such  circumstances  of 
necessity  existed,  or  were  believed  to  exist,  at  the  time  the  will 
was  made,  as  would  be  sufficient  to  justify  the  act  in  the  eye  of 
the  law.  Adopting  this  presumption,  the  question  remains 
whether  the  danger  of  immediate  death,  or  the  well-grounded 
belief  that  such  danger  exists,  is  sufficient  to  justify  the  act  of 
making  a  will  on  the  Sabbath  day. 

Sunday  is  stated  in  all  the  books  to  be  dies  non  juridicus ;  not 
made  so  by  statute,  but  by  a  canon  of  the  church,  incorporated 
into  the  common  law.  Previous  to  the  canon  of  A.  d.  517,  the 
courts,  held  by  the  ancient  Christians,  transacted  business  on 
Sunday,  for  the  purpose  of  distinguishing  themselves  from  the 
heathens,  who  were  superstitious  in  the  observance  of  days  and 
times.  This  canon  was  received  and  adopted  by  the  Saxon  kings 
of  England.  It  was  confirmed  by  William  the  Conqueror,  and 
Henry  the  Second ;  and  the  courts  discontinued  the  practice  of 
administering  justice  on  Sunday,  holding  that  it  was  no  longer  a 
juridical  day,  and  that  a  judgment  rendered  on  that  day  was 
voidable.  Thus,  as  Chief  Justice  Savage  observes,  the  observ- 
ance of  Sunday  became  part  of  .the  common  law:  Story  v. 
Elliott,  8  Co  wen  28 ;  Swann  v.  Broome,  8  Burr.  1696;  9  Co.  66; 
Cro.  Jac.  279 ;  2  Bl.  526.  There  are  numerous  decisions  in 
which  it  has  been  held,  at  common  law,  that  Sunday  is  not  to  be 
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counted  as  a  day  for  tlie  transaction  of  business,  either  in  the 
service  of  notices  or  in  rules  to  plead,  or  in  the  payment  of 
notes.  A  note  falling  due  on  Sunday  in  Connecticut,  must  be 
paid  on  Monday,  in  some  other  states  on  Saturday ;  but  in  none 
on  Sunday,  where  the  common  law  prevails.  So  fully  is  this 
principle  established  as  the  doctrine  of  the  common  law,  that 
the  courts,  even  after  the  jury  are  *empannelled  in  a  r+^-jLQ 
capital  case,  will  not  continue  the  trial  during  the  Sabbath 
day,  but  will  adjourn :  United  States  v.  Fries,  8  Dall.  615,  n., 
Getter's  Trial ;  Earl's  Trial,  Lewis'  Crim.  Law  421.  These  de- 
cisions were  not  made  in  pursuance  of  any  statute ;  for  no  statute 
extended  to  judicial  acts.  They  were  made  under  the  doctrine 
that  the  observance  of  the  Christian  Sabbath  was  enjoined  by  the 
common  law:  Updegraff  v.  Commonwealth,  11  S.  &  R.  894. 

It  is  not  to  be  denied  that  those  who  established  the  govern- 
ment of  Pennsylvania  were  Christians ;  and  that  they  brought 
many  of  their  customs  from  the  mother  country,  introducing  and 
constantly  observing  them  in  their  new  home  in  this  country. 
That  the  observance  of  the  Sabbath  was  one  of  these  customs, 
thus  introduced  and  established,  as  part  of  the  common  law, 
independent  of  legislative  enactment,  is  apparent  from  their 
political  history.  While  they  permitted  every  one  to  worship  God, 
according  to  the  dictates  of  his  own  conscience,  it  was  well  un- 
derstood that  this  was  a  privilege  conceded  by  a  community  of 
Christians  to  others  entertaining  opposite  opinions.  Those  who 
were  not  Christians  were  protected  from  persecution  for  their  re* 
ligious  opinions ;  but  toleration  of  their  errors  or  supposed 
errors,  did  not  go  so  far  as  to  intrust  them  with  the  reins  of  gov- 
ernment. They  were  not  permitted  to  participate  in  the  making, 
expounding  or  execution  of  the  laws  of  the  newly  established 
commonwealth.  In  the  "  Preface"  to  the  "  Frame  of  Govern- 
ment" adopted  on  the  25th  April,  1682,  the  authority  of  the 
government  about  to  be  established  is  distinctly  placed  upon  the 
law  of  Gt)d,  as  taught  by  "the  Apostle"  of  our  Saviour,  "in 
divers  of  his  Epistles."  In  the  "  Frame  of  Government"  adopted 
on  the  5th  May,  1682,  all  officers  of  government,  from  the  high- 
est to  the  lowest,  were  required  to  "profess  faith  in  Jesus 
Christ :"  1  Colonial  Records  88,  sec.  24.  In  the  "  Charter  of  Privi- 
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leges,"  agreed  to  in  *Assembly  on  the  28th  of  October, 
J  1701,  "ifhile  freedom  of  conscience  was  amply  provided 
for,  so  that  no  one  could  be  punished  or  persecuted  for  his  re- 
ligious opinions,  care  was  at  the  same  time  taken  to  preserve  to 
the  Christians  the  power  which  they  had  rightfully  acquired  in 
the  government  established  by  themselves.  With  this  end  in 
view,  it  was  declared,  in  that  charter,  that  only  those  who  '^  pro- 
fessed to  believe  in  Jesus  Christ,  the  Saviour  of  the  world,"  were 
"capable"  to  serve  the  government  "in  any  capacity."  The 
Constitution  of  1776,  notwithstanding  its  strong  guarantees  of 
religious  liberty,  recognised  the  government  as  one  founded  by  a 
Christian  people,  and  required  the  law  makers,  under  that  gov- 
ernment, to  believe,  not  only  in  "  one  God,"  and  in  the  "  Old 
Testament ;"  but  also  that  "  the  scriptures  of  the  New  Testa- 
ment" were  *' given  by  Divine  inspiration." 

It  was  to  be  expected  that  a  government  established  by  a 
Christian  community  would  exhibit  some  traces  of  their  observ- 
ance of  Sunday,  as  a  day  of  rest  and  worship.  And  accordingly 
it  was  provided  in  the  Frame  of  Government  of  25th  April,  1682, 
section  22,  "  that  as  often  as  any  day  of  the  month  mentioned  in 
this  charter  shall  fall  upon  the  first  day  of  the  week,  commonly 
called  the  Lord's  day,  the  business  appointed  for  that  day  shall 
be  deferred  till  the  next  day,  unless  in  cases  of  emergency."  In 
the  "Frame  of  Government"  adopted  on  the  2d  April,  1683,  a 
section  precisely  similar  to  that  of  1682  was  agreed  upon.  In 
the  Constitution  of  1776  the  observance  of  the  Sabbath  was  suf- 
ficiently secured  by  the  provision  that  the  law-makers  should 
"believe  in  the  New  Testament"  as  "given  by  divine  inspira- 
tion." In  the  Constitution  of  1700,  although  the  qualification 
for  office  was  varied,  the  Sabbath  was  not  abolished.  The  usage 
to  observe  it  had  been  so  firmly  established  that  no  direct  pro- 
vision on  the  subject  was  deemed  necessary.  But  that  its  con- 
ittA-io-]  stant  observance  as  a  day  '*'of  cessation  from  businessj 

"unless  in  cases  of  emergency,"  was  known  and  acknow- 
ledged, is  apparent  from  the  provision  that  Sunday  shall  not  be 
regarded  as  one  of  the  ten  days  allowed  to  the  governor  for  the 
consideration  of  bills  passed  by  the  legislature.  That  this  usage 
with  regard  to  the  Sabbath  still  exists,  and  is  recognised  in  our 
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fundamental  law,  is  also  apparent  from  the  fact  that  the  same 
provision  on  this  subject  which  was  inserted  in  the  Constitution  of 
1790,  was  continued  in  the  amended  Constitution  of  1888,  and 
still  is  in  force  as  a  part  of  the  fundamental  law.  In  the  ^^  Laws 
agreed  upon  in  England,"  and  adopted  by  our  forefathers  in  this 
province  on  the  5th  May,  1682,  the  observance  of  the  Sabbath  is 
enjoined  "  according  to  the  good  example  of  the  primitive  Chris- 
tians, and  for  the  ease  of  creation,"  that  the  people  may  ^^  better 
dispose  themselves  to  worship  God  according  to  their  understand- 
ings." The  convention,  while  forming  the  Constitution  of  1776, 
observed  ^^the  good  example  of  the  primitive  Christians,"  and 
without  any  statute  or  other  authority,  except  that  example,  as 
adopted  and  forming  part  of  the  common  law,  held  no  sessions 
on  Sunday.  The  same  practice,  founded  upon  the  same  authority, 
has  ever  since  prevailed  with  all  the  authorities  of  government, 
legislative,  executive  and  judicial. 

But  it  is  part  of  the  common  law,  in  regard  to  the  observance 
of  the  Sabbath,  that  a  rigid  adherence  to  the  rule  is  dispensed 
with  "in  cases  of  emergency,"  or  as  expressed  by  the  statute  of 
1794,  in  "works  of  necessity  and  charity."  When  the  Pro- 
vincial Conference  of  Committees  of  the  Province  of  Pennsyl- 
vania assembled  on  the  18th  June,  1776,  for  the  purpose  of 
taking  measures  to  form  an  independent  government,  and  to  ter- 
minate the  authority  of  the  British  crown,  in  pursuance  of  the 
recommendation  of  the  Continental  Congress,  the  "  emergency" 
was  considered  suflBcient  to  justify  a  suspension  of  *the  r^^i  o 
rigid  observance  of  the  Sabbath  ;  and  the  report  of  the 
committee  providing  for  the  election  of  delegates  to  form  the  Con- 
stitution of  1776,  and  the  address  to  the  people  of  Pennsylvania 
on  the  subject,  were  presented  to  the*  conference  and  adopted  on 
Sunday.  When  the  judges  of  the  courts  find  it  necessary  to  re- 
ceive a  verdict  on  Sunday,  in  order  that  the  jury  may  be  dis- 
charged, it  has  always  been  their  practice  to  do  so,  and  the  pro- 
priety of  the  practice  is  not  doubted :  15  Johns.  119.  A  former 
governor  of  Pennsylvania,  whose  veneration  for  the  Sabbath  and 
religion  will  be  acknowledged  by  all,  perceiving  the  approach  of 
death,  believed  that  the  public  interest  would  be  promoted  by  the 
resignation  of  his  office ;  the  resignation  was  made  and  filed  on 
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Sunday,  and  all  the  necessary  proceedings  for  supplying  the  va- 
cancy  were  thereupon  taken,  without  any  serious  question  in 
relation  to  the  validity  of  the  resignation.  Although  we  may 
adopt  the  doctrine  that  a  promise  of  marriage  made  on  Sunday 
creates  no  legal  obligation  on  which  an  action  may  be  maintained, 
yet  the  actual  consummation  of  such  promise  by  marriage,  is  uni- 
versally regarded  as  valid,  although  it  takes  place  on  Sunday. 
Even  the  Act  of  22d April,  1794,  prohibiting  "all  worldly  em- 
ployment of  business  whatever  on  the  Lord's  Day,  commonly 
called  Sunday,"  not  only  excepts  "works  of  necessity  and 
charity,"  in  general  terms,  but  enumerates  as  within  the  exception 
"  the  dressing  of  vicftuals  in  private  families,  bake  houses,  lodging 
houses,  inns,  and  other  houses  of  entertainment,  for  the  use  of 
sojourners,  travellers  or  strangers,  the  landing  of  passengers  by 
watermen  carrying  travellers  over  the  water  by  ferrymen,  and  the 
delivery  of  milk  or  the  necessaries  of  life,"  within  certain  hours 
of  the  day.  And  it  has  been  held  that  travelling  does  not  in  a 
legal  sense  fall  within  the  description  of  "worldly  employment  or 
business,"  although  a  carrier,  driving  his  team,  in  the  exercise 
^  *of  his  worldly  employment,  would  be  within  the  prohibi- 

-'  tion :  Jones  v.  Hughes,  5  S.  &  R.  802.  Notwithstanding  that 
the  service  of  process  on  the  first  day  of  the  week  is  prohibited 
by  the  Act  of  1705,  yet  the  exigencies  of  "treason,  felony  and 
breach  of  the  peace,"  are  stated  in  the  act  itself  as  exceptions ; 
and  the  courts  have  held  that  an  arrest  of  the  principal  by  the 
bail  is  also  among  the  exceptions. 

The  observance  of  the  Sabbath  is  a  reasonable  and  not  a  super- 
stitious usage.  The  Acts  of  Assembly  designed  to  punish  its  vio- 
lation are  constitutional,  because  the  power  to  pass  them  is 
clearly  implied  from  the  character  and  usages  of  those  who 
formed  the  government.  These  considerations  enter  into  the 
construction  of  a  nation's  fundamental  laws  as  completely  as  the 
custom  of  merchants  and  the  usage  of  trade  govern  all  business 
transactions  within  their  range.  The  general  exclusion  of 
women  and  children  from  office,  and  of  persons  of  cplor  from  the 
elective  franchise,  under  a  decision,  in  the  latter  case,  of  the 
highest  court  in  the  state,  in  the  Constitution  of  1790,  stand  upon 
this  footing  and  no  other.     It  is  as  well  established  that  the  people 
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who  founded  the  government  of  Pennsylvania  were  Christians, 
and  not  Mahommedans,  Jews  or  Infidels,  as  that  they  were  white 
men  and  not  Negroes  or  Indians,  or  women.  Besting  the  con- 
stitutionality of  the  legislation  relative  to  the  Sabbath  upon  this 
ground,  it  follows  that  the  claim  of  unlimited  power,  sometimes 
put  forth,  is  entirely  untenable.  The  legislature  of  ^^  a  free  peo- 
ple'*—of  Christian  professions  and  habits,  can  neither  abolish 
the  Sabbath,  nor  shift  it  to  a  different  day.  They  can  neither 
prevent  the  people  from  observing  it,  nor  compel  them  to  cease 
from  "acquiring  property"  and  "pursuing  their  own  happi- 
ness "  on  the  other  days  of  the  week. 

The  case  before  us  does  not  require  a  decision  that  the 
'''government  of  the  United  States  has  also  a  Christian  r^^Aif: 
foundation.  The  condition  of  that  government  is  more 
ambiguous — ^it  employs  Christian  chaplains  for  its  army  and 
navy,  for  its  academy  at  West  Point,  and  for  its  Congress ; 
while  it  places  on  record  in  its  treaty  with  Tripoli,  the  solemn 
assurance  that  "  the  government  of  the  United  States  is  not  in 
any  sense  founded  on  the  Christian  religion" :  8  U.  S.  Stat,  at 
Large  155. 

It  is  far  from  our  intention  to  treat  this  as  a  theological  ques 
tion.  It  is  simply  a  question  of  law,  and  as  such  to  be  decided 
upon  principle  and  authority.  No  preference  ought  ever  to  be 
given  by  the  state  to  any  particular  form  of  Christian  worship. 
The  unholy  connection  of  church  and  state  -meets  with  just  con- 
demnation throughoat  the  land.  But  we  must  not  lose  sight  of 
the  fact  that  we  and  our  ancestors  "  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,"  have  been  governed  by  "a 
rule  of  civil  conduct,"  whose  horn-book  teachings  are  that  "  all 
human  laws  depend  upon  the  law  of  nature  and  the  law  of  reve- 
lation :"  1  Bl.  42.  If  the  common  law  should  cast  out  revela- 
tion, the  inevitable  result  would  be  the  surrender  to  priestcraft 
and  bigotry  of  one  of  the  purest  fountains  of  jurisprudence. 
And  the  error  would  be  more  mischievous,  if  possible,  than  the 
excess  of  zeal  which  surrenders  the  drama,  one  of  the  most 
powerful  engines  for  good  or  for  evil,  almost  exclusively  into  the 
hands  of  those  who  direct  it  to  the  injury  of  the  public  morals. 

By  preserving  this  fountain  as  one  of  the  sources  of  our  com- 
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mon  law  we  are  enabled  to  guard  the  streams  from  impurity, 
and  to  guide  their  channels  in  the  proper  direction  for  the  public 
good.  It  is  thus  that  the  Sabbath  is  preserved  from  intolerant 
bigotry  on  the  one  side  and  from  infidel  desecration  on  the  other. 
It  is  thus  that  its  observance  is  secured  within  reasonable  limits. 
And  when  we  consider  the  numerous  exceptions,  already  stated, 
from  *the  rule  requiring  its  observance,  it  is  fair  to  infer 
-I  that  the  making  of  a  will,  under  circumstances  threaten- 
ing dissolution,  is  among  the  exceptions  to  the  rule.  It  is  quite 
as  necessary  as  many  of  the  acts  which  are  allowed  without  ob- 
jection. It  would  be  a  monstrous  perversion  of  religion,  and  of 
the  law  which  is  founded  upon  it,  to  hold  that  a  dying  man 
should  not  be  permitted,  for  tne  ease  of  his  conscience,  to  secure 
the  fulfilment  of  those  obligations  of  justice  which  may  have  been 
withheld  or  postponed.  So  far  from  this  being  the  case,  the 
making  of  a  will,  where  justice  requires  it,  has  long  been  re- 
garded as  a  duty  of  religious  obligation.  This  is  evident  from 
the  rubric  of  the  Church  of  England  expressly  directing  the 
priest,  when  he  visits  the  sick,  to  ^'  admonish  the  sufferer,"  if 
he  hath  not  before  disposed  of  his  goods,  ^^  to  make  his  will," 
and  '^  to  declare  his  debts,  what  he  oweth  and  what  is  owing  unto 
him,  for  the  better  discharge  of  his  conscience,  and  the  quietness 
of  his  executors."  We  have  already  remarked  that  a  presiunp- 
tion  exists  that  the  will  was  made  under  circumstances  of  urgent 
necessity,  arising  from  a  belief  in  approaching  dissolution.  This 
renders  it  unnecessary  to  decide  whether  a  will,  made  on  Sun- 
day without  such  necessity,  is  valid.  It  is  sufficient  to  say  that 
there  is  nothing  upon  this  record  to  justify  a  decision  against  the 
will  of  John  Meyer,  deceased. 

When  it  is  said  that  the  intention  of  the  testator  is  to  govern, 
it  is  usually  added,  as  a  proviso,  ^*  that  the  intention  be  not  in- 
consistent with  the  rules  of  law."  But  Chancellor  Kent  informs 
us  that  ^^  the  control  which  is  given  to  the  intention  by  the  rules 
of  law  is  to  be  understood  to  apply,  not  to  the  construction  of 
words,  but  to  the  nature  of  the  estate,  to  such  general  r^ula- 
tions,  in  respect  to  the  estate,  as  the  law  will  not  permit ;  as  for 
instance,  to  create  an  estate  tail,  to  establish  a  perpetuity,  to 
endow  a  corporation  with  real  estate,  to  limit  chattels  as  inheri- 
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tances,  *to  alter  the  character  of  real  estate,  or  to  annex  r^tAyr 
a  condition  that  the  devisee  in  fee  shall  not  alien  :'*  4 
Kent's  Com.  535.  The  intention  of  the  testator  to  give  a  fee 
simple  to  his  widow  violates  no  rule  of  law ;  and  the  cases  which 
tend  to  defeat  such  intention,  although  not  to  be  overruled,  are 
certainly  not  to  be  carried  further  in  that  direction  than  the  pre- 
cedents warrant.  That  those  decisions  have  not  been  received 
with  approbation  is  manifest  from  the  legislation  on  the  subject 
in  New  York,  Pennsylvania,  New  Jersey,  Virginia,  Maryland, 
Vermont,  Kentucky,  South  Carolina,  North  Carolina,  Tennessee, 
and  other  states.  But  the  will  under  consideration,  having  been 
made  before  the  Act  of  1833,  must  be  governed  by  the  rules  of 
construction  in  force  prior  to  the  enactment  of  that  law. 

The  introductory  clause  is  as  follows :  "  As  to  such  worldly 
estate  wherewith  it  has  pleased  God  to  bless  me  in  this  life,  I 
give  and  dispose  of  the  same  in  the  following  manner,  to  wit." 
He  then  directs  his  debts  and  funeral  expenses  to  be  paid,  and 
then  proceeds  as  follows :  "  Then  it  is  my  will,  and  I  give,  devise 
and  bequeath  unto  my  beloved  wife  Elizabeth,  eighty-five  acres 
and  allowance  of  land  of  my  dwelling  plantation,  whereon  I  now 
live,  situate  in  Spring  Gar-den  township,  in  the  county  aforesaid, 
she  to  have  the  choice  of  the  same  wherever  she  thinks  proper ; 
and  further,  I  give  and  bequeath  unto  my  said  wife  all  my  mov- 
able property  or  personal  estate,  of  what  kind  or  nature  the  same 
may  be,  together  with  all  the  moneys  due  me  by  bond,  note  or 
book  account,  to  and  for  her  only  proper  use  and  behoof  what- 
ever. Then  it  is  further  my  will  that  my  brothers  and  sisters 
divide  the  residue  of  my  plantation  amongst  themselves,  share 
and  share  alike." 

The  words  of  the  introductory  clause  are  said  by  Chief  Justice 
Marshall  to  be  "entitled  to  considerable  influence  *in  a 
question  of  doubtful  intent :"  Finlay  v.  King,  3  Peters  ^ 
379.  In  this  case,  their  connection  with  the  devising  clause  and 
the  express  direction  that  he  devises  "  in  the  following  manner," 
"such  worldly  estate  as  it  has  pleased  God  to  bless  him  with," 
indicates  an  intent  to  pass  a  fee,  and  also  indicates  an  intention 
not  to  die  intestate  as  to  any  part  of  his  estate.  The  words  "  to 
and  for  her  only  proper  use  and  behoof  whatever,"  occurring  at 

(409) 


Digitized  by 


Google 


418  WEIDMAN  v.  MARSH.  fA.  L.  J. 

the  close  of  the  ^'  item"  which  contains  the  devise  and  bequest  of 
real  and  personal  estate  to  the  widow,  may  be  understood  as  ap- 
plicable to  both;  and  wherever  real  and  personal  estate  are 
given  by  the  same  words,  it  shows  an  intent  to  give  the  same 
interest  in  both,  that  is,  an  absolute  interest  in  both :  6  Binn. 
98.  This  is  a  mixed  devise  of  real  and  personal  estate,  a  matter 
said  to  be  ^^by  no  means  unimportant  in  ascertaining  the  testa- 
tor's intention:"  14  S.  &  R.  101;  1  Wils.  333;  1  Munf.  549; 
10  Barr  249.  He  directs  the  residue  of  his  plantation  to  be 
divided  amongst  his  brothers  and  sisters.  A  construction  which 
would  confine  the  widow  to  a  life  estate,  would  give  the  brothers 
and  sisters  a  life  estate  also  in  the  residue,  and  the  result  would 
be  that  the  testator,  although  he  announced  his  full  purpose  to 
devise,  in  the  manner  stated,  ^^  such  worldly  estate"  as  he  pos- 
sessed, in  reality  died  intestate  of  the  greater  part  of  his  estate. 

Taking  all  these  considerations  together,  it  is  the  opinion  of 
the  court  that  Elizabeth  Meyer,  the  testator's  widow,  took  a  fee 
simple  under  the  will. 

It  is,  therefore,  ordered  that  judgment  bo  entered  for  the  de- 
fendants for  costs. 

The  plaintiff  in  this  case  sued  out  a  writ  of  erroFi  and  assigned  for  error 
that  the  court  erred  in  entering  judgment  for  the  defendants.  The  judgment 
was  rcrersed  bj  the  Supreme  Court,  in  Waidman  v.  Harsh,  4  Harris  504, 
holding  that  the  widow  took  only  an  estate  for  life ;  that  the  words  "  onlj 
proper  use  and  behoof,''  are  not  words  of  limitation  in  a  deed,  nor  do  thej 
import  perpetuity  in  a  will ;  that  their  meaning  is  too  vague,  except  for  con- 
jecture ;  and  as  to  the  introductory  words,  there  is  nothing  to  which  they  can 
be  particularly  attached,  and  they  are  inoperatire  by  themselves.  Coulter,  J., 
and  Chambers,  J.,  dissenting.  This  case  was,  however,  overruled  in  Shriver 
V.  Meyer,  1  Harris  87,  and  in  Wood  v.  Hills,  1  Id.  513. 

Making  a  will  is  not  within  the  prohibition  of  the  Act  of  April  23,  1794 
(Sunday  Law) :  Beideman's  Appeal,  5  P.  F.  Smith  183. 

As  to  the  breach  of  the  Sabbath,  see  Commonwealth  v,  Johnson,  10  Harris 
107;  Murray  v.  The  Commonwealth,  12  Id.  270;  Mohney  v.  Cook,  2  Casey 
342  ;  Scully  o.  The  Commonwealth,  11  Id.  511 ;  The  Commonwealth  v.  Nesbit, 
10  Id.  398 ;  Commonwealth  v.  Jeandell,  7  Am.  Law  Reg.  615 ;  s.  c.  2  Grant 
506 ;  Sparhawk  v.  Railway  Co.,  4  P.  F.  Smith  401 ;  Foreman  o.  Ahl,  5  Id.  335. 
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"^In  the  District  Court  for  the  City  and  County  of  [*426 
Philadelphia, 

Freeman  v.  Gilpin. 

December  22, 1849. 

1.  NotTTithstftnding  the  decision  in  Hurlej  v,  Ljbrand,  2  Whart.  Dig.  p.  252, 
pi.  10,  under  the  Act  of  1806,  a  paper-hanger  is,  under  the  Act  of  1836,  enti- 
tled to  a  lien  for  work  done  and  materials  furnished  in  the  construction  of 
a  building. 

2.  The  Act  of  24th  March,  1849,  giving  a  lien  specifically  to  paper-bangers,  is  not 
a  conclusiTO  construction  that  it  did  not  before  exist  under  the  Act  of  1836. 

The  facts  of  this  case  appear  in  the  opinion  of  the  court,  which 
was  delivered  by 

Stroud,  J. — The  exception  to  the  auditor's  report  raises  a 
single  question :  whether  a  paper-hanger  can  claim  a  lien  for 
work  and  materials  to  a  new  building. 

It  was  decided  under  the  Mechanics'  Lien  Act  of  17th  March, 
1806,  that  that  act  admitted  of  no  such  claim :  Hurley  v.  Ly- 
brand,  2  Whart.  Dig.  pi.  10,  p.  252.  The  grounds  of  this  opinion 
have  not  been  transmitted.  They  are  supposed  to  have  been  de- 
rived from  the  fact,  that  there  is  in  the  enacting  clause  of  the  act 
an  enumeration  of  certain  mechanics  and  material  men,  such  as 
brickmakers,  bricklayers,  stone  cutters,  masons,  lime  merchants, 
carpenters,  painters  and  glaziers,  ironmongers,  blacksmiths,  plas- 
terers and  lumber  merchants,  who  for  the  work  done  or  the 
materials  furnished  by  them,  are  declared  to  be  entitled  to  liens, 
whilst  no  mention  is  made  of  a  paper-hanger.  This  argument  is 
entitled  to  much  consideration.  For  though  this  enumeration  is 
followed  by  more  general  language,  "  or  any  other  person  or  per- 
sons employed  in  furnishing  materials  for  or  in  the  construction 
of  such  house,"  &c.,  yet  it  is  observable  that  this  language  does 
not  extend  to  work  done,  but  is  restricted  to  the  furnishing  of 
materials  by  such  other  persons.  Paper-hangers,  therefore,  not 
being  in  the  enumerated  class  of  protected  '^'mechanics,  rmAoi 
and  the  other  language  not  comprehending  claims  for  work 
done,  would  seem  not  to  have  been  within  the  purview  of  the  Act 
of  1806. 
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But  the  Act  of  16th  June,  1886,  is  couched  in  very  different 
language.  It  reads  thus :  ^'  Every  building  erected,  &c.,  shall 
be  subject  to  a  lien  for  the  payment  of  all  debts  contracted  for 
work  done  or  materials  furnished  for  or  about  the  erection  or  con- 
struction of  the  same." 

Here  is  no  enumeration,  but  the  expressions  are  as  general  as 
possible.  And  as  there  can  be  no  doubt  at  the  present  day, 
whatever  may  have  been  the  practice  formerly,  that  a  paper- 
hanger  does  work  and  furnishes  materials  in  the  construction  of 
of  a  house,  there  seems  no  just  ground  for  his  exclusion  from 
the  benefits  of  this  act.  New  houses  are  seldom  offered  for  sale 
or  to  be  let  until  papered.  When  the  Act  of  1806  was  penned, 
and  for  many  years  afterwards,  the  practice  was  otherwise. 
This  change  of  circumstances  in  itself  requires  a  corresponding 
application  of  the  law. 

The  exception  filed  exhibits  an  argument  in  contravention  of 
the  view  just  taken,  which  deserves  to  be  distinctly  noticed  ;  on 
the  24th  of  March,  1849,  since  the  claim  under  examination  was 
filed,  an  Act  of  Assembly  has  been  passed  as  a  supplement  to  the 
Act  of  16th  June,*1836,  which  gives  specifically  alien  to  paper- 
hangers.     (See  Brightly's  Supplement  to  Purd.  Dig.,  p.  174.) 

This  enactment  is  certainly  based  npon  the  supposition  that 
the  prior  law  was  defective  in  this  particular,  and  from  this  it  is 
argued  that  such  should  be  deemed  to  have  been  its  proper  con- 
struction. 

But  in  Pennock  v.  Hoover,  5  Rawle  291,  it  was  decided  that 
an  assessment  for  paving  by  the  Commissioners  of  Kensington 
District  created  a  lien  under  the  Act  of  3d  February,  1824,  re- 
lating to  taxes  on  real  estate  in  the  city  and  county  of  Philadd- 
phia,  which  related  to  the  date  of  *that  act  in  regard  to 
■^  priority  over  other  encumbrances,  notwithstanding  a 
special  act  was  passed  on  the  20th  of  March,  1830,  which 
gave  a  lien  for  similar  work,  to  take  precedence  merely  of  subse- 
quent liens.  The  effect  of  such  contracted  legislation  was 
brought  prominently  to  the  view  of  the  court,  and  was  deliber- 
ately passed  upon. 

If,  therefore,  the  Act  of  1836,  by  a  fair  interpretation,  can  be 
held  to  embrace  paper-hangers,  the  enactment  recently  made  on 
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the  supposition  that  it  did  not,  ought  not  to  prejudice  the  claim 
in  question.  It  was  allowed  bj  the  auditor,  and  we  think 
rightly.  Exception  dismissed. 

See  2  Tr.  k  H.  Prac.  424,  4th  ed. 


*In  the  District  Court  of  Allegheny  County.       [*445 
Matthew  Mouille  &  Co.  v.  Hays  &  Black. 

1.  Upon  the  purchaser's  insoWencj,  an  unpaid  seller  of  goods  has  a  right  to 
stop  them  in  the  hands  of  any  middleman  or  carrier,  at  any  time  before 
thej  reach  their  final  destination  or  come  into  the  purchaser's  possession 
as  owner. 

2.  This  right  is  not  defeated  by  the  goods  being  intercepted  and  marks 
changed  by  an  agent,  unless  it  were  done  for  the  purpose  of  taking  posses- 
sion under  authority  and  on  behalf  of  the  purchaser  as  owner. 

3.  A  deliyery  of  the  goods  to  a  drayman,  or  other  person,  for  the  purpose  of 
being  taken  to  a  transportation  office  and  then  shipped  to  the  purchaser,  is 
not  such  a  deliyery  as  will  prevent  the  right  of  stoppage  in  transitu. 

4.  The  seller's  right  of  stoppage  in  transitu  is  not  defeated  by  a  seizure  of 
the  goods  while  in  transit,  under  writs  of  foreign  attachment  issued  by  other 
creditors  against  the  purchaser. 

5.  The  purchaser's  notes,  given  for  the  price  of  the  goods,  need  not  be  ten- 
dered back  before  stopping  the  goods  on  account  of  his  insolTcncy. 

6.  Where  the  carrier  holds  the  goods  for^the  attaching  creditors,  and  his  own 
claim  for  freight  is  paid  by  the  plaintiff  in  replevin  before  the  execution  of 
the  writ,  the  action  will  not  be  defeated  on  the  ground  that  the  freight  was 
not  paid  before  the  writ  was  issued. 

This  was  an  action  of  replevin,  brought  to  recovef  possession 
of  a  lot  of  merchandise  in  the  hands  of  defendants,  agents  of  D. 
Leech  &  Go's,  transportation  line. 

In  spring  of  1846,  Jesse  Rhodes,  being  engaged  in  merchan- 
dising, at  Massillon  and  Uhricsville  Ohio,  sen  this  agent,  Absalom 
Baker,  to  Philadelphia  to  purchase  goods.  Purchases  from  differ- 
ent houses  in  Philadelphia,  to  the  amount  of  several  thousand 
dollars,  on  a  credit  of  six  months,  were  made  by  Baker,  as  agent 
for  Rhodes,  whose  notes  were  given. 
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The  goods  were  directed  to  Jesse  Rhodes,  Massillon  and  Uhrics- 
ville,  "were  collected  by  the  drayman  of  Atwood  *&  Cor- 
•^  many,  to  whom  a  memorandum  for  that  purpose  was  given 
by  Baker,  and  being  delivered  by  the  drayman  at  the  transporta- 
tion office  of  D.  Leech  &  Co.,  were  shipped  by  them  in  the  name 
of  Atwood  &  Co.,  to  Bagely  &  Smith,  Pittsburgh. 

After  the  goods  were  shipped,  Rhodes  was  discovered  to  be  in- 
solvent. One  of  the  firm  of  Ludwig,  Kneedler  &  Co.,  from 
whom  a  bill  had  been  purchased,  being  about  to  follow  and  stop 
their  goods,  it  was  agreed  between  him  and  Baker  that  he  (Baker) 
should  follow  and  stop  the  goods  and  hold  possession  until  security 
should  be  given  by  Rhodes,  and  on  his  failure  to  give  security, 
Ludwig,  Kneedler  &  Co.'s  goods  should  be  sent  back  to  them. 
All  the  goods  were  stopped  at  Hollidaysburg,  and  the  marks 
changed  by  Baker,  the  name  of  Rhodes  and  the  direction  on  the 
boxes  being  erased,  and  a  private  mark,  called  a  diamond  letter 
substituted.  The  goods  were  then  forwarded  to  Pittsburgh,  by 
D.  Leech  &  Co.,  with  a  memorandum  on  the  manifest,  to  the  care 
of  S.  A.  Wheeler  &  Co.,  Akron.  It  was  in  evidence  that  Akron 
was  a  point  of  intersection  with  the  Ohio  canal,  on  the  usual 
route  of  transporting  goods  from  Pittsburgh  to  Massillon  and 
Uhricsville. 

Upon  the  arrival  of  the  goods  at  Pittsburgh,  and  while  yet  in 
the  hands  of  defendants,  agents  of  D.  Leech  &  Co.'s  line,  they 
were  seized  under  writs  of  foreign  attachment,  issued  by  certain 
New  York  creditors  of  Rhodes.  They  were  then  replevied  by 
the  Philadelphia  merchants  from  whom  they  had  been  purchased. 

Magraw  ^  McKnight^  Shaler  ^  Stanton^  for  plaintifis. 

Williana  ^  Kuhn,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Hepburn,  J. — This  is  an  action  of  replevin  brought  by  Mouille 

&  Co.,  against  Robert  S.  Hays  and  George  Black,  to  recover  the 

possession  of  certain  boxes  of  merchandise  in  the  possession  of 

^  the  defendants.     It  appears  from  *the  evidence  that  the 

^  defendants  are  mere  stakeholders,  being  the  agents  of  the 
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forwarding  house  of  D.  Leech  &  Co.,  of  this  city,  and  have 
probably  no  interest  in  the  questions  on  trial.  The  controversy 
arising  between  the  plaintiffs,  merchants  residing  in  Philadelphia, 
who  sold  the  goods  in  question  to  Jesse  Rhodes  of  Massillon, 
Ohio,  and  certain  New  York  creditors  of  the  said  Rhodes,  who 
have  issued  foreign  attachments  against  him,  and  attached  the 
goods  in  the  hands  of  Hays  and  Black,  summoning  them  as 
garnishees;  the  right  of  these  respective  claimants  it  will 
become  our  duty  to  determine. 

The  plaintiffs,  it  is  conceded,  were  the  original  owners  of  the 
merchandise  in  question. 

In  May,  1847,  Jesse  Rhodes  sent  his  agent,  Absalom  Baker, 
to  Philadelphia,  to  buy  goods  on  Rhodes'  account.  He  did  so, 
to  the  amount  of  some  thousands  of  dollars,  and  gave  them  Jesse 
Rhodes'  note  at  six  months  for  the  amount  of  the  invoice.  The 
goods  were  packed  and  directed  to  Jesse  Rhodes,  Massillon, 
Ohio.  Thus  marked,  the  goods,  according  to  the  usual  course  of 
business  in  this  respect,  were  collected  at  one  store  or  by  one  of 
the  persons  who  had  sold  goods  to  the  purchaser,  and  by  them 
delivered  to  the  transportation  oflSce  to  be  forwarded  to  Pitts- 
burgh. This  service  was  performed  by  Atwood  &  Co.,  no  doubt 
undvr  the  order  and  directions  of  Mr.  Baker,  the  agent  of 
Rhodes.  Atwood  &  Co.  then  shipped  the  goods  by  D.  Leech  & 
Co.'s  line  to  Bagely  &  Smith,  a  forwarding  and  commission  house 
of  this  city. 

After  these  goods  had  left  Pittsburgh,  it  appears  that  a  por- 
tion of  other  purchases  make  by  Baker  were  attached  at  Phila- 
delphia in  the  hands  of  J.  Brown  &  Co.,  by  certain  New  York 
creditors  of  Rhodes,  and  it  seems  to  have  been  apprehended  by 
some  who  had  sold  to  Rhodes,  that  the  residue  of  the  goods 
would  be  attached  in  this  city.  Hence  Ludwig,  Kneedler  &  Co., 
were  about  to  send  a  *member  of  their  firm  to  arrest  their  r^cAAQ 
goods  in  Ilollidaysburg.  They  agreed,  however,  with 
Baker,  the  agent,  that  he  should  go  forward  and  stop  the  goods 
at  that  place,  and  not  deliver  them  to  Rhodes  until  he  gave  good 
security  for  the  amount  of  their  bill.  If  he  failed  to  do  so,  the 
goods  were  to  be  returned  to  them  in  Philadelphia. 

The  plaintiffs  were  no  parties  to  this  arrangement.     But  Baker 
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proceeded  to  HoUidaysburg  and  there,  by  order  of  the  carriers, 
Harris  and  Leech,  it  is  said  on  the  manifest,  stopped  the  goods, 
erased  the  marks  upon  the  boxes  of  those  now  in  question,  and 
re-marked  them  with  a  private  mark,  without  any  direction. 
But  on  the  boat's  manifest  they  were  directed  to  be  forwarded  to 
the  care  of  S.  A.  Wheeler,  Akron,  Ohio ;  which  it  appears  is  on 
the  usual  route  of  canal  transportation  to  Massillon  and  TJhrics- 
yille.  The  goods,  being  so  marked,  arrived  in  Pittsburgh,  and 
were  attached  by  Wood  and  Sheldon,  and  other  creditors  of 
Rhodes,  and  were  replevied  by  Mouille&  Co.,  the  vendors.  The 
question  is,  who  shall  hold  the  goods,  the  vendors  or  the  attach- 
ing creditors  ? 

The  plaintiffs  contend,  that  after  the  sale  and  shipment  of 
these  goods  to  Rhodes,  and  before  he  had  received  them,  it  was 
ascertained  that  he  was  insolvent,  and  that  consequently,  they 
had  the  right  to  pursue  and  retake  the  goods  at  any  time  before 
they  came  to  the  actual  or^constructive  possession  of  Rhodes,  the 
vendee.  When  a  vendor  sells  goods  on  credit  to  another,  he  has 
a  right  to  resume  the  possession  of  the  goods,  while  they  are  in 
the  hands  of  a  carrier  or  middleman,  in  their  transit  to  the  con- 
signee or  vendee,  and  before  they  arrive  into  his  actual  posses- 
sion, or  to  the  destination  which  he  has  appointed  for  them,  on 
his  becoming  bankrupt  or  insolvent.  This  the  law  calls  the  right 
of  stoppage  in  transitu,  and  it  can  only  be  exercised  as  between 
the  vendor  and  vendee,  and  as  the  property  is  vested  in  the  ven- 
dee by  the  *contract  of  sale  it  can  only  be  revested  in  the 
J  vendor,  during  its  transit  to  the  vendee,  under  the  exist- 
ence of  the  above  circumstances  :  2  Kent's  Com.  640 ;  Story  on 
Sales  257 ;  Smith  Mercantile  Law  647. 

The  insolvency  of  the  vendee,  Rhodes,  is  the  ground-work  of 
the  plaintiff's  claim,  and  this  is  a  fact  for  your  decision.  Was 
Rhodes  insolvent  when  these  goods  were  replevied  by  the  plain- 
tiffs ?  It  is  not  necessary  to  prove  insolvency  that  he  should  have 
been  declared  a  bankrupt  or  insolvent  by  a  judicial  tribunal,  nor 
that  he  should  have  made  an  assignment  of  his  property.  If  the 
fact  exist,  no  matter  how  proved,  if  sufficiently  and  satisfactorily 
proved,  the  law  requires  no  more :  Story  on  Sales  270.  You 
have  the  testimony  of  Baker  that  Rhodes  was  indebted  some 
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$60,000,  and  that  his  assets  ifere  but  $26,000,  and  that  his  cred- 
itors were  watching  for  these  goods  on  the  line  of  transportation, 
and  actually  attached  them  before  they  reached  Ohio,  for  debts 
which  he  was  not  able  to  pay,  suflBcient  to  satisfy  you,  I  presume, 
of  Rhodes'  entire  insolvency.  The  fact,  however,  is  for  you  to 
determine. 

The  next  question  is,  had  the  transit  of  these  goods  been  de- 
termined before  they  were  replevied  ? 

The  transitus  of  the  goods,  and  consequently  the  right  of  stop- 
page, is  determined  by  actual  delivery  to  the  vendee,  or  by  cir- 
cumstances which  are  equivalent  to  actual  delivery :  2  Kent's 
Com.  543,  and  cases  cited.  It  is  not,  however,  every  constructive 
delivery  that  will  destroy  the  right  in  question.  The  delivery  to 
a  carrier  or  packer  to  and  for  the  use  of  the  vendee  or  to  a 
wharfinger  is  a  constructive  delivery  to  the  vendee,  but  it  is  not 
sufficient  to  defeat  the  right,  even  though  the  carrier  be  ap- 
pointed by  the  vendee :  2  Kent's  Com.  545.  It  will  continue 
until  the  place  of  delivery  be  in  fact  the  end  of  the  journey  of 
the  goods,  and  they  have  arrived  to  the  possession  or  under 
♦the  direction  of  the  vendee  himself.  It  is  also  settled  r^^cA 
that  the  transitus  is  at  an  end  if  the  goods  have  arrived 
at  an  intermediate  place,  where  they  are  to  remain  stationary, 
under  the  orders  of  the  vendee,  and  until  by  his  directions  they 
are  again  put  in  motion  for  some  new  and  ulterior  destination. 
They  are,  however,  to  be  deemed  in  transitus  as  long  as  they  re- 
main in  possession  of  the  carrier  as  such,  even  though  such  car- 
rier may  have  been  appointed  by  the  consignee  himself,  and  also 
while  they  are  in  any  place  of  deposit  connected  with  the  trans- 
mission and  delivery  of  them,  and  until  they  arrive  at  the  actual 
or  constructive  possession  of  the  consignee :  Smith's  Mercantile 
Law  552 ;  Story  on  Sales,  sees.  835,  836,  887. 

The  cases  upon  the  subject  of  constructive  delivery  abound  in 
refined  and  subtle  distinctions.  Chancellor  Kent  seems  to  be  of 
the  opinion  that  a  solvent  for  the  difficulty  may  be  found  in  this 
rule  :  "  That  if  the  delivery  to  a  carrier  or  agent  of  the  vendee 
be  for  the  purpose  of  conveyance  to  the  vendee,  the  right  of  stop- 
page continues,  notwithstanding  such  a  constructive  delivery  to 
the  vendee;  but  if* the  goods  be  delivered  to  the  carrier  or  the 
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agent  for  safe  custody  or  for  disposal  on  the  part  of  the  vendee, 
and  the  middleman  is  by  assent  converted  into  a  special  agent 
for  the  buyer,  the  transit  or  passage  of  the  goods  terminates,  and 
with  it  the  right  of  stoppage :"  2  Kent's  Com.  545.  The  rule 
no  doubt  is  entirely  correct,  with  the  exception  of  the  case  of 
goods  delivered  on  board  a  ship  belonging  to  or  chartered  by  the 
vendee,  which  in  effect,  is  a  delivery  to  the  vendee  himself:  Bolin 
V.  Hofinagle,  1  Rawle  9. 

The  goods  in  question  had  not  arrived  at  the  end  of  their 
journey,  neither  had  they  arrived  at  the  possession  or  actual  con- 
trol of  the  vendee.  But  the  defendants  contend,  '^  that  the  de- 
livery of  the  goods  to  Atwood  &  Co.,  upon  the  order  of  Baker, 
and  their  shipment  by  ''^ Atwood  &  Co.,  under  his  instruc- 
-■  tions,  was  such  a  delivery  to  the  vendee  as  excludes  any 
right  of  stoppage  in  transitu  on  the  part  of  the  vendor."  But 
for  what  purpose  were  the  goods  delivered  to  Atwood  k  Co.  ? 
Was  it  for  safe  keeping  or  disposal?  Certainly  for  neither. 
Then,  was  it  for  transportation  to  the  vendee  ?  The  testimony 
shows  that  they  merely  collected  them  for  transportation,  and  the 
fact  that  they  were  immediately  transmitted  on  their  way  to  Ohio, 
is  satisfactory,  that  they  were  delivered  for  no  other  purpose,  that 
they  were  still  in  transitu,  and  that  the  right  of  stoppage  was  not 
at  an  end. 

Was  the  interception  of  the  goods  at  Hollidaysburg  by  Baker, 
taking  possession  of  them,  and  re-marking  them,  such  a  change 
of  their  destination  by  the  assent  of  the  vendee,  as  to  arrest  the 
transitus  and  operate  as  a  complete  delivery  of  the  goods  to  him? 

Doubtless  if  the  vendee  himself  had  intercepted  the  goods  at 
that  or  any  other  point,  and  taken  the  actual  possession  of  them, 
as  owner,  the  transitus  would  have  been  at  an  end,  and  in  like 
manner,  if  his  authorized  agent  had  taken  possession  on  his  ac- 
count, for  the  same  purpose,  it  would  have  the  same  effect.  But 
what  authority  had  Baker  to  intercept  the  goods  on  Rhodes*  ac- 
count at  that  place  ?  According  to  his  own  testimony  he  did  it 
as  the  agent  of  certain  creditors  of  Rhodes,  and  for  their  benefit, 
so  that  in  fact  it  may  have  been  an  exercise  of  the  right  of  stoppage 
in  transitu,  by  the  vendors,  though  I  do  not  perceive  that  he 
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made  much  effort  for  the  protection  of  those  by  whose  orders  the 
stoppage  was  made. 

The  circumstance  that  he  erased  Rhodes'  name,  and  still  for- 
warded the  goods  to  Akron  on  their  way  to  Massillon,  appears  to 
evince  a  desire  to  get  them  safely  on  their  passage,  and  rather  to 
facilitate  than  to  intercept  their  transmission  to  their  original 
destination ;  certainly  Wheeler  was  not  the  owner,  as  Rhodes 
himself  was  in  *Pittsburgh  on  the  arrival  of  the  goods,  ri^Aro 
endeavoring  to  obtain  their  liberation. 

In  Story  on  Sales,  sec.  836,  it  is  said,  if  the  agent  hold  them 
for  the  purpose  of  transmission  to  the  vendee,  the  vendor's  right 
of  stoppage  exists.  And  in  Whitehead  v.  Anderson,  9  Meeson 
&  Welsby  634,  Parke,  Baron,  observes:  The  law  is  clearly 
settled  that  the  unpaid  vendor  has  a  right  to  retake  the  goods 
before  they  have  arrived  at  the  destination  originally  contem- 
plated by  the  purchaser,  unless  in  the  meantime  they  have  come 
into  the  actual  or  constructive  possession  of  the  vendee.  A  case 
of  constructive  possession  is  where  the  carrier  enters  expressly 
or  by  implication  into  a  new  agreement  distinct  from  the  original 
contract  for  carriage,  to  hold  the  goods  for  the  consignee  as  his 
agent,  not  for  the  purpose  of  expediting  them  to  the  place  of 
original  destination,  pursuant  to  that  contract,  but  in  a  new  char- 
acter for  the  purpose  of  custody  on  his  account  and  subject  to 
some  new  and  further  order  to  be  given  to  him.  It  appears  to 
us  very  doubtful  whether  the  act  of  making,  or  taking  samples, 
or  the  like,  without  any  removal  from  the  possession  of  the  car. 
rier,  as  though  with  the  intention  of  taking  possession,  would 
amount  to  a  constructive  possession,  unless  accompanied  with 
such  circumstances  as  to  denote  that  the  carrier  was  intended  to 
keep  and  assented  to  keep  the  goods  in  the  character  of  an  agent 
for  custody :  9  M.  &  W.  534.  This  case  is  cited  with  approval 
in  Donath  v.  Broomhead,  7  Barr  304,  by  Judge  Rogers.  I  see 
nothing,  therefore,  in  the  transaction  to  put  an  end  to  the  tran- 
situs  at  that  point. 

It  is  also  contended  that  if  the  goods  were  consigned  to  Pitts- 
burgh, where  they  were  to  be  subject  to  the  order  of  the  vendee,  as 
to  their  future  transportation,  their  transitus  was  ended  on  their 
arrival  at  this  point.     If  the  facts  were  so  the  law  is  correctly 
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stated.  The  *good8  would  then  have  arrived  at  the  cod 
J  of  their  journey.  But  they  were  consigned  to  Bagely  & 
Smith,  and  never  reached  their  possession,  but  were  arrested  in 
the  hands  of  the  defendants,  agents  of  Leech  &  Co.,  the  first 
carriers.  Neither  is  it  certain  that  if  they  had  been  delivered  to 
Bagely  &  Smith,  they  were  to  be  retained  for  further  orders  from 
the  consignee  or  the  person  to  whom  directed.  It  is  the  duty  of 
the  forwarding  house  to  expedite  goods  to  their  place  of  destina- 
tion, and  they  would  fail  in  that  duty  if  they  did  not  as  soon  as 
practicable  send  them  as  directed,  without  delay  for  any  further 
order  than  that  found  in  their  manifest,  or  the  directions  on  the 
goods  themselves. 

Nor  do  I  think  that  the  defendants'  first  point,  the  seizure 
under  writs  of  foreign  attachment,  presents  any  diflBculty  in  the 
way  of  the  plaintiffs  recovery.  The  creditors  of  the  consignee 
can  obtain  no  greater  right  over  the  goods  than  the  consignee 
himself  had  when  the  attachment  was  served  ;  the  right  of  stop- 
page in  transitu  is  not  defeated  by  the  goods  being  attached  by 
process  of  foreign  attachment,  any  more  than  by  the  right  of  a 
carrier  to  retain  for  a  general  balance :  1  Campb.  248  ;  3  Term 
Rep.  464;  8  B.  &  P.  42;  15  Wend.  187 ;  17  Id.  604;  28  Id. 
631;  8  Pick.  198. 

The  Act  of  the  8d  April,  1799,  Dunlop  85,  perhaps,  occasions 
greater  difficulty.  But  the  object  of  that  act  was  to  prevent 
delay,  and  to  protect  the  officers  of  the  law  from  vexatious  and 
protracted  litigation,  and  not  to  deprive  a  third  person  of  a  valu- 
able right,  and  as  far  as  I  have  been  informed  has  not  been  ex- 
tended to  cases  of  foreign  attachment.  The  case  in  1  Miles  is 
an  authority  in  support  of  this  position. 

The  object  of  foreign  attachment  is  to  compel  the  appearance 

of  the  defendant,  and  for  that  purpose  he  is  attached  by  his  goods 

and  chattels,  &c.     This  is  not  such  *an  absolute  seizure 

-*  of  the  goods  as  will  prevent  the  issue  of  a  replevin  for 

the  same  goods,  particularly  so  when  the  plaintiff  in  replevin  is  a 

merchant  claiming  the  goods  under  his  right  of  stoppage  in 

transitu.     The  authorities  are  full  that  this  right  is  superior  to 

that  of  attaching  creditors  and  I  think  the  right  may  be  enforced 

by  replevin. 
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The  defendants  also  contend  that  they  had  a  lien  for  freight, 
which  should  have  been  paid  or  tendered,  before  this  suit  can  be 
maintained. 

The  carriers  had  a  lien,  and  were  entitled  to  payment  of  their 
freight  before  the  goods  could  be  taken  from  their  possession. 
But  this  does  not  prevent  the  claim  of  the  vendor  as  against  the 
vendee,  and  in  fact  the  freight  was  paid  before  the  actual  seizure 
of  the  goods,  and  before  they  were  removed  from  the  defendant's 
possession.  This  would  appear,  then,  rather  as  a  question  of 
costs,  than  one  affecting  the  result  of  the  case  between  the  real 
contending  parties,  and  I  am  disposed  to  think  that  this  matter 
is  not  put  in  issue  by  the  pleadings.  At  all  events,  that  the  par- 
ties may  have  an  opportunity  of  determining  the  merits  of  the 
case,  and  as  the  point  is  now  unimportant  to  the  litigant  parties, 
it  is  answered  in  the  negative.  The  purchaser's  notes  given  for 
the  price  of  the  goods  need  not  be  tendered  back  before  stopping 
in  transitu :  Smith's  Merc.  Law  550 ;  2  Meeson  &  Welsby  374 ; 
Abbott  on  Shipping  408 ;  9  Mass.  72. 

The  plaintiffs'  seventh  point  is  therefore  answered  in  the 
negative. 

Upon  the  whole  case  then,  I  am  of  the  opinion  that  the  plain- 
tifis  are  entitled  to  a  verdict.  Verdict  for  the  plaintiffs. 

AflBrmed  in  Hays  v.  Merville,  2  Harris  48  ;  Vide  Winslow  v,  Leonard,  12  Id. 
14  J  White  V.  Welsh,  2  Wright  396. 


*In  the  Orphans*  Court  of  Armstrong  County.      [*467 
Abraham  Neal  v.  John  Torny  et  al. 

Where  a  devisor  gives  a  power  to  his  executors  to  sell  his  real  estate,  and 
directs  that "  the  purgesor  is  to  hold  the  amount  of  his  grandchildren's 
theart  till  they  come  of  age,  by  giving  a  good  and  tufition  security  and  paUng 
the  intrutt  of  thete  money,"  the  money  is  a  charge  on  the  land  in  the  hands 
of  the  purchaser,  and  a  payment  to  the  executor  is  no  defence. 

AsAMAS  BoTERS  died  some  time  in  the  year  1886,  after  having 
made  his  last  will  and  testament,  in  which  are  the  following 
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clauses :  '^  I  give  and  bequeath  unto  my  children,  John  Bjers, 
Henry  Byers,  David  Byers,  Elizabeth  Neal,  Susanna  Neal,  Fanny 
Stoop  and  Jean  Klingensmith,  my  plantation,  containing  one 
hundred  and  sixty-seven  acres  and  allowance,  •  •  •  to  be  equally 
divided  amongst  them,  excepting  two  hundred  and  forty  dollars, 
which  my  wife  received  of  her  father  and  put  into  this  plantation. 
4c^gg-|  '''This  money  I  give  and  devise  unto  Catharine  Byers, 
Elizabeth  Neal,  Abraham  Byers,  Susanna  Neal,  Fanny 
Stoops,  Jane  Klingensmith  and  Simon  Byers,  which  is  to  be  pait 
out  of  the  land  after  it  is  sold.  I  also  give  and  devise  onto  the 
aforesaid  legatees,  their  heirs,  the  aforesaid  plantation,  to  have 
and  to  hold  forever.  The  place  is  to  be  sold  at  publick  scale 
when  the  see  cause.  And  I  give  and  bequeath  the  legacy  of 
Elizabeth  Neal,  who  died,  to  her  children  Margred  Byerly,  Abra- 
ham Neal  and  William  Neal ;  Margred  Byerly  is  to  have  thirty 
dollars,  and  Abraham  Neal  and  William  Neal  to  have  all  the 
residue  of  their  mother's  legacy  forever ;  but  the  purgesor  of  my 
plantation  is  to  hold  the  amount  of  this  childrens  shears  in  my 
plantation  till  they  come  of  age,  by  giving  good  and  sufition  secu- 
rity and  paiing  the  intrust  of  these  money.  I  also  appoint  my 
tow  sons,  John  Byers  and  Abraham  Byers,  to  be  the  executors 
of  this  my  last  will  and  testament ;  and  lastly  of  all,  I  apoint, 
nomaneate,  authorise  and  empower  John  Byers,  the  aforesaid  ex- 
ecutor, to  sell  and  convey  my  real  estate." 

The  whole  tract  of  land  devised  had  been  aliened  by  the  exec- 
utors to  John  Tomy,  the  defendant,  who  had  accepted  the  con- 
veyance and  paid  the  purchase-money,  without  taking  any 
security  against  the  legacies  payable  to  the  children  of  Mrs. 
Neal ;  and  the  only  question  before  the  court  was  whether  these 
legacies  were  a  charge  on  the  land  in  the  hands  of  the  pur- 
chaser. 

Defendant  contended  that  the  executors  had  full  and  ample 
power  under  the  will  to  sell  and  convey ;  and  that  having  exer- 
cised that  power,  the  land  could  not  be  followed  into  the  hands 
of  the  purchaser. 

The  opinion  of  the  court  was  delivered  by 
Knox,  P.  J. — ^Asamas  Byers,  by  his  last  will  and  testament, 
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bequeathed  the  proceeds  of  a  tract  of  land  to  his  children 
*and  grandchildren,  appointing  his  sons  John  and  Abra- 
ham his  executors,  and  authorizing  John  to  sell  and  con-  ^ 
vey  the  estate. 

Elizabeth,  one  of  the  daughters,  was  dead  prior  to  the  making 
of  the  will,  and  her  interest  was  bequeathed  to  her  children  Mar- 
garet Byerly,  Abraham  Neal,  the  petitioner,  and  William  Neal, 
with  the  direction  that  the  purchaser  of  the  plantation  was  to 
hold  the  amount  of  their  share  in  the  land  until  they  come  of  age, 
by  giving  good  and  sufficient  security,  and  paying  the  interest  of 
the  money. 

John  Byers,  by  virtue  of  the  authority  contained  in  the  will 
of  his  father,  sold  and  conveyed  the  land  to  his  brother  and  co* 
executor  Abraham  Beyer,  who  afterwards  sold  to  John  Tomy, 
the  full  purchase-money,  as  appears  by  the  answer,  having  been 
paid  by  Abraham  to  John,  and  by  Tomy  to  Abraham,  without 
any  reservation  as  to  the  interest  of  the  minor  children  of  Mrs. 
Neal. 

The  only  question  in  the  case  for  our  decision  is,  whether  the 
legacy  to  this  petitioner  is,  by  the  will,  charged  upon  the  land, 
and  of  this  we  have  no  doubt.  Although  the  words  used  to  ex- 
press the  intention  of  the  testator  are  awkward  and  inapt,  yet 
that  it  was  intended  that  this  money  should  remain  in  the  hands 
of  the  purchaser,  is  manifest.  He  is  directed  to  hold  the  amount 
in  his  hands  until  the  children  should  arrive  at  the  age  of  21 
years ;  thereby  negativing  the  idea  that  it  was  to  be  paid  by  the 
purchaser.  It  is  true,  he  was  required  to  give  good  and  sufficient 
security  for  its  payment,  but  upon  neglect  to  conform  in  this 
respect,  it  by  no  means  follows  that  the  security  which  the  law 
gives,  viz :  the  land  itself,  is  to  be  withdrawn  from  the  claimant. 
It  was  the  business  of  the  purchaser  to  see  that  the  provisions  of 
the  trust  were  complied  with,  and  if  he  neglected  this,  he  must 
resort  for  remedy  to  his  grantor." 

Decree  accordingly. 
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*499]   */n  the  DUtrict  Court  of  the  City  and  County  of 

PhilcuUlphia. 

Ball  v.  Ball. 

1.  It  is  a  mAzim  of  the  common  law  that  the  proprietors  of  land  adjoiniag  a 
highway  have  a  fee  in  the  soil  of  the  highway,  u»qu€  ad  medium  Jilum  rue. 

2.  The  established  inference  of  law  is  that  a  conreyance  of  land,  founded  on 
a  public  highway,  carries  with  it  the  fee  to  the  centre  of  the  road,  as  a  part 
or  parcel  of  the  grant. 

3.  The  intention  of  a  grantor  to  withhold  his  interest  in  a  road  to  the  middle 
of  it,  after  parting  with  all  his  right  and  title  to  the  adjoining  land,  is  nerer 
to  be  presumed. 

4.  An  express  declaration,  or  something  equiyalent  thereto,  is  required  to 
sustain  such  an  inference. 

5.  The  effect  of  admitting  the  principle  that  a  conreyance  bordering  a  high- 
way does  not  extend  to  the  centre  of  it,  would  depriye  the  owners  of  ground 
of  the  power  of  improving  or  ornamenting  with  trees  or  otherwise,  that 
part  of  the  way,  adjoining  their  lands  and  not  used  by  the  public. 

Thb  opinioa  of  the  court  contains  all  the  material  facts  of  the 
case. 

Stroud,  J. — It  is  a  maxim  of  the  common  law,  that  the  pro- 
prietors of  land  adjoining  a  highway  have  a  fee  in  the  soil  of  the 
highway,  u$que  cui  medium  Jilum  viae :  Woolrych  on  Ways  5. 
No  trace  of  a  contrary  opinion,  or  the  slightest  intimation  of 
doubt  on  the  subject,  can  be  found,  it  is  believed,  in  any  English 
decision  from  the  earliest  period  of  judicial  history  to  the  present 
day. 

Chancellor  Kent,  in  his  Commentaries,  adverting  to  this  sub- 
ject, thus  expresses  himself:  The  established  inference  of  law  is, 
that  a  conveyance  of  land  bounded  on  a  public  highway,  carries 
with  it  the  fee  to  the  centre  of  the  road,  as  a  part  or  parcel  of 
the  grant.  The  idea  of  an  intention  in  a  grantor  to  withhold  his 
interest  in  a  road  to  the  middle  of  it,  after  parting  with  all  his 
right  and  title  to  the  adjoining  land,  is  never  to  be  presumed.  It 
would  be  contrary  to  universal  practice  ;  and  it  was  said  in  Peck 
V.  Smith,  11  Conn.  103,  that  there  was  no  instance  where  the  fee 
of  a  highway,  as  distinct  from  the  adjoining  land,  was  ever  re- 
tained by  the  vendor.     It  would  require  an  express  declaration, 
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or  something  equiyalent  thereto,  to  sustain  such  an  inference ; 
and  it  may  be  considered  as  the  general  rale,  that  a  grant  of 
land  bounded  upon  a  highway  or  river,  carries  the  fee  in  the 
highway  or  river  *to  the  centre  of  it,  provided  the  grantor  r*cAA 
at  the  time  owned  to  the  centre,  and  there  be  no  words  or 
specific  description  to  show  a  contrary  intent ;  8  Kent's  Com. 
448-4,  6th  ed.  • 

The  subject  is  a  very  important  one,  applying,  as  is  univer- 
sally acknowledged,  with  the  like  force  as  well  to  streams  of  water 
as  to  common  highways.  Most  of  the  decisions  upon  it  are  col- 
lected by  Chancellor  Kent,  and  are  to  be  found  in  the  notes  to 
the  last  edition  of  his  Commentaries.  Elaborate  opinions  are 
contained  in  the  Connecticut  Reports.  The  result  of  the  exami- 
nation there  has  been  the  establishment  of  the  common  law  prin- 
ciple in  its  whole  extent :  Peck  v.  Smith,  1  Conn.  103 ;  Chatham 
t».  Brocnow,  11  Id.  60  :  Champion  v.  Pendleton,  18  Id.  28. 

A  very  able  judgment  to  the  same  effect,  pronounced  by  the 
Supreme  Court  of  Maine,  in  Johnson  v.  Anderson,  18  Maine  76; 
and  another  in  New  York,  Luce  v.  Carby,  24  Wend.  451 ;  seem 
to  have  brought  back  the  law  there  to  the  standard  of  the  com- 
mon law.  The  boundary  in  this  case  was  not  a  highway,  but  a 
river ;  but  all  the  authorities  consider  them  as  identical  as  to  this 
point. 

With  respect  to  the  parts  of  the  vacated  streets  which  are 
opposite  to  the  properties  marked  No.  1,  2,  8,  on  the  plan  accom- 
panying the  case  stated,  there  is  no  decision,  as  far  as  we  have 
any  knowledge,  which  would  exclude  them  from  the  operation  of 
the  maxim  of  the  common  law.  They  fall  fully  within  it, 
and  our  judgment  as  to  them  is  given  unhesitatingly  for  the  de- 
fendant. 

We  have  had  great  difiSculty,  however,  in  regard  to  half  of  the 
vacated  street  contiguous  to  No.  2.  The  description  in  the  deed 
as  to  this  is  ''all  that  lot  or  piece  of  ground  situate  in  Kensing- 
ton district,  of  the  Northern  Liberties,  beginning  at  the  east 
comer  of  the  Point-no-Point  *Road  and  Bank  street;  r+gQl 
thence  along  the  line  of  the  said  Bank  street  north  42 
degrees,  east  15  2-10  perches  to  Bank  street,  and  thence  along 
the  line  of  said  Bank  street  south  56J  degrees,  west  14  2-10 
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perches,  and  north  47^  degrees,  west  11  S-10  perches  to  the 
place  of  beginning ;  containing  about  one  acre  and  48  perches." 

In  Jackson  v.  Hathaway,  15  Johns.  447,  the  Supreme  Court 
of  New  York  decided  that  where  one  deed  described  the  pro- 
perty as  lying  on  the  north  side  of  a  road,  and  the  other  property 
lying  on  the  south  side,  that  the  fee  of  the  road  itself  did  not 
pass  under  these  deeds,  but  remained  in  the  grantor. 

The  court  held  that  the  terms  of  this  description  necessarily 
excluded  the  road,  and  were  equivalent  to  an  express  reservation. 
On  the  other  hand,  the  Supreme  Court  of  Maine,  with  a  full 
knowledge  of  the  decision  in  Jackson  v.  Hathaway,  came  to  an 
opposite  conclusion  upon  this  description,  in  the  deed,  beginning 
on  the  westerly  side  of  the  county  road,  thence  running  north- 
erly touching  the  said  westerly  side  of  said  road :  Johnson  v. 
Anderson,  18  Maine  76. 

The  judgment  of  each  of  these  courts  was  unanimous ;  an 
elaborate  opinion  is  given  in  each  case.  After  a  careful  exami- 
nation of  both,  we  yield  our  entire  concurrence  with  the  latter. 

This  regards  the  maxim  of  the  common  law  ad  medium  filum 
vicB  as  a  fixed  legal  intendment,  originating  in  considerations  of 
policy,  applicable  alike  to  highways  and  water-courses  in  the 
country  and  city. 

The  inconvenience  of  the  contrary  doctrine  is  thus  stated. 
The  effect  of  admitting  the  principle  that  a  conveyance  bounding 
a  highway  does  not  extend  to  the  centre  of  it,  would  deprive  the 
owners  of  farms  without,  and  the  owners  of  town  lots  within  our 
villages  and  cities,  of  the  power  of  improving  or  ornamenting  that 
^  part  of  the  way  adjoining  *  their  lands  and  not  used  by 

-I  the  public,  and  of  protecting  ornamental  trees  and  useful 
erections  already  existing. 

The  importance  of  upholding  this  maxim  is  shown  in  stronger 
language  in  Lewis  v.  Jones,  1  Barr  836.  The  court  decided 
there  that  one  who  deposits  fence  rails  on  a  highway,  commits  a 
trespass  against  the  owners  of  the  soil,  and  enforced  the  propriety 
of  the  decision  by  the  remarks :  ^^  If  a  wagoner  were  at  liberty  to 
deposit  fence  rails  on  a  highway,  he  would  be  equally  at  liber^ 
to  deposit  ordure  on  it,  or  anything  else,  as  offensive  to  a  family 
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dwelling  on  the  wayside ;  or  he  might  make  the  spot  a  resting 
place  hefore  their  doors  for  days  or  months." 

These,  it  may  be  said,  are  considerations  of  a  minor  moment. 
They  greatly  concern,  however,  the  comfort  of  the  dweller  on  the 
wayside,  and  measurably  the  public  at  large.  Stately  and  wide 
spreading  trees  along  the  highways  are  not  only  objects  of 
beanty,  which  deserve  to  be  cherished  and  protected,  but  minister 
mnch  to  the  comfort  and  conveniences  of  life ;  and  yet,  if  the 
owner  of  the  adjacent  ground  has  no  right  of  soil  on  the  highway, 
he  has  no  right  either  to  plant  or  prohibit  them.  They  may  be 
wantonly  destroyed  before  his  face,  and  he  can  neither  prevent 
the  injury  nor  punish  it. 

It  is  no  answer  to  this  to  say,  that  the  original  grantor  may 
interfere;  having  parted  with  his  interest  in  the  adjoining 
grounds,  he  has  little  or  no  motive  to  interfere;  and  among  an 
emigrating  people  like  ours,  he  may  be  presumed  to  be  beyond 
the  reach  of  any  concern  on  the  subject. 

But  we  prefer  the  decision  in  Maine  on  other  and  different 
grounds.  There  seems  to  be  a  radical  error  running  throughout 
the  reasoning  of  the  court  in  Jackson  v.  Hathaway.  In  this 
case,  it  is  said,  here  is  nothing  in  the  deeds  for  the  lots  bounded 
on  the  sides  of  the  old  road,  '^'which  denotes  an  intention  r^cQg 
to  buy  or  sell  any  land  not  expressly  included  within  the 
courses  and  distances  expressly  defined.  This  is  not  only  losing 
sight  of  the  common  law  maxim,  but  it  inverts  the  principle  on 
which  it  is  founded.  This  maxim  presumes  to  use  the  weakest 
language  which  belongs  to  the  subject,  an  intention  to  convey  to 
the  middle  of  the  highway,  from  the  mere  fact  that  the  highway 
is  made  a  boundary. 

This,  as  has  been  remarked,  is  a  fixed  legal  intendment ;  a 
settled  conclusion  of  law,  call  it  a  presumption,  if  you  please ; 
yet  like  all  other  presumptions,  it  stands  good  until  repealed  by 
something  unequivocally  in  conflict  with  it.  Instead,  therefore,  of 
seeking  in  the  deed  for  evidence  of  an  intention  to  exclude  the 
road,  the  burthen  is  upon  him  who  would  overcome  the  force  of 
the  maxim  to  show  by  the  deed  an  intention  to  exclude  it. 
Nothing  of  a  slight  and  uncertain  character  can  have  such  an 
effect.    Those  who  assert  an  exception  in  so  important  a  matter 
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should  prove  its  existence  beyond  a  doubt.  It  is  illogical  to  say 
that  a  fixed  principle  shall  be  overcomeby  a  possible  implication. 
A  reseryation  of  the  soil  of  the  road  should  be  plainly  expressed, 
otherwise  the  general  rule  of  construction  must  prevail,  that  the 
grant  is  to  be  taken  most  strongly  against  the  grantor.  Again 
it  is  said,  in  the  same  opinion,  ^^  the  only  acts  imputed  to  the 
plaintiff,  or  those  under  whom  he  claims,  are  the  two  deeds  for  the 
parcels  of  land  bounded  on  the  north  side  and  on  the  south  side 
of  the  old  road.  The  boundaries  of  these  deeds  do  not  include 
the  space  of  the  road,  and  of  course  the  plaintiff's  title  to  the 
intervening  ground  remains  as  perfect  as  if  no  road  had  ever 
been  there." 

This  is  in  one  aspect  a  repetition  of  the  same  erroneous  rea- 
soning ;  but  it  contains  besides  what  appears  to  us  equally  errone* 
ous.  It  is  plain  that  it  was  supposed  the  mention  of  a  particular 
side  of  the  road  as  a  boundary,  *had  a  different  meaning 
-'  from  a  simple  reference  to  the  highway  for  the  same  pur- 
pose. The  next  paragraph  conclusively  shows  this ;  it  reads  thus : 
where  a  farm  is  bounded  along  a  highway,  or  upon  a  highway,  or 
running  to  a  highway,  there  is  reason  to  intend  that  the  parties 
meant  the  middle  of  the  highway,  but  in  this  case  the  term  neces- 
sarily excludes  the  highway. 

Now  it  is  submitted  with  deference  that  the  difference  in  these 
modes  of  expression,  is  but  a  seeming  one  ;  that  along  the  high- 
way and  along  the  side  of  the  highway,  or  on  the  highway,  or 
the  side  of  the  highway,  &;c.,  &c.,  when  spoken  of  as  a  boundary, 
mean,  and  can  mean,  but  one  and  the  same  thing.  We  say  em- 
phatically, when  spoken  of  as  boundaries  of  land  adjoining 
highways,  because  it  is  easy  to  see  the  difference,  when  such  ex« 
pressions  are  used  for  other  purposes ;  as  respects  therefore,  that 
part  of  the  description  in  the  case  stated,  which  in  No.  2  speaks 
of  the  line  of  Bank  street,  as  a  boundary,  we  do  not  perceive 
that  this  makes  at  all  for  the  plaintiff.  It  creates  no  exception 
to  the  general  rule. 

But  further,  the  statement  in  regard  to  the  measurement  of  the 
lines,  their  distances  is  relied  on  as  forming  such  an  exception. 
The  lines  running  to  and  from  the  located  street  are  described  as 
measuring  a  certain  number  of  perches  and  tenths  of  a  perch, 
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and  in  Tyler  r.  Hammond,  11  Pick  218,  and  Union  Burial  Ground 
Society  v.  Robinson,  6  Whart.  18,  it  was  held  that  corresponding 
statements  indicated  by  feet  and  inches  conclusively  overthrew 
the  common  law  maxim,  ad  medium  jilum  vice^  and  left  the  right 
of  soil  in  the  highway  in  the  grantor.  Such  minute  description 
is  treated  in  those  cases  as  equivalent  to  an  express  reservation 
to  the  grantor. 

Is  this  a  reasonable  conclusion  ?  How  does  the  number  of  feet 
and  inches  manifest  such  a  purpose,  more  than  the  mention 
of  larger  measure,  provided  in  each  case  it  states  *the  r^cnr 
actual  distance  or  length  of  the  line  ?  Does  such  minute 
specification  prove  anything  at  all  on  such  a  subject  ?  Does  it 
show  that  the  party  intended  to  take  the  conveyance  out  of  the 
established  rule  ?  If  such  intention  existed  is  it  reasonable  to 
suppose  that  it  would  not  be  left  to  implication  at  all  ?  Would  it 
not  be  plainly  expressed  ?  We  discover  no  force  in  such  reason- 
ing. A  long  line  is  usually  measured  by  chains,  and  is  designated 
accordingly  by  the  perch.  In  town  lots  the  lines  are  usually 
short,  and  when  measured,  it  is  done  by  feet  and  inches.  The 
price  is  most  commonly  regulated  by  the  foot.  The  deed  con- 
forms to  the  sale,  and  of  course  gives  not  only  the  feet,  but  parts 
of  a  foot  or  inches.  Where  more  ground  than  is  generally  ap- 
plicable to  a  single  house  in  a  city  is  owned  by  one  person,  who 
designs  ofiering  it  for  sale,  the  practice  is  to  make  out  a  plan 
upon  paper,  indicating  the  exact  size  of  each  lot ;  at  most,  in 
such  case,  the  external  lines  of  the  whole  ground  are  measured 
by  the  surveyor.  The  draftsman  determines  all  else,  by  his  scale 
and  compass.  A  very  precise  man  will  give  you  not  only  inches, 
but  fractional  parts  of  an  inch.  Another  will  stop  with  inches. 
The  closing  line  of  unseated  lands  generally,  and  of  cultivated 
farms,  in  many  instances,  is  not  actually  measured  on  the  ground. 
It  is  never  necessary,  and  may  be  properly  omitted.  The  sur- 
veyor will  delineate  this  most  probably  with  more  precision  than 
those  which  he  has  measured.  He  will  give  you  the  exact  frac- 
tions of  a  perch,  determined  by  the  scale.  The  conveyance  will, 
of  course,  follow  the  draft.  What  just  inference,  then,  can  bo 
drawn  from  such  a  procedure  and  such  a  result  ?  But  it  is  un- 
necessary to  pursue  the  investigation  further.     In  regard  to  city 

(429) 


Digitized  by 


Google 


506  BALL  t;.  BALL.  [A.  L.  J. 

lots,  descriptions  of  these  minntelj  specified  as  to  the  length  of 
the  lines,  beginning  or  terminating  on  a  street,  the  Union  Burial 
Gronnd  v.  Robinson  is  a  direct  authority,  which,  under  similar 
circumstances,  we  *would  implicitly  follow.  But  Judge 
-'  Kennedy,  by  whom  the  opinion  in  this  case  was  delivered, 
intimates  in  the  fullest  manner  his  belief,  that  a  distinction  should 
be  made  between  conveyances  of  ground  in  the  city  and  in  rural 
districts.  The  defendant  in  error,  he  says,  claimed  to  recover 
the  land  demanded  upon  the  ground  that  the  owner  of  land 
through  which  a  highway  is  laid  out  when  he  conveys  the  land 
afterwards,  on  either  side  thereof,  making  it  the  boundary  of  his 
grant,  is  presumed  in  law  to  have  conveyed  all  his  right  therein 
to  the  middle  of  such  highway,  so  that  if  he  owned  the  land  in 
fee  and  conveyed  in  fee  metes  and  boundaries  therein  mentioned, 
and  among  other  boundaries  calls  for  the  highway  as  one,  the  fee 
to  the  middle  thereof  will  be  considered  as  transferred. 

This  doubtless  may  be  regarded  as  a  general  principle  of  the 
law  in  regard  to  conveyances  of  land  lying  in  the  country,  and 
on  the  next  page,  having  quoted  from  the  opinion  of  Judge 
Wilde,  in  Tyler  v.  Hammond,  a  remark  implying  that  the  terms 
of  description  in  a  deed  might  be  such  as  necessarily  to  exclude 
the  road,  he  gives  to  it  his  assent,  and  adds  what  is  here  said  as 
particularly  applicable,  whenever  the  quantity  of  land  conveyed 
is  small,  and  its  extent  is  described  with  great  nicety,  as  in  all 
conveyances  almost  of  city  to  town  lots. 

The  property  here  in  dispute  was  at  the  time,  when  the  located 
street  was  laid  out  (nearly  a  century  ago),  wholly  within  the 
county  as  distinguished  from  the  city  of  Philadelphia.  It  was 
then  without  the  Northern  Liberties  of  the  city.  In  1826,  when 
the  partition  of  the  Balls'  estate  took  place,  it  was  within  the 
limits  of  the  Kensington  District,  yet  this  part  of  the  district 
had  not  then  been  surveyed,  nor  had  the  streets  been  laid  out 
through  it  by  public  authorities.  It  was  farm  land,  is  conveyed 
by  the  acre,  and  measured  and  described  by  perches.  The 
shortest  line  is  much  beyond  the  average  depth  of  city  lots. 
^  *The  vacated  street  does  not  appear  to  have  been  straight, 

J  and  most  certainly  the  Point-no-Point  Road,  which  is  one 
of  the  points  from  which  the  measurement  is  to  be  counted,  was 
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not ;  the  contents  of  the  survey  is,  we  presume,  on  this  very  ac- 
count stated  to  be  about  one  acre  and  forty-eight  perches.  No 
exact  dimensions  were  supposed  or  intended  to  have  been  con- 
veyed. This  portion  of  the  ground  claimed  is  not  comprehended 
by  the  ruling  in  the  Union  Burial  Ground  v.  Robinson,  and  the 
general  rule  of  law  is  too  well  established  and  too  valuable  to  be 
frittered  away  by  further  refinements,  and  therefore  judgment  on 
the  whole  is  to  be  entered  for  the  defendants. 

Tide  DeTESton  v.  Pajne,  2  Smith's  Le&diDg  Gases  213.  Where  a  public 
street  is  caUed  for  as  a  bonndary  or  monument  in  a  deed,  the  fee  passes  to 
the  centre  of  the  street ;  and  it  will  require  an  express  exception  in  the  deed, 
or  some  clear  declaration  to  the  contrary,  to  limit  the  title  of  the  grantee  to 
the  edge  of  the  street :  Paul  v.  Carver,  2  Casey  223 ;  Grier  v.  Simpson,  3  Id. 
183.    See  also  Cox  v.  Freedley,  9  Id.  124;  Carver  v.  Paul,  12  Harris  207. 


*/n  the  Court  of  Quarter  Sesnons  of  Cumberland  County.  [*515 
Commonwealth  v.  Martin  C.  Auld. 

ApHlj  1850. 

1.  The  Act  of  Pennsylvania  of  3d  March,  1847,  so  far  as  it  prohibits  and 
punishes  *the  carrying  **  free  negroes  or  mulattoes"  out  of  the  state  --^  --  ^ 
is  constitutional,  notwithstanding  that  such  persons  may  be  claim-    L 

ed  as  slaves. 

2.  The  rule  of  ^^ partus  tequitur  ventrem"  does  not  apply  to  the  case  of  a  negro 
child  bom  in  Pennsylvania,  although  bom  of  a  mother  who  was  at  the  time 
a  fugitive  slave. 

3.  In  the  free  state  of  Pennsylvania,  a  slave  cannot  be  born. 

This  was  an  indictment  for  kidnapping. 

The  leading  facts  of  the  case,  which  the  Commonwealth  and 
defendant's  counsel  admitted,  were,  that  about  nineteen  years 
ago,  Dr.  Ridgely,  of  the  state  of  Maryland,  was  the  owner  of  a 
female  negro  slave,  named  Betsy,  who  then  escaped  into  the  state 
of  Pennsylvania,  and  was  not  retaken.  Six  months  after  she 
came  to  Pennsylvania  she  was  delivered  of  a  male  child,  which 
she  called  Alexander;  she  was  afterwards  married,  and  had 
several  children.  The  defendant,  learning  these  facts,  wrote  to 
Dr.  Ridgley,  informing  him  of  them,  and  he  sent  his  two  sons 
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here  to  reclaim  his  property.  When  they  came  here  they  employed 
the  defendant  and  an  innkeeper  by  the  name  of  Pile,  to  aid  them 
to  capture  and  carry  away  the  boy  Alexander,  then  betTrecn 
seventeen  and  eighteen  years  of  age.  They  remained  several 
days,  during  which  time  they  were  at  different  points  in  the 
neighborhood  devising  their  plan  of  operation.  The  boy  had 
previously  been  in  the  employment  of  Pile  as  an  ostler,  but  had 
been  absent  a  few  days ;  he  was  sent  for  and  brought  back,  and 
was  engaged  in  taking  care  of  the  horses  of  the  persons  who 
sought  to  take  him.  During  the  day  and  evening  several  times 
they  induced  the  boy  to  drink  brandy,  into  which  they  had  put 
laudanum ;  but,  as  it  seemed  by  the  proof,  it  had  not  the  desired 
effect.  About  eleven  o'clock  in  the  night  the  horses  were  put 
into  the  carriage,  and  the  boy  was  induced  by  the  offer  of  money 
to  get  into  the  carriage  to  ride  a  short  distance,  about  half  a 
^  mile,  for  the  purpose  of  pointing  out  a  certain  road,  ♦which 
'^  J  they  said  they  wished  to  make.  Martin  C.  Auld  got  into 
the  carriage  with  him,  and  it  was  driven  off.  After  they  had 
passed  the  point  mentioned,  the  boy  discovered  their  object  and 
attempted  to  make  a  noise,  which  the  defendant  prevented  by 
thrusting  his  handkerchief  into  his  mouth.  The  boy  was  then 
carried  out  of  Pennsylvania,  and  was  subsequently  sold  by  his 
alleged  owners  in  Baltimore,  as  a  slave  for  life.  These  are  the 
material  facts  of  the  case,  which  were  either  admitted  or  clearly 
and  satisfactorily  proved.  The  indictment  was  founded  upon  the 
Act  of  Assembly  of  the  8d  of  March,  1847. 

Messrs.  Smithy  Attorney-General,  and  GaullagheTy  conducted 
the  prosecution. 

Messrs.  Miller  and  Biddlcy  for  defendant. 

The  court  directed  the  defendant  to  enter  into  recognisance  for 
his  appearance  at  the  April  Term  next,  to  abide  their  sentence 
upon  such  judgment  as  they  should  then  pronounce. 

The  opinion  of  the  court  was  delivered  by 
Watts,  P.  J. — On  the  trial  of  this  cause  we  felt  our  indebted- 
ness to  the  counsel  of  the  Commonwealth  and  of  the  defendant, 
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for  the  learned  and  lucid  argaments  i^hieh  enabled  us  then  to 
pronounce  so  decided  an  opinion  to  the  jury,  without  any  previ- 
ous investigation  of  our  own.  The  laudable  zeal  which  has  in- 
duced the  defendant's  counsel  since,  so  industriously  and 
elaborately  to  investigate  the  subject  for  our  benefit,  claims  our 
kindest  consideration,  and  certainly  opens  our  mind  to  a  generous 
disposition  to  hear  with  favor  and  respect,  and  to  pronounce  the 
judgment  of  the  law  without  bias. 

The  argument  for  the  defendant  resolves  itself  into  three 
grounds : — 

1st.  The  court  has  no  jurisdiction  to  try  the  questions  raised 
by  the  indictment,  because  it  involves  the  question  of  slavery. 

*2d.  The  Act  of  8d  of  March,  1847,  which  defines  n^^gjg 
the  ofience  with  which  the  defendant  is  charged,  is  uncon- 
stitutional, because  it  afiects  the  right  to  slave  property. 

Sd.  That  Alexander  Burns  named  in  the  indictment  as  the 
person  kidnapped  was  not  a  free  negro,  but  a  slave. 

The  reasons  urged  in  support  of  each  of  the  first  two  positions 
of  the  defendant's  counsel  are  substantially  the  same,  and  we  may 
therefore  consider  them  together.  The  Act  of  Assembly  upon 
which  the  indictment  is  framed  is  as  follows : 

"That  if  any  person  shall  by  force  or  violence  take  and  carry 
away,  or  cause  to  be  taken  and  carried  away,  and  shall  by  fraud 
or  false  pretence  entice,  or  cause  to  be  enticed,  or  shall  attempt 
so  to  take,  carry  away,  or  entice  any  free  negro  or  mulatto,  from 
any  part  or  parts  of  this  Commonwealth  to  any  place  or  places 
whatsoever,  out  of  this  Commonwealth,  with  a  design  and  inten- 
tion of  selling  and  disposing  of,  or  causing  to  be  sold,  or  keeping 
and  detaining,  or  causing  to  be  kept  and  detained,  such  free 
negro  or  mulatto  as  a  slave  or  servant  for  life  or  for  any  term 
whatsoever,  every  such  person  or  persons,  his  or  her  aiders  and 
abettors  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  on 
conviction  thereof  in  any  Court  of  Quarter  Sessions  of  this  Com- 
monwealth, having  competent  jurisdiction,  shall  be  sentenced  to 
pay,  at  the  discretion  of  the  court  passing  the  sentence,  any  sum 
not  less  than  five  hundred  nor  more  than  two  thousand  dollars, 
kcy  and  moreover,  shall  be  sentenced  to  undergo  a  punishment, 
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by  solitary  confinement  in  the  proper  penitentiary,  at  hard  labor, 
for  a  period  not  less  than  five  years,  nor  exceeding  twelve  years." 

While  with  judicial  and  cordial  support  we  concede  the  princi- 
ple settled  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Prigg  V.  The  Commonwealth  of  Pennsylvania — that  the  power 
to  legislate  on  the  subject  of  fugitive  *slaves  belongs  ex- 
-»  clusively  to  Congress,  and  we  may  agree,  for  the  sake  of 
the  illustration,  that  our  state  courts  will  not  entertain  jurisdiction 
of  any  question  arising  under  the  constitution  and  laws  of  the 
United  States  respecting  fugitive  slaves ;  yet  we  cannot  perceive 
why  the  legislature  of  Pennsylvania  may  not  pass  a  law  to  pro- 
tect the  free  negroes  and  mulattocs  within  her  own  borders  by 
punishing  the  crime  of  kidnapping.  Can  it  be  said,  with  the  force 
of  argument,  that,  because  it  may  be  alleged  on  the  trial  of  an 
indictment  under  the  law,  that  the  person  violently  carried  away 
was  a  slave,  the  jurisdiction  and  power  of  the  court  to  inquire 
into  the  truth  of  the  fact  must  cease  ?  or  because,  by  chance  the 
owner  of  a  fugitive  slave  may  be  improperly  indicted  for  peace- 
ably taking  and  carrying  away  his  own  property,  therefore,  the 
Act  of  Assembly,  intended  to  punish  the  taking  and  carrying 
away  a  free  negro  or  mulatto,  is  unconstitutional  ? 

If  these  positions  could  be  maintained,  then  we  must  submit  to 
the  consequence,  and  that  which  we  all  freely  admit  to  be  a  crime 
of  a  high  grade,  deserving  the  severest  penalties,  would  be  un- 
punished for  want  of  constitutional  power  in  the  legislature  to 
make  it  penal,  or  in  the  courts  to  try  the  fact.  This  Act  of  As- 
sembly (we  speak  only  of  the  first  section)  simply  provides,  that 
any  person  who  shall  violently  and  forcibly  take  and  carry  away 
a  free  negro  or  mulatto  out  of  this  state  to  any  other  place,  shall 
be  guilty  of  kidnapping;  and  differs  essentially  from  the  Act  of 
1826,  which  was  intended  to  punish  as  a  criminal  offence  the  act 
of  seizing  and  removing  a  slave  by  his  master,  without  conforming 
to  certain  prerequisites  which  that  act  provided  for,  and  which 
was  declared  to  be  in  violation  of  the  2d  sec,  4th  art.  of  the  Con- 
stitution of  the  United  States.  It  is  argued,  "that  we  are  taking 
upon  ourselves  to  determine  by  virtue  of  the  Act  of  Assembly, 
*I847,  whether  Mr.  Ridgely  was  entitled  to  the  service  of 
-'  his  slave.**  No,  this  was  not  the  question  tried.  The  in- 
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dictment  charged  the  defendant  with  the  crime  of  kidnapping ; 
to  this  indictment  he  pleaded  ^^not  gniltj/'  and  predicated  his 
defence  upon  two  general  grounds :  that  the  fact  of  his  partici- 
pation in  the  offence  was  not  proved,  and  that  the  person  taken 
and  carried  away  was  not  a  free  negro  or  mulatto.  To  this  issue 
neither  the  owner  of  the  slave  nor  the  slave  himself  waa  a  party, 
nor  could  the  rights  of  either  bo  in  any  degree  affected  by  the 
judgment  which  we  may  render.  Our  inquiry  into  the  freedom 
or  slavery  of  Alexander  Burns,  is  a  collateral  one,  and  only  made 
to  enable  us  to  determine  as  to  the  guilt  or  innocence  of  our  own 
citizen,  charged  with  an  offence  under  our  own  law. 

But  it  is  argued  that  the  whole  Act  of  the  8d  of  March,  1847, 
is  Tmconstitutional  and  void,  because  it  is  opposed  to  the  pro- 
visions of  the  Constitution  and  the  Act  of  Congress  of  the  12th 
of  February,  1793.  If  wc  were  obliged  upon  principle  to  con- 
sider the  eighth  section  of  this  act  as  comprising  one  inseparable 
and  entire  law,  we  would  not  hesitate  a  moment  to  pronounce  the 
whole  act  unconstitutional  and  void  in  its  object  and  spirit ;  but 
wc  are  not  at  liberty  so  to  do,  for  nothing  is  better  settled  than 
that  the  validity  of  one  section  of  an  Act  of  Assembly  is  in  no 
degree  dependent  upon  another.  The  practical  legislation  of  the 
day,  which  combines  subjects  not  even  having  the  claim  of  kin- 
dred, is  a  striking  illustration  of  the  necessity  of  this  rule.  It  is 
sufficient  for  us  that  the  first  section  of  the  act,  with  which  alone 
we  have  to  do,  is  constitutional  and  wholly  unexceptionable. 

The  only  question  which  remains  to  be  considered  is,  was 
Alexander  Burns  a  free  negro  or  mulatto  ?  We  cannot  entertain 
a  reasonable  doubt  on  this  subject. 

Whilst  we  recognise  to  the  fullest  extent  the  argument 
♦predicated  upon  rules  of  law  which  prevail  in  states  r^^oi 
where  slavery  is  lawful,  that  there,  partus  aequitur  ven- 
trem  is  a  maxim  of  universal  application,  as  well  to  the  slave  as 
the  unintelligent  animal.  But,  ratione  cessante  cessat  ipsa  lex: 
in  the  free  state  of  Pennsylvania  a  slave  cannot  be  born ;  for  by 
the  3d  section  of  the  Act  of  1st  of  March,  1780,  it  is  provided 
that  "  All  persons,  as  well  negroes  as  mulattoes,  who  shall  be 
born  within  this  state,  shall  not  be  deemed  and  considered  as 
servants  for  life  or  slaves ;  and  all  servitude  for  life  or  slavery  of 
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children  in  consequence  of  the  slavery  of  their  mothers,  in  the 
case  of  all  children  bom  within  this  state  from  and  after  the 
passing  of  this  act  aforesaid,  shall  be  and  hereby  is  utterly  taken 
away,  extinguished  and  forever  abolished."  However  strongly 
we  may  be  disposed  to  recognise  the  rights  of  slave  owners  in 
our  sister  states,  we  cannot  for  a  moment  question  the  compe- 
tency of  our  legislature  to  declare,  that  all  children  bom  within 
this  state  shall  be  free.  The  Constitution  of  the  United  States 
makes  no  other  provisions  than  ^^  persons  held  to  service  or  labor 
in  one  state,  under  the  laws  thereof,  escaping  into  another  state, 
shall  not  be  discharged  from  such  service,  but  shall  be  delivered 
up."  It  cannot  be  successfully  argued  that  Alexander  Bums, 
who  was  not  in  existence  when  his  mother  ran  away,  had  escaped 
or  was  a  fugitive.  For  if  it  were  even  possible  to  give  an  equi- 
table constmction  to  the  Constitution,  we  could  not  exercise  it  in 
a  case  like  this,  where  the  person  was  born  within  this  state,  and 
continued  to  reside  here,  in  the  undisturbed  enjoyment  of  his 
freedom,  for  a  period  of  more  than  eighteen  years.  We  are,  for 
these  reasons,  irresistibly  led  to  the  conclusion  that  Alexander 
Burns  was  a  freeman ;  and  that  judgment  be  entered  upon  the 
verdict  that  Martin  G.  Auld,  the  defendant,  is  guilty  in  manner 
and  form  as  he  stands  indicted. 


♦660]      *In  the  Common  Pleas  of  Armstrong  County. 
John  Brown  and  Mary  Brown  v.  Nicholas  Long. 

Judgment  entered  by  agreement  on  an  award  maj  be  stricken  off  for  un- 
certainty in  the  award,  and  the  parties  left  to  their  remedies  on  the 
arbitration  bond  or  on  the  award. 

SoMB  three  or  four  years  previous  to  December,  1849,  the 
plaintiffs  had  conveyed  to  the  defendant  a  tract  of  land,  in  con- 
sideration of  sustenance  for  the  remainder  of  their  lives.  Quite 
a  number  of  controversies  and  suits  having  sprung  up  under 
this  arrangement,  the  parties,  on  the  22d  day  of  December,  1849, 
entered  into  a  submission  bond,  in  the  usual  form,  stipulating 
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that  ^^all  and  all  manner  of  action,  cause  and  causes  of  action, 
suits,  debts,  strifes,  accounts,  reckonings,  sum  and  sums  of  money, 
trespasses,  quarrels,  bonds,  specialties,  real  estate  and  all  other 
matters  and  things  whatsoeyer,"  should  be  referred  to  Jacob 
McCartney,  John  Kerr  and  S.  Ownes,  Esqrs.,  whose  award  was 
to  be  final  and  conclusive.  Appended  to  this  was  the  following 
memorandum:  " It  was  *in tended  to  have  been  entered  r^cgi 
in  the  above  bond,  that  the  prothonotary  of  Armstrong 
county,  should  enter  judgment  upon  the  award  of  arbitrators;  we 
the  parties  agree  that  judgment  be  entered  accordingly." 

Signed  by  the  parties. 
On  the  15th  of  February,  1850,  the  award  of  arbitrators  was 
filed  in  the  prothonotary's  office,  finding  "in  favor  of  John 
Brown,  Sr.,  and  Mary  Brown,  all  the  lands  in  possession  of  N. 
Long,  conveyed  to  Long  by  said  Brown  and  wife,  possession  to 
pass  to  Brown  on  the  1st  day  of  April,  A.  n.  1850 ;  also  we  do 
find  for  Nicholas  Long,  defendant,  five  hundred  and  six  dollars, 
and  all  the  grain  in  the  ground ;  the  money  to  be  paid  as  follows : 
two  hundred  dollars  on  the  first  day  of  April,  1850 ;  one  hundred 
and  fifty-three  dollars  on'the  first  day  of  April,  1852 ;  and  one  hun- 
dred and  fifty-three  dollars  on  the  eighth  day  of  February,  1854 : 
John  Brown,  Sr.,  and  Mary  Brown  to  go  into  possession  clear  of 
all  encumbrances,  liens  to  be  removed  off  the  prothonotary's 
docket  at  the  expense  of  Long,  parties  to  pay  the  costs  of  this 
suit  in  equal  proportions."  The  same  day  the  prothonotary  made 
the  following  docket  entry :  "  Judgment  on  the  award."  At  this 
time  the  liens  against  the  land  amounted  to  about  three  hundred 
dollars.  The  defendant.  Long,  not  being  satisfied  with  the  award, 
obtained  a  rule  at  March  Term,  to  show  cause  why  the  whole 
proceedings  should  not  be  stricken  off  the  record. 

Bogffs  and  Lee  in  support  of  the  rule. 

Cantwelly  Fulton  and  Phelpe,  cantrd. 

KsoXj  P.  J. — This  bond  is  certainly  broad  enough  to  cover 
the  whole  controversy  between  the  parties,  and  sufficient  to  sup- 
port the  award.     But  the  award  itself  is  uncertain.     There  can 
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no  judgment  be  entered  on  it,  on  which  execntion  could  issue. 
*5621  "^^  ^^  must,  therefore,  be  made  ^absolute,  but  so  as 
not  to  affect  the  award  itself.     The  parties  are  left  to  their 
remedy  on  the  bond  or  on  the  award. 

Vide  2  Tr.  k  H.  Prac.  798,  4th  ed. 


In  the  Common  Pleas  of  Armstrong  County. 
Hamptok,  Smith  &  Co.  r.  Henderson  and  Johnston. 

A  sberiflTs  sale  of  a  landlord's  interest  in  real  estate  destroys  his  remedj  bj 
distress  for  arrearages  of  rent,  and  with  it  the  right  to  claim  the  money  in 
the  sheriflTs  hands  arising  from  the  sale  of  personal  property  of  the  tenant 
in  possession. 

The  question  before  the  court,  in  this  case,  arose  on  exceptions 
taken  to  an  auditor's  report,  distributing  a  fund  in  court,  raised 
out  of  the  sale  of  the  personal  property  of  defendants.  A. 
Woodward  was  the  owner  of  "Rock  Furnace,"  in  Armstrong 
county,  on  the  Ist  of  May,  1849,  when  he  rented  it  to  Joseph 
Clark  for  $100  per  month.  There  was  nothing  said  how  longthe 
lease  should  continue.  On  the  2d  October  following,  Clark  sold 
out  his  stock,  &c.,  at  the  furnace,  to  the  defendants,  who  went 
into  possession  and  commenced  working  it  up.  On  the  19th  of 
September,  previous,  however,  the  premises  on  which  the  furnace 
was  erected  were  sold  to  W.  W.  Wallace,  by  the  sheriff,  as  tiie 
property  of  A.  Woodward,  and  a  deed  made  and  acknowledged 
accordingly,  on  16th  November  1849.  Under  this  state  of  things 
Woodward  gave  the  sheriff  notice,  at  the  sale  of  defendants' 
personal  property,  to  retain  and  pay  over  to  him  $600,  which  he 
claimed  as  rent,  from  the  time  he  leased  to  Clark,  to  the  time  of 
sale,  16th  November,  1849.  The  only  question  before  the  court 
was  whether  Woodward  had  a  right  to  the  rent  from  the  time  he 
rented  to  Clark,  to  the  time  of  *sale.  The  auditor 
^  awarded  the  fund  to  the  plaintiff,  and  Woodward  excepted. 
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Lee  for  plaintiffs. — ^Woodward  has  no  right  to  the  fund  in 
court.  Henderson  and  Johnston  succeeded  Clark,  to  whom  he 
rented;  and  according  to  the  principle  decided  in  Clifford  v. 
Beems,  8  Watts  247,  the  tenant  who  succeeds  a  former  tenant, 
is  not  liable  for  previous  rent.  The  title  of  Woodward  was 
divested  by  the  sale  to  Wallace  ;  he  had  n6  right  to  distrain,  and 
consequently  no  right  to  the  fund  in  court. 

PhelpSy  contra. 

Per  Curiam. — We  see  no  reason  for  the  exceptions  to  the  re- 
port of  the  auditor.  The  fund,  we  think,  has  been  properly 
applied  to  the  judgment  creditors ;  the  exceptions  must,  there- 
fore, be  overruled  and  the  report  confirmed. 

Vide  Commonwealth  v.  Coatner,  9  Harris  266  ;  Parker^s  Appeal,  5  Barr 
392 ;  Grcider's  Appeal,  5  Id.  422  ;  4  P.  L.  J.  282,  ante. 
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*17]  *In  the  Court  of  Quarter  Ses9ton$  of  Lancaster  County. 
Commonwealth  v.  John  Hbmperlt. 

1.  A  master  who  takes  an  apprentice,  for  the  pnrpose  of  instructing  him  in 
anj  particular  art  or  trade,  has  no  right  to  reqnire  serrices  from  him  as 
a  menial  or  house-serrant. 

2.  The  master  has,  nerertheless,  a  legal  authority  orer  his  apprentice,  and  is 
not  liable  to  an  indictment  in  a  criminal  court  for  every  mistaken  exercise 
of  that  authority. 

This  was  an  indictment  for  assault  and  battery.  The  defend- 
ant was  a  house-carpenter  by  trade,  and  had  compelled  his  ap- 
prentice, the  prosecutor,  to  dig  the  garden  in  the  morning  before 
the  usual  working  hours  in  the  shop,  and  to  saw  and  split  fire- 
wood for  household  uses,  entirely  unconnected  with  the  carpentry 
business,  after  the  usual  working  hours  in  the  evening.  The 
master  had  also  compelled  the  boy  to  clean  the  pig-pen,  and 
perform  other  services  not  connected  with  the  trade  of  a  car- 
penter. On  one  occasion,  the  defendant  told  the  boy  he  could 
not  remain  with  him  unless  he  performed  these  services,  and 
seized  him  by  the  collar  and  threatened  to  chastise  him ;  and  on 
another  occasion,  the  defendant  chastised  the  boy  with  a  stick 
about  as  large  as  the  little  finger  of  the  latter.  This  was  for 
refusing  to  split  firewood,  the  boy  alleging  that  the  axe  was  out 
of  order.  The  apprentice  thereupon  left  his  master  and  com- 
menced the  present  prosecution. 

The  charge  of  the  court  was  delivered  by 
Lewis,  P.  J. — ^1.  That  a  master  who  takes  an  apprentice,  for 
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the  purpose  of  instructing  him  in  any  particular  art  or  trade,  has 
no  right  to  withdraw  the  time  and  attention  of  the  apprentice 
from  the  proper  business  which  the  one  is  to  teach,  and  the  other 
to  learn ;  and  that  the  highly  advantageous  condition  of  an  ap- 
prentice to  an  art,  trade,  or  profession,  cannot  be  reduced  to  the 
level  of  a  menial  or  mere  family  servant. 

2.  That  a  master  house-carpenter  has  no  right  to  direct  his 
apprentice  to  cut  and  split  firewood,  when  such  cutting  and  split- 
ting of  firewood  has  no  connection  with  the  "  art,  trade,  or  mys- 
tery of  a  house-carpenter." 

3.  That  the  master  has  nevertheless  a  legal  authority  over  his 
apprentice,  and  is  not  liable  to  an  indictment  in  a  criminal  court 
for  every  mistaken  exercise  of  that  authority.  To  sustain  such 
a  proceeding,  there  must  be  such  proof  of  cruelty,  or  impropriety 
on  the  part  of  the  master,  as  shall  satisfy  the  jury  *that  he  r^^^g 
acted  in  bad  faith,  and  sought  the  gratification  of  his  own 

bad  passsions,  and  not  the  establishment  of  his  supposed  rights, 
or  the  benefit  of  the  apprentice. 

4.  Where  there  is  no  such  bad  faith  on  the  part  of  the  master, 
and  he  diverts  the  attention  of  his  apprentice  from  the  "  art  or 
trade"  intended  to  be  learned  and  taught,  and  uses  his  authority 
to  enforce  his  commands,  under  an  honest  but  mistaken  claim  of 
right,  the  remedy  is  by  application  to  an  alderman  or  justice, 
and  from  thence  to  the  sessions,  under  the  Act  of  Assembly  of 
29th  September,  1770 ;  and  that  statute  takes  away  the  common 
law  remedy  by  indictment  for  all  complaints  for  ^^  misuse,  abuse, 
or  evil  treatment,"  except  where  the  master's  conduct  shows  that 
he  knowingly  prostituted  his  authority  as  master  to  accomplish 
other  than  a  master's  purposes. 

The  jury  rendered  a  verdict  of  not  guilty. 

Messrs.  OhampneySj  Frazer  and  Hie^ter^  for  Commonwealth. 

Mr.  Ford^  for  defendant. 

After  the  decision  of  the  criminal  case,  the  complaints  of  the 
parties,  made,  respectively,  under  the  provisions  of  the  Act  of 
29th  September,  1770  (which  varies  but  slightly  from  those  of 
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the  English  statute  of  5th  Eliz.  c.  4),  came  on  to  be  heard.  The 
apprentice  complained  of  ill  treatment,  and  abuse  of  authoritj ; 
and^the  master  complained  on  the  ground  of  the  boy's  desertion 
from  service.  The  evidence  disclosed  the  facts  stated  in  report- 
ing the  trial  of  the  indictment  for  assault  and  battery. 

Lewis,  P.  J.,  stated  the  law  of  master  and  apprentice,  as 
held  on  the  trial  of  the  indictment,  and  made  the  following  addi- 
tional remarks  and  decree. 

An  apprentice  who  was  bound  as  such  for  the  purpose  of  learn- 
ing the  "  art,  trade,  or  mystery"  of  a  house-carpenter,  and  gives 
his  services  in  consideration  of  instructions  in  that  trade,  is  not 
bound  to  render  any  service  as  a  menial  or  house  servant,  and 
the  master  has  no  right  to  require  such  services  from  him,  and 
thereby  to  withdraw  the  attention  of  the  boy  from  the  art  or 
trade  he  desired  to  learn.  That  the  condition  of  an  apprentice, 
whether  to  any  of  the  learned  professions,  or  to  an  art  or  trade, 
was  highly  advantageous,  and  he  could  not  be  reduced,  against 
his  consent,  to  the  level  of  a  menial  or  common  house  servant. 
Respectable  as  these  last  occupations  may  be,  where  faithfully 
pursued,  many  individuals  and  families  have  an  aversion  to  pur- 
suing them,  and  their  feelings  and  rights  should  be  respected. 
An  apprentice  to  an  art  or  trade  is  but  a  student,  and  he  is  as 
respectable  in  position  as  a  student  of  law,  medicine,  or  any  other 
profession.  Every  attempt  to  reduce  him,  against  his  consent, 
to  the  position  of  a  house  servant,  should  be  discountenanced,  as 
♦191  ^®^^^°g  ^^  prevent  parents  from  *binding  their  sons  as  ap- 
prentices to  honorable  and  useful  industrial  pursuits.  The 
frequency  with  which  children  are  brought  up  either  without  any 
occupation  on  which  they  can  rely  for  support,  or  in  efforts  to 
acquire  a  knowledge  of  professions  for  which  they  were  never 
qualified  by  taste  or  talent,  has  its  origin  in  the  customary  for- 
getfulness  of  the  rights  of  the  apprentice  and  duties  of  the  master. 
It  is  of  the  highest  importance  to  the  interests  of  society  that 
these  rights  and  duties  should  be  distinctly  understood  and  firmly 
maintained  and  enfgrced  by  the  courts. 

It  may  promote  the  pleasure  and  comfort  of  both  parties  mu- 
tually to  accommodate  each  other  and  interchange  courtesies  to 
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a  reasonable  extent.  The  master,  or  his  family,  may  desire  at- 
tentions and  services,  occasionally,  not  connected  with  the  busi- 
ness in  which  the  apprentice  is  to  be  instructed ;  and  the  boy 
may  desire  small  sums  of  money,  occasional  luxuries,  recreations, 
and  innocent  amusements,  which  he  has  no  right  to  exact.  But 
it  should  be  understood  that  these  indulgences  stand  upon  courtesy 
alone.  When  this  is  fully  understood  by  each,  mutual  advantage 
will  substitute  the  law  of  kindness  for  the  rule  of  right,  in  all 
cases  where  the  substitution  would  be  beneficial. 

In  this  case  the  master  had  no  right  to  demand  the  services  of 
the  apprentice,  in  matters  not  connected  with  the  trade  which 
the  one  was  to  teach  and  the  other  to  learn,  and  violated  his  in- 
dentures in  forcibly  compelling  the  apprentice  to  render  such 
services,  from  time  to  time,  as  the  master's  convenience  required 
during  the  whole  period  that  the  boy  remained  with  him.  For 
these  reasons,  the  apprentice  is  discharged  from  his  apprentice- 
ship, and  from  the  articles,  covenants,  and  agreements  of  his  in- 
denture of  apprenticeship. 

Apprentice  discharged. 


*In  the  Circuit  Court  of  the  United  States,  In  Equity.   ri^^Qo 
EaBterv.  District  of  Pennsi/lvania. 

Oliver  H.  P.  Parker  v.  Sears,  Bortree,  and  many  others. 

August  26,  1850. 

1.  Special  injunctioDS  to  stop  one  hundred  mills,  on  an  alleged  infringement 
of  the  patent  for  the  Parker  Water- Wheel,  refused,  under  the  circumstances 
stated.  Stopping  the  works,  under  such  circumstances,  would  be  just  in- 
verting the  purpose  for  which  an  injunction  is  used.  An  injunction  is  used 
to  prevent,  not  to  create  mischief. 

2.  No  interlocutory  injunction  should  issue  unless  the  complainant's  title 
and  the  defendant's  infringements  are  admitted,  or  are  so  palpable  and 
clear,  that  the  court  can  entertain  no  doubt  on  the  subject. 

3.  The  chief  object  of  issuing  such  writs  before  the  final  hearing  of  a  cause  is 
to  prerent  irreparable  mischief,  not  to  give  the  complainant  the  means  of 
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coercing  a  compromise  on  his  own  terms,  from  the  ineritable  injury  that 
the  defendants  mnst  suffer  hj  the  stoppage  of  the^  mills  and  manufactories. 
4.  The  local  custom  in  the  Eastern  District  of  PennsyWania,  of  treating  the 
answer  of  a  defendant,  directly  and  unequivocally  denying  the  facts  set 
forth  in  the  bill,  merely  as  an  affidavit  which  might  be  contradicted  by 
other  affidavits,  repudiated. 

The  facts  of  this  case  case  appear  in  the  opinion  of  the  court 
which  was  deliyered  by 

Grier,  J. — Of  the  one  hundred  bills  filed  by  the  complainant 
^831  ^S^^^^^  ^persons  charged  with  infringing  his  patent,  some 
seventy  have  been  argued  together,  on  notice  of  motions 
for  special  injunctions.  Most  of  the  points  involved  are  common 
to  all  the  cases,  and  the  different  types  of  alleged  infringements 
do  nor  exceed  six  or  seven.  The  argument  has  been  conducted 
by  counsel  with  great  zeal  and  ability,  with  very  great  learning, 
and  at  very  great  length.  The  whole  history  and  science  of 
hydrodynamics  has  been  discussed,  and  numerous  conflicting  affi* 
davits  read,  on  the  apparent  assumption,  that  the  court,  in  antici- 
pation of  the  final  hearing,  will  on  these  preliminary  motions, 
decide  the  whole  merits  of  cases  involving  difficult  and  doubtful 
points  of  law,  numerous  and  contested  questions  of  fact,  and 
rights  of  property  of  large  amount,  with  the  haste  and  expedition 
of  a  court  of  piepoxidre.  By  a  neglect  or  relaxation  of  the  set- 
tled rules  of  practice  in  English  courts  of  equity,  which  we  arc 
bound  to  follow,  unless  changed  by  the  written  rules  of  this  court, 
as  established  by  the  Supreme  Court  or  ourselves,  a  sort  of  local 
practice  has  grown  up,  the  evils  of  which  we  are  beginning  to 
feel.  We  have  frequently  said,  on  the  authority  of  some  of  the 
eastern  circuits,  and  some  supposed  custom  of  this  district,  that 
the  answer  of  defendant,  directly  and  unequivocally  denying  the 
facts  set  forth  in  the  bill,  should  be  treated  merely  as  an  affidavit, 
which  might  be  contradicted  by  other  affidavits,  and  should  not 
have  the  technical  effect  of  precluding  contradictory  testimony. 
The  consequence  has  been  that  both  parties  appear  on  the  argu- 
ment of  their  preliminary  motions,  armed  with  quires  of  conflict- 
ing depositions,  and  the  court  are  expected  to  try  and  decide  the 
whole  facts  and  law  of  the  case,  as  put  in  issue  by  the  pleadings. 
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Even  when  the  title  of  plaintiff  is  admitted,  the  qncBtion  oi  in- 
fringement is  often*one  of  great  doubt  and  difficulty,  depending 
on  questions  of  mechanics,  in  which  both  practical  and  scientific 
men  entirely  differ.  Difficult  legal  questions,  arising  from  the 
construction  of  long,  and  perhaps  obscure  specifications,  on  which 
judges  often  may,  and  lawyers  always  do  differ,  are  frequently 
involved.  Tet  the  court  are  expected  in  this  summary  way  to 
anticipate  the  finding  of  a  jury,  and  the  final  decision  of  the  case 
on  full  hearing.  And  this  must  continue  to  be  the  case,  unless 
we  adhere  more  rigidly  to  the  rule  of  considering  the  affidavit 
and  answer,  especially  if  accompanied  with  one  or  two  deposi- 
tions of  witnesses,  denying  the  infringement,  as  conclusive  on 
these  preliminary  motions.  No  interlocutory  injunction  should 
issue  unless  the  complainant's  title,  and  the  defendant's  infringe- 
ment are  admitted,  or  are  so  palpable  and  clear,  that  the  court 
can  entertain  no  doubt  on  the  subject.  But  cases  often  occur 
where  the  answers  or  affidavits  are  equivocal  or  evasive,  or  dis- 
close a  state  of  facts  which  show  *that  the  conclusions  ri^QA 
drawn  from  them,  are  clearly  erroneous,  and  founded  on  a 
mistake  of  the  law.  As  when  an  infringement  is  denied,  and  a 
model  admitted,  which  shows  a  palpable  infringement,  and  it  is 
evident  that  the  denial  is  made  under  a  gross  mistake  of  the  true 
and  settled  construction  of  the  patent.  Or  where  the  originality 
of  the  invention  is  denied  in  general  terms,  and  infringement  is 
admitted,  and  the  patent  has  been  fully  established  at  law,  and 
it  is  evident  that  the  denial  of  its  validity  is  but  a  matter  of  ob- 
stinate opinion  or  a  mistake  of  law.  Such  cases  and  such  only, 
can  be  considered  as  exceptions  to  the  general  rule.  The  court 
are  not  bound,  in  this  stage  of  the  cause,  to  decide  doubtful  and 
difficult  questions  of  law,  or  disputed  questions  of  fact,  nor  exer- 
cise this  high  and  dangerous  power,  if  exercised  rashly,  in 
doubtful  cases,  before  the  alleged  offender  shall  have  an  oppor- 
tunity of  a  full  and  fair  hearing. 

The  terms  of  this  court  are  almost  wholly  occupied  in  the  trial 
of  patent  cases;  and  perhaps  these  hints  of  our  intentions  in 
future  cases  to  adhere  more  rigidly  to  the  rules  of  practice,  may 
tend,  in  some  measure,  to  hinder  us,  as  well  as  the  learned  coun- 
sel, from  the  painful  necessity  of  spending  our  whole  vacations, 
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•with  the  thermometer  at  90  deg.,  ia  anticipating  and  duplicating 
these  long  and  difficult  investigations,  and  trying  the  merits  of 
every  case  on  these  preliminary  motions. 

In  stating  our  reasons  for  the  conclusions  to  which  we  have 
arrived,  with  regard  to  the  present  motions,  it  is  not  our  inten- 
tion to  notice  all  the  numerous  points,  both  of  law  and  of 
mechanics,  which  have  been  pressed  on  our  consideration  with  so 
much  learning  and  ability,  or  to  anticipate  a  construction  of  the 
plaintifiTs  patent  on  points  which  are,  perhaps,  now  for  the  first 
time  made. 

As  to  many  of  the  cases,  if  not  all,  it  is  a  sufficient  reason  for 
refusing  the  present  motions,  that  the  question  of  infringement, 
even  when  the  facts  are  admitted,  is  far  from  being  clear  or 
devoid  of  doubt.  This  remark  applies  especially  to  those  of  the 
defendants  who  use  what  are  called  the  Kraatz,  the  Wertz,  the 
Howd,  and  the  Grcenleaf  wheels.  The  patentee  declares  the 
principle  on  which  his  improvement  is  founded,  to  be  "  that  of 
producing  a  vortex  within  re-action  wheels,  which,  by  its  centri- 
fugal force,  powerfully  accelerates  the  velocity  of  the  wheel ;" 
and  the  machines  described  in  his  specification  are  confined  to 
the  application  or  development  of  that  principle  alone.  The 
wheels  just  mentioned  do  not  appear  to  be  constructed  with  a 
view  to  produce  a  vortex  within  re-action  wheels,  or  to  contain 
any  colorable  imitation  of  the  machines  described  by  the  com- 
plainant's patent.  But  we  would  not  be  understood  as  deciding 
definitely  that  they  do  not  infringe,  but,  what  is  sufficient  for 
this  occasion,  that  it  is  not  clear  that  they  do. 
^Qc-i  *We  shall  now  proceed  to  state  some  reasons  for  refusing 
the  present  motions,  which  equally  apply  to  all  the  cases, 
even  where  the  question  of  infringement  is  not  so  doubtful  as  in 
those  just  mentioned,  and  they  are : 

1st.  Because  the  verdicts  establishing  the  complainant's  title 
have  been  obtained  on  inconsistent  and  contradictory  claims,  so 
that  the  court  cannot  say  with  certainty,  what  is  or  what  is  not 
an  infringement  of  the  patent. 

And  2d.  Because  the  possession  so  vaguely  alleged  in  the  bill, 
is  met  and  avoided  by  the  allegations  and  proof  of  a  more  peace- 
able and  exclusive  possession  by  defendants,  at  least  in  Pennsyl- 
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vania,  under  the  patents  and  machines  purchased  and  used  by 
them. 

And  3d.  Even  if  these  positions  were  not  correct,  there  are 
other  reasons,  hereafter  to  be  stated,  why  it  would  not  be  a 
proper  exercise  of  discretion  in  the  court  to  issue  injunctions 
under  the  particular  circumstances  of  these  cases. 

1.  The  complainant  charges  in  his  bill  that  the  patentees  have 
established  their  title  by  a  suit  at  law  in  this  court,  in  the  case 
of  Parker  v.  Hulme,  and  that  "  they  have  erected  and  put  in 
operation  many  machines  in  different  parts  of  the  country,  by 
which  the  water-power  thereof  has  been  much  augmented." 

The  defendants  deny  the  validity  of  the  patent  and  especially 
that  the  patentees  were  the  original  inventors  of  certain  machines 
specially  claimed  in  their  specification.  (1)  The  compound  vor- 
tical reaction  wheels  with  two  or  more  wheels  on  one  horizontal 
shaft.  (2)  Or  "the  spouts  which  conduct  the  water  into  the 
wheels  with  their  spiral  terminations.**  (3)  Or  the  improvctoent 
in  the  reaction  wheels  "  by  making  the  buckets  as  thin  at  both 
ends  as  they  can  safely  be  made,  and  the  rim  no  wider  than  suf- 
ficient to  cover  them.**  (4)  Or  the  "hollow  box  gate  in  any 
form,  either  cylindrical,  square,  or  irregular" — and  have  pro- 
duced some  evidence  tending  to  prove  these  allegations.  They 
admit  that  in  the  case  of  Parker  v.  Hulme,  the  jury  found 
specially  that  the  patentees,  "  were  the  first  to  invent  and  apply 
to  use  two  or  more  reaction  wheels  arranged  in  pairs  on  one  hori- 
zontal shaft.*'  They  insist  that  this  verdict  should  have  no  effect 
as  against  them,  because  they  were  not  parties  to  that  suit,  and 
produce  the  affidavits  of  ten  witnesses  tending  to  prove  the  ver- 
dict incorrect,  which  were  not  examined  in  that  case,  or  known 
to  the  defendant.  They  aver  also,  that  in  the  case  of  Parker  v. 
Stiles,  tried  in  Ohio,  the  same  objection  was  made  to  the  patent, 
and  so  fully  proven,  that  the  plaintiff  admitted  the  fact,  but 
denied  that  the  patent  claimed  such  a  machine,  and  produced  the 
charge  of  the  judge  in  that  case,  deciding  "  that  the  plaintiff's 
patent  did  not  claim  the  duplication  of  *wheels  on  a  hori-  r^gg 
zontal  shaft,"  and  giving  as  a  reason  for  this  construction 
"  that  this  arrangement  of  wheels  on  a  horizontal  shaft,  has  been 
so  long  used  and  known,  that  it  cannot  bo  presumed  the  patentees 
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were  ignorant  of  it  and  intended  to  claim  it  as  new."  They 
aver  also  that  ^'  in  the  case  of  Parker  and  Moreland,  tried  in 
Indiana,  there  was  a  verdict  for  defendant,  deciding  all  the  points 
against  the  claim  of  the  plaintiff."  To  meet  the  allegation  of 
possession  on  the  part  of  the  patentees,  the  answer  avers  also, 
^'  that  the  wheels  used  by  the  defendants  have  been  publicly  used 
by  them  for  a  long  space  of  time,  and  that  the  complainant  has 
long  had  knowledge  of  such  use ;  that  many  other  similar  wheels 
have  been  publicly  sold  and  openly  used  in  New  York,  New  Jer- 
sey, and  Pennsylvania,  and  in  many  other  states,  for  a  great 
number  of  years,  and  that  the  right  to  use  the  same  has  not  been 
questioned,  disputed  or  denied,  until  the  present  complaint  and 
the  proceedings  of  complainant  in  this  behalf;"  and  that  the 
patentees  or  their  assigns  have  never  run  or  used  water-wheels 
such  as  are  run  or  used  by  the  defendants,  or  had  actual  or  legal 
possession  of  the  same. 

Now  although  the  patentees  have  incorrectly  stated  their  in- 
vention in  their  patent  to  be  ^^an  improvement  in  the  application 
of  hydraulic  power,  by  methods  of  combining  percussion  and 
reaction,"  yet  in  their  specification,  they  have  well  and  clearly 
described  three  different  hydraulic  machines  or  combinations  of 
machinery,  which  are  undoubtedly  valuable  inventions,  and 
founded  on  the  application  of  a  principle  first  discovered  or  di- 
rectly applied  by  the  patentees,  though  perhaps  not  stated  in 
correct  or  scientific  phraseology.  That  the  patentees  are  highly 
meritorious  inventors,  cannot,  we  think,  be  disputed;  and  had 
they  confined  their  claim  to  the  three  machines  described  in  their 
specification,  and  other  modes  of  developing  the  same  principle, 
and  producing  the  same  result  by  similar  or  equivalent  devices, 
their  patent  could  not,  and  probably  would  not  have  been  as- 
sailed. But  they  have,  injudiciously,  as  we  think,  enumerated 
nine  several  parts  of  the  combined  machines,  which,  as  distinct 
machines  or  devices,  they  ^' claim  as  their  invention,  and  for 
which  they  seek  an  exclusive  privilege."  If  they  are  the  original 
inventors  of  each  of  those,  their  claim  is  undoubtedly  set  forth 
with  sufficient  distinctness  to  entitle  them  to  recover  against  any 
person  who  was  charged  with  infringing  their  patent,  by  using 
any  one  of  them.     If  they  are  not,  the  patent  claims  too  much, 
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and  its  yalidity  may  be  assailed  on  that  ground,  even  though  it 
be  of  slight  yalue  or  importance.  It  is  true  they  have  a  right 
to  disclaim  anything  which  has  been  claimed  through  ^^  inadver- 
tence or  mistake."  For  when  a  patentee  claims  anything  as  his 
own,  courts  of  law  cannot  reject  the  claim,  though  he  may  dis- 
claim it  himself.  Otherwise  if  he  "^sums  up  the  particulars  of  p^o.^ 
his  invention,  he  is  confined  and  held  to  such  summary, 
and  his  patent  must  stand  or  fall  by  it.  Patents  should  be  con- 
strued liberally  to  support  the  claims  of  meritorious  inventors. 
But  there  may  be  a  liberality  of  construction  very  injurious  to 
the  public,  especially  if  it  permits  a  patentee  to  couch  his  speci- 
fication in  such  ambiguous  terms,  that  its  claims  may  be  con- 
tracted or  expanded  to  suit  the  exigency. 

We  do  not  wish  it  to  be  understood  as  intimating  that  the  plain- 
tifi"s  specification  is  justly  liable  to  this  charge.  We  think,  with 
all  proper  deference  to  learned  judges  who  have  ruled  otherwise, 
that  the  specification  will  bear  no  other  construction  on  the  point 
under  consideration,  than  that  which  was  given  to  it  by  the  plain- 
tifi*  and  his  counsel  and  the  Court,  in  the  trial  of  Parker  v.  Hulme. 
We  do  not  think  it  can  be  fairly  charged  with  such  Protean  capa- 
bilities of  construction  as  have  unfortunately  been  given  to  it. 

But  for  the  purpose  of  the  present  motions,  the  case  stands 
thus.  In  the  action  at  law  against  Hulme  in  this  court,  the 
plaintiff  claimed  the  duplication  of  re-action  wheels  on  a  hori- 
zontal shaft  to  be  an  infringement  of  his  patent,  and  called  on 
the  court  to  instruct  the  jury  that  such  duplication  might  be  made 
the  subject  of  a  patent.  The  defendant  denied  the  validity  of 
his  title  on  the  ground  that  he  was  not  the  first  to  invent  or  use 
such  a  duplication ;  and  the  title  of  the  patentee  was  supported 
because  the  jury  found  he  "  was  the  first  to  use  two  or  more  re- 
action wheels  on  a  horizontal  shaft,"  the  defendant  being  unable 
to  furnish  sufficient  proof  to  the  contrary. 

The  present  defendants  have  produced  the  depositions  of  ten 
witnesses,  tending  to  disprove  that  fact,  and  have  moreover  shown 
that  on  a  trial  of  the  same  issue  in  Ohio,  where  the  fact  of  prior 
use  was  clearly  proven,  the  defence  was  evaded  on  the  ground 
that  the  specification  did  not  claim  such  duplication,  and  for  this 
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singular  and  single  reason,  ^^  that  the  patentee  could  not  be  pre* 
sumed  to  claim  what  he  must  have  known  he  did  not  invent." 

In  the  charge  of  the  judge  in  the  case  of  Parker  v.  Ferguson, 
in  New  York,  which  has  been  shown  to  the  court,  it  appears  that 
where  the  same  defence  was  made  and  substantiated,  the  court 
instructed  the  jury  as  follows :  ''  There  is  some  obscurity  in  the 
wording  of  this  claim,  but  it  seems  to  me  that  the  compound 
wheel  they  mean,  is  a  wheel  constructed  by  placing  two  or  more 
of  the  wheels  on  a  horizontal  shaft,  with  the  inner  and  outer 
cylinders  supplied  with  water  by  a  spiral  spout." 

Now  how  are  the  defendants  who  are  requested  to  desist  from 
infringing  this  patent  to  act  ?  By  the  verdict  and  claim  made  in 
this  state,  their  duplicate  reaction  wheels  must  come  down. 
*RR1  *^7  ^^^  decision  and  claim  made  in  Ohio,  they  may  stand. 
And  by  that  in  New  York,  they  must  be  taken  down  only 
when  the  duplicate  wheels  are  connected  with  cylinders  and  spiral 
spouts. 

It  would  be  rather  hard  to  compel  the  defendants  to  discover 
the  true  meaning  of  a  patent,  when  three  learned  courts  have 
given  it  as  many  different  constructions,  and  the  patentees  or 
their  assigns  have  been  so  inconsistent  in  their  claims.  Now,  we 
do  not  say  that  the  patent  is  invalid  on  account  of  its  obscurity 
or  ambiguity,  but  we  do  say  that  the  trials  at  law  to  establish  the 
plaintiff's  title,  have  left  it  in  such  a  doubtful  shape  that  the  court 
cannot  with  clearness  and  certainty  say  what  is  an  infringement 
of  the  patent,  and  what  is  not.  The  verdicts  at  law,  like  the 
addition  of  equal  positive  and  negative  quantities  in  algebra,  seem 
to  annihilate  each  other  so  far  as  they  affect  the  present  motion. 

With  regard  to  the  last  ground  of  objection  to  granting  the 
present  motions  we  would  remark,  the  chief  object  of  issuing 
such  writs  before  the  final  hearing  of  the  cause,  is  to  prevent 
irreparable  mischief,  not  to  give  the  complainant  the  means  of 
coercing  a  compromise  on  his  own  terms,  from  the  inevitable  in- 
jury that  defendants  must  Suffer  by  the  stoppage  of  their  mills 
and  manufactories.^ 

1  For  the  purpose  of  guarding  against  the  abuse  of  the  writ  of  injunction, 
here  referred  to,  the  legislature  of  PennsjlTania,  on  the  6th  Maj,  1S44,  Dan- 
lop  923,  enacted  that  *<  no  injunction  shall  be  issued  bj  anj  court  or  judge 
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The  defendants  are  not  wanton  pirators  of  the  plaintiff's  inven- 
tion. They  believe  sincerely  that  they  do  not  infringe  it,  or  if 
they  have  unintentionally  done  so,  that  they  can  show  that  his 
patent  claims  more  than  he  is  entitled  to.  They  have  had  many 
years  peaceable  and  nnchallenged  possession  of  the  machines 
which  they  purchased  from  patentees,  mth.  jmmd  facie  evidence 
of  title.  The  notice  of  infringement,  if  any  there  be,  has  been 
given  after  long  acquiescence,  and  just  as  the  patent  is  about  to 
expire. 

None  of  their  wheels  are  direct  and  palpable  piracies  of  those 
described  in  the  patent  of  plaintiff,  and  if  they  do  incidentally 
or  partially  act  upon  the  principle  patented  it  requires  more 
knowledge  of  the  science  of  hydrodynamics  to  discover  it,  than 
many,  if  any,  of  them  possess. 

To  suddenly  stop  one  hundred  mills  and  manufactories,  by  in- 
junctions issued  at  this  time,  would  cause  great  and  irreparable 
♦injury,  not  only  to  the  defendants,  but  to*  the  public  at  ^^qq 
large,  and  be  of  no  corresponding  benefit  to  the  plaintiff, 
whose  interest  it  is  that  they  should  use  his  invention  if  they  pay 
him  for  it.  The  plaintiff  can  be  compensated  by  damages  if  the 
defendants  shall  be  found  to  have  infringed  his  patent,  and  they 
are  amply  able  to  pay  both  damages  and  costs.  In  the  six  or 
eight  weeks  which  this  patent  has  to  run,  it  cannot  be  expected 
that  the  complainant  would  sell  any  new  licenses.  And  if  the 
defendants  continue  to  use  and  pay  him  for  his  invention,  so  much 
the  better  for  him.  There  may  be  and  often  are,  cases  where 
the  patent  is  for  a  machine  to  make  some  articles  of  manufacture, 
or  merchandise,  in  a  cheaper  method  than  was  before  known,  and 
where  the  source  of  profit  to  the  patentee  arises  from  his  mono- 
poly of  the  articles,  and  having  no  competitors  in  the  market. 
In  such  a  case,  the  damage  to  the  patentee  by  a  piracy  of  his 
invention  might  be  very  great,  and  the  court  would  issue  an  in- 
junction on  a  plain  case  in  the  last  month  or  week  of  the  patent's 
life,  or  even  after  the  time  limited  for  its  expiration,  to  restrain 

until  the  partj  applying  for  the  same  shall  hare  given  bond,  with  sufficient 
sureties,  to  be  approved  by  said  court  or  judge,  conditioned  to  indemnify  the 
other  party  for  all  damages  that  may  be  sustained  by  reason  of  such  injunc- 
tion."— Ed,  Am,  Law  Journal, 
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the  sale  of  machines  or  articles  piratically  manufactiired  in  viola- 
tion of  the  patent,  while  it  was  in  force.  Bat  in  this  case,  the 
injunction  cannot  benefit  the  plaintiff,  except  by  its  abuse.  His 
standing  by,  for  so  many  years,  without  complaint  or  demand 
of  compensation,  is  conclusive  evidence  that  a  continuance  of  a 
use  of  his  invention,  for  a  few  weeks  or  even  months  longer,  iC 
paid  for  in  the  end,  will  not  be  an  injury  of  such  an  irreparable 
nature  as  to  require  this  sharp  and  hasty  remedy. 

The  issuing  of  an  interlocutory  injunction  is  always  a  matter 
of  discretion  with  the  court,  and  depends  on  the  peculiar  circum- 
stances of  each  case.  To  suspend  the  operation  of  a  single  mill 
or  manufactory,  but  for  a  week  or  two,  because  some  wheel,  bucket, 
or  other  small  portion  of  its  machinery  may  chance  to  infringe 
some  dormant  patent,  would  be  a  doubtful  exercise  of  discretion, 
where  the  benefits  to  result  from  it  to  the  complainant  are  so 
comparatively  trifling,  and  his  loss,  if  any,  so  perfectly  capable 
of  compensation.  How  much  more  so,  when  we  are  called  upon 
to  stop  the  operations  of  one  hundred? 

To  such  a  demand  we  may  well  use  the  language  of  Lord 
Gottenham,  in  Nelson  v.  Thompson,  1  Webster  275.  ^^It  seems 
to  me,  that  stopping  the  works  under  the  circumstances,  is  just 
inverting  the  purpose  for  which  an  injunction  is  used.  An  in- 
junction is  used  for  the  purpose  of  preventing  mischief.  This 
would  be  using  the  injunction  for  the  purpose  of  creating  mis- 
chief, because  the  plaintiff  cannot  possibly  be  injured." 

For  these  reasons  the  injunctions  are  refused. 


♦129]  */n  the  Court  of  Common  Pleas  of  Armstrong  County. 
C.  C.  McClain  v.  George  Smith. 

1.  On  the  trial  of  a  9crie  facias  against  a  constable  for  not  retaming  an  ezecn- 
tion  within  the  time  limited  bj  the  Act  of  1810,  it  is  incompetent  for  the 
defendant  to  proTe  that  the  defendant  in  the  execution  had  no  propertj. 

2.  Whether  he  maj  prore,  in  such  case,  that  he  was  a  certificated  bankropt, 
dubitatur. 

3.  It  is  also  incompetent  for  him  to  proTe  that  the  wife  of  the  defendant  hai 
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died  the  night  before  he  proceeded  to  execute  the  writ,  in  conseqnence  of 
which,  through  feelings  of  hnmanity,  he  failed  to  execute  it. 

This  was  an  action  of  scire  facias  j  brought  by  Charles  C.  M*Clain 
against  George  Smith,  formerly  one  of  the  constables  of  Arm* 
strong  county,  for  the  purpose  of  recovering  the  amount  of  an 
execution  which  had  been  placed  in  his  hands,  and  which  he  had 
failed  to  return  within  the  time  limited  by  the  Act  of  1810. 
The  only  questions  of  law,  in  the  case,  arose  on  the  competency 
of  the  evidence  offered  by  the  defendant. 

The  defendant  first  offered  to  prove,  that  at  no  time  during  the 
life  of  the  execution,  had  William  Hanegan  any  property  out  of 
which  the  money  could  be  made.  The  court,  Judge  Buffington 
on  the  bench,  rejected  the  offer. 

The  defendant  then  offered  to  prove  that  Willian  Hanegan  had 
taken  the  benefit  of  the  general  bankrupt  law.  The  court  r:Ki  qa 
^doubted  the  competency  of  this  evidence  also ;  but  as  an 
exemplification  of  the  record  was  called  for  by  plaintiff's  counsel, 
and  could  not  be  produced^  the  offer  was  not  pressed,  and  no 
decision  given. 

The  defendant  then  offered  to  prove  that  the  wife  of  William 
Hanegan  had  died  the  night  before  he  went  to  execute  the  writ, 
in  consequence  of  which,  and  through  feelings  of  humanity,  he 
forebore  to  execute  it.  This  last  offer  was  also  rejected,  and  a 
verdict  directed  for  the  plaintiff.  Verdict  accordingly. 

Banks  for  plaintiff. 
Lee  for  defendant. 


In  the  Court  qf  Common  Fleas  of  Wyoming  County. 
Philip  Hull  v.  Albin  Russell. 

1.  Jastices  of  the  peace  hare  only  a  limited  jnrisdiction,  and  that  jnrifldiction 
in  ciril  cases  is  entirely  statntorj. 

2.  In  proceedings  before  two  Jastices  by  purchaser  at  sherifTs  sale  to  obtain 
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possession  of  land,  it  is  the  datj  of  the  jury  summoned  bj  the  sheriff,  in 
such  proceedings,  to  assess  the  damages,  and  it  is  error  for  the  Justices  of 
the  peace  to  assess  the  damages  in  such  case,  of  which  advantage  maj  be 
taken  on  the  plea  of  nul  del  record. 

This  was  an  action  commenced  before  a  justice  of  the  peace, 
and  brought  into  Common  Pleas  by  appeal.  Plaintiff  brings  suit 
on  recognisance  of  defendant  as  bail  of  Daniel  Jayne,  before  L. 
0.  Conklin  and  Ira  Avery,  two  justices  of  the  peace  for  Wyoming 
county. 

Philip  Hull  was  the  purchaser,  at  sheriff's  sale,  of  a  tract  of 
land  that  was  in  the  possession  of  Daniel  Jayne;  and  Hull  com- 
menced proceedings  before  two  justices  for  the  purpose  of  obtain- 
ing possession  of  the  land.  Warrant  issued  to  sheriff.  Returned 
served.  Jury  called.  Whereupon  Daniel  Jayne  makes  affidavit 
according  to  Act  of  Assembly  that  he  is  legally  entitled  to  hold 
the  premises  against  Philip  Hull  the  petitioner.  Thereupon  the 
said  justices  require  recognisance  in  the  sum  of  $500  be  taken 
according  to  Act  of  Assembly,  12  sec.,  passed  16th  June,  a.  d. 
1836,  Daniel  Jayne,  and  Albin  Russell.  Suit  in  the  sum  of  $500, 
sub  con.  that  the  said  Daniel  Jayne  shall  appear  at  the  next 
Court  of  Common  Pleas  of  Wyoming  county,  and  then  and  there 
plead  to  any  declaration  in  ejectment  which  may  be  filed  against 
the  said  Daniel  Jayne,  and  thereupon  proceed  to  trial  in  due 
course  of  practice,  and  in  case  he  shall  fail  therein,  that 
J  *he  will  deliver  up  said  premises  to  the  purchaser  and  pay 
him  the  full  value  of  rent  and  mesne  profits,  &c.  A  declaration 
was  filed  by  the  plaintiff  on  the  first  day  of  court,  but  no  appear- 
ance or  plea  by  defendant  was  entered,  which  fact  being  certified 
to  the  justices,  they  thereupon  called  witness  as  to  damages, 
and  also  find  that  the  recognisance  in  this  case  had  been  for- 
feited, whereupon  writ  of  possession  and  execution  for  costs,  and 
Philip  Hull  is  put  in  possession  of  the  premises,  and  execution 
returned  nuUa  bana^  and  upon  the  forfeiture  of  recognisance 
Philip  Hull  commences  suit  against  Albin  Russell.  The  remain- 
ing facts  are  sufficiently  set  forth  in  the  opinion  of  the  court, 
which  was  delivered  by 

j£86UP,  P.  J. — ^The  record  presented  shows  that  proceedings 
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were  instituted  by  the  plaintiff  before  two  justices  of  the  peace, 
under  the  provisions  of  the  106th  et  seq.  sec.  of  the  Act  of  As- 
sembly of  16th  June,  1886,  relating  to  executions.  A  jury  was 
summoned  and  parties  appeared.  The  jury  were  in  attendance, 
when  the  defendant  made  the  affidavit  required  by  the  104th 
section  of  the  act,  and  entered  into  recognisance  as  therein  pro- 
vided. Upon  his  so  doing,  the  jury  was  discharged  and  all  pro- 
ceedings before  the  justices  suspended.  Nothing  was  done  by 
the  jury.  The  defendant  did  not  appear  and  plead  to  the  de- 
claration filed  in  the  Common  Pleas,  and  thereupon,  at  a  subse- 
quent day,  the  justices  recited  that  the  recognisance  was  forfeited 
and  assessed  per  testeSy  who  were  called  before  them,  damages  in 
favor  of  the  plaintiff,  and  entered  judgment  therefor  and  issued 
execution  against  defendant  for  their  collection. 

The  execution  was  returned  nuUa  bona.  The  plaintiff  then 
served  out  a  set.  fa.  upon  the  recognisance.  A  judgment  was 
entered  before  the  justices  and  an  appeal  taken  to  this  court. 
The  plea  is  nul  tiel  record,  and  raises  the  question  of  whether 
the  plaintiff  has  a  valid  judgment  or  such  a  record  as  will  sus- 
tain his  proceedings.  He  has  a  recognisance,  but  were  there 
any  such  proceedings  as  that  a  failure  to  comply  with  the  terms 
of  the  recognisance  led  to  any  forfeiture  which  could  legally  be 
enforced  ? 

Justices  of  the  peace  have  only  a  limited  jurisdiction,  and  that 
jurisdiction  in  civil  cases  is  entirely  statutory.  All  their  pro- 
ceedings when  they  exceed  their  jurisdiction  are  void.  They  are 
bound  to  pursue  statutory  directions  strictly,  and  can  exercise 
the  powers  given  only  in  the  manner  prescribed  by  statute. 

The  error  into  which  they  fell,  and  which  vitiates  their  subse- 
quent proceedings,  was  in  dismissing  the  jury  before  finding  the 
facts  prescribed  in  the  109th  section,  and  assessing  the  damages 
as  required  by  111th  section  of  the  statute.  These  ought  to 
have  been  done,  and  until  done  there  was  nothing  upon  which  an 
affidavit,  *recognisance  or  other  proceeding  could  operate, 
if  the  jury  did  not  find  the  purchase  at  sheriff 's  sale,  the  '- 
possession  of  the  land,  as  or  under  the  defendant,  and  the  three 
months'  notice;  then  no  affidavit  need  be  made,  for  there  could  be 
no  further  proceedings.   When  the  jury  had  found  these  facts  and 
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assessed  the  damages,  the  justices  were  directed  to  enter  jadg- 
menty  unless  the  affidavit  and  recognisance  were  made  and  en- 
tered into  then.  The  entering  of  judgment  was  to  be  forborne 
until  it  should  be  ascertained  whether  the  defendant  would  plead 
to  the  declaration  in  ejectment  or  forfeit  the  recognisance.  If 
the  latter,  then,  by  the  authority  given  in  the  118th  section, 
^^the  justices  shall  proceed  and  give  judgment"  in  the  manner 
hereinbefore  enjoined  and  directed.  Without  a  jury  to  ascertain 
the  facts  and  assess  the  damages,  any  judgment  of  the  justices 
would  be  coram  non  judice  and  void. 

There  was  nothing,  therefore,  for  the  forfeiture  of  the  recogni- 
sance to  operate  upon.  The  case  in  this  part  is  analogous  to 
that  of  an  appeal  from  a  justice  of  the  peace  in  a  case  in  which 
there  has  been  no  judgment  and  no  transcript  above.  The 
recognisance  in  such  case  would  be  inoperative. 

The  fact  that  the  doings  of  the  justices  were  not  removed  on 
certiorari,  seemed  at  first  view  to  prevent  an  inquiry  into  their 
regularity  in  this  proceeding ;  but  upon  consideration,  it  seems 
clear  that  anything  done  by  them  after  the  recognisance  was  for- 
feited could  not  affect  the  right  of  the  defendant  when  they  had 
no  jurisdiction  except  through  the  intervention  of  the  jury. 

The  judgment  must  be  entered  for  the  defendant  on  the  plea 
of  nul  tiel  record. 

Winchester  ^  Piatt^  for  plaintiff. 
Brtsbicy  for  defendant. 


♦138]       *In  the  District  Court  of  Allegheny  County. 
William  H.  Bennet  v.  Robert  Smith. 

1.  A  wife  cannot  enter  into  a  valid  recognisance  as  bail  for  her  husband, 
eyen  under  the  act  of  11th  of  April,  1S4S. 

2.  That  act  was  designed  to  protect  a  wife's  property  f^om  liabllitj  for  her 
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husband's  debts,  and  will  not  be  construed  into  a  means  of  sabjecting  her 
to  those  debts. 

Judgment  having  been  entered  in  favor  of  the  plaintiff  in  this 
case,  the  defendant's  wife  appeared  before  the  commissioner  of 
bail  and  entered  into  recognisance  for  her  husband,  as  bail  for 
stay  of  execution.  And  now  the  defendant  moves  the  court 
that  the  execution,  issued  before  the  bail  was  entered,  be  ordered 
to  be  stayed,  which  is  objected  to  on  the  ground  that  the  defend- 
ant's wife  is  not  competent  to  make  such  a  contract,  and  that  the 
recognisance  is  therefore  void. 

Mr.  MagraWy  for  the  plaintiff,  and  Mr.  Aldetiy  for  the  defend- 
ant, submitted  the  question  without  argument. 

LowBiE,  J.,  delivered  the  opinion  of  the  court. 

The  question  raised  by  this  motion  is,  can  a  married  woman, 
since  the  act  of  11  April,  1848,  ss.  6,  8,  Pamph.  L.  536,  become 
bound  by  recognisance  as  bail  of  her  husband  for  a  stay  of  exe- 
cution ? 

This  law  makes  a  radical  change  in  the  civil  rights  of  married 
women,  and  must,  of  course,  give  rise  to  many  questions  as  to 
the  rights  and  duties  incidentally  growing  out  of  this  change, 
and  not  regulated  by  the  act.  The  main  object  of  the  act  is  to 
grant  to  married  women  the  same  rights,  as  to  the  ownership  of 
property,  which  unmarried  women  have.  This  object  '''is  r:K^3o 
set  out  in  the  beginning  of  the  law,  s.  6,  where  it  is  de- 
clared that  all  property  owned  by  a  woman  before  marriage  and 
accruing  to  her  after  marriage,  shall  be  her  own  separate 
property. 

The  provisions  which  declare  that  her  property  shall  not  be 
taken  for  the  debts  of  her  husband,  that  the  husband  shall  not 
be  liable  for  the  debts  of  the  wife  contracted  before  marriage ; 
and  that  her  property  shall  be  liable  for  her  debts,  are  mere 
corollaries  of  the  principal  enactment,  intended  to  express  some 
of  the  consequences  which  legitimately  and  naturally  flow  from 
it.  Of  a  similar  character  would  seem  to  be  the  provisions  that 
the  wife  may  dispose  of  her  property  by  will,  and  that  when  a 
debt  is  contracted  for  the  support  of  the  family,  and  the  husband 
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has  no  means  of  payment,  the  property  of  the  wife  is  chargeable. 
So  far  as  regards  those  portions  of  the  act  which  are  brought  in 
question  here,  these  sentences  seem  to  me  expressive  of  its  whole 
substance. 

Taking  the  main  provision  in  connection  with  our  common 
law,  several  unexpressed  corollaries  would  seem  to  follow ;  as, 
that  the  husband  and  wife  may  still  be  sued  for  the  debt  of  the 
wife  contracted  before  marriage,  but  judgment  can  be  rendered 
only  against  the  wife ;  that  a  married  woman  cannot  give  her 
property  to  her  husband  to  the  prejudice  of  her  creditors  ;  that 
she  may  in  her  own  name,  or  perhaps  in  the  name  of  herself 
and  her  husband,  sue  for  her  own  use  and  at  her  own  expense, 
for  all  invasions  of  her  rights  of  property ;  that  she  may  rent 
her  real  estate  and  receive  the  profits  thereof,  and  make  con- 
tracts for  repairing  and  improving  it,  and  that  upon  such  con- 
tracts she  may  sue  and  be  sued  in  the  appropriate  form.  All 
these  rights  and  liabilities  seem  necessarily  connected  with,  and 
therefore  legally  incident  to  the  absolute  rights  of  property  con- 
ferred by  the  act. 

But  a  contract  to  answer  for  the  debt  on  the  default  of  another, 
is  not  embraced  in  the  act,  nor  necessarily  connected  with  any  of 
its  provisions,  and  therefore  cannot,  with  any  propriety,  be  con- 
sidered as  a  legal  incident  of  the  rights  and  powers  granted  by 
the  act  It  is  a  principle  of  common  sense,  and  therefore  of 
common  law,  that  well-established  laws  and  customs  are  not 
altered  by  new  laws  enacted  for  other  purposes,  except  so  far  as 
such  alteration  is  a  necessary  incident  of  those  purposes.  As  to 
the  existing  law  of  the  contract  in  question,  it  is  not  within  the 
purpose  of  the  act,  nor  is  it  affected  by  it  by  expression  or  impli- 
cation. 

Looking  upon  the  transaction  merely  as  one  where  one  par^ 
holds  a  station  of  influence  in  relation  to  another,  it  is  discoun- 
tenanced by  the  law  because  of  the  danger  that  undue  influence 
may  be  exerted;  and  if  such  a  transaction  should  ever  be 
allowed,  perhaps  it  should  only  be  after  receiving  the  sanction  of 
♦intelligent  and  disinterested  persons  appointed  by  the 
-■  court,  and  after  a  private  and  separate  examination  of  the 
wife. 
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But  there  is  an  objection  of  serious  importance  growing  out  of 
the  ultimate  operation  of  this  contract.  If  the  wife  ^ould  have 
to  pay  the  money,  then  the  husband  becomes  her  legal  debtor^ 
and  she  will  have  her  remedy  against  him.  She  will  then  become 
the  plaintiff,  getting  judgment,  issuing  execution,  and  selling  her 
husband's  property  for  her  benefit.  How  can  these  things  be, 
consistently  with  the  harmony  of  the  marriage  relation  ?  '^  Whom 
God  hath  joined  together  let  no  man  put  asunder.*' 

I  have  not  overlooked  the  provisions  in  sects.  6, 8.  It  will  readily 
be  seen  that  these  were  not  passed  to  enable  a  married  woman 
to  make  contracts.  They  merely  assume  that  she  may  make  or 
may  have  made  contracts.  These  provisions  do  not,  therefore, 
alter  the  common  law ;  but  refel*  to  contracts  made  before  mar- 
riage, and  to  such  as  she  may  make  after  marriage  in  relation  to 
the  use  and  improvement  of  her  separate  property. 

Motion  overruled. 


In  the  Court  of  Oyer  and  Terminer  of  Armstrong  County, 
Commonwealth  v.  Ottowat  S.  Reed.  • 


1.  In  an  indictment  for  majhem,  the  offence  is  sufficiently  described  bj 
charging,  that  the  defendant  <*  roluntarilj,  wickedly,  maliciously,  unlaw- 
fully, and  feloniously  did  gouge,  pull  and  put  out"  a  right  eye,  "  with  in- 
tent, in  so  doing,  to  maim  and  disfigure." 

2.  Such  description  of  the  offence  is  sufficient,  although  it  is  not  charged 
affirmatirely,  that  the  defendant  did  maim  and  disfigure. 

3.  Whether  mayhem  be  a  felony  or  misdemeanor,  it  is  properly  charged  as 
being  done  feloniously. 

Ottaway  S.  Rbed  was  indicted,  at  June  sessions,  1850,  for  the 
.  offence  of  mayhem.     There  were  three  counts  in  the  indictment. 
The  first  two  being  framed  to  meet  the  requirements  of  our  stat- 
utes ;  the  last  at  common  law.     The  jury  acquitted  the  defend- 

(459) 


Digitized  by 


Google 


140  COMMONWEALTH  v.  REED.  [A.  L.  J. 

ant  on  the  former,  bat  convicted  him  on  the  last  count.  The 
evidence  showed,  that  on  the  fourth  day  of  May,  1850,  the 
defendant  and  a  man  by  the  name  of  Beddick,  both  rowdies^  and 
then  laboring  under  the  effects  of  intoxication,  got  into  a  fight, 
in  -which  Beed  gouged  out  Roddick's  right  eye.  Some  of  the 
witnesses  testified  that  he  also  bit  it  after  it  was  out ;  this,  how- 
ever, was  not  very  clearly  made  out.  There  was  some  evidence 
also  that  he  had  exulted  afterwards  over  what  *he  had 
-I  done.  This  again  was  contradicted  by  witnesses,  who 
swore  he  shed  tears.  Before  the  prisoner  was  brought  up  for 
sentence,  his  counsel  filed  the  following  reasons  in  arrest  of 
judgment : 

1.  That  the  count  of  the  indictment,  upon  which  conviction 
was  had,  does  not  charge  any  distinctive  offence  such  as  mayhem. 

2.  That  the  offence  is  charged  as  a  felony,  whereas  it  is  a  mis- 
demeanor only. 

3.  That  the  count,  on  which  the  defendant  was  convicted,  does 
not  contain  the  words  that  he  did  maim,  &c. 

The  court.  Judge  Buffington  presiding,  said  there  was  great 
weight  in  the  objection  to  the  indictment  for  not  charging  the 
offence  with  sufficient  distinctness.  The  prisoner  had  a  right  to 
know  precisely  the  nature  of  the  charge  which  he  was  to  meet. 
But  where  the  ingredients  of  the  crime  are  substantially  charged, 
in  view  of  the  precedents  before  us,  we  will  have  to  overrule  this 
objection. 

It  is  also  true  the  indictment  does  not  charge,  affirmativelyi 
that  the  defendant  did  maim,  &c.,  but  only  that  he  did  gouge, 
pull  and  put  out  the  right  eye,  ^^with  intent"  in  so  doing  to 
maim  and  disfigure.  Then  it  is  charged  that  the  defendant  did 
certain  acts  the  doing  of  which  amount  to  the  crime  laid,  and  it 
is  farther  charged  that  he  did  them  with  the  intention  to  commit 
the  very  crime  itself.  We  think  this  is  sufficient.  It  is  the 
usual  way  of  charging  the  offence,  and  when  there  is  no  authority 
to  the  contrary,  we  must  hold  it  sufficient. 

Whether  the  crime  of  mayhem  is  a  felony,  or  only  a  high 
misdemeanor,  is,  perhaps,  with  our  criminal  law  writers,  an  un- 
settled question;  but  it  can  make  no  difference,  in  this  case,  for 
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all  the  precedents  known  to  our  court,  as  well  as  those  cited  at 
the  bar,  charged  it  as  being  done  feloniously. 

The  motion  in  arrest  of  judgment  must  be  overruled. 

FrarUZy  FuUertan  and  Stewart  for  Commonwealth. 
Lanelly,  Cantwell  and  Golden  for  defendant. 


*/w  the  Court  of  Common  Pleas  of  Philadelphia  Count}/.  [*143 
George  N.  Gamble's  Estate. 

Since  the  Act  of  11th  of  April,  1848,  the  onlj  interest  a  husband  has  in  the 
real  estate  of  his  wife  is  his  expectant  right  therein  for  lifo,  in  the  erent  of 
the  wife  dying  intestate,  seised  therein. 

In  this  case  the  point  decided  was,  that  since  the  Act  of  11th 
of  April,  1848,  the  husband  of  a  wife,  the  owner  of  real  estate 
in  her  own  right,  has  no  interest  in  such  estate;  that  he  cannot 
either  sell,  lease,  charge  or  encumber  in  any  way,  without  her 
consent ;  that  the  only  interest  he  has  in  such  estate,  if  it  can  be 
called  an  interest,  is  his  expectant  right  therein,  for  life,  in  the 
event  of  the  wife  dying  intestate,  seised  thereof;  that  this  expect- 
ancy depends  on  such  intestacy ;  because  she  can  by  will  dispose 
of  it  absolutely,  without  regard  to  the  husband.  He  therefore, 
has  no  other  interest  in  her  estate,  than  any  other  of  her  repre- 
sentatives under  the  intestate  law ;  the  rights  of  both  resting 
alike  on  the  fact  of  the  wife  dying  intestate. 

Bat  see  Act  4th  May,  1855,  section  1,  Pamph.  L.  430 
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*145]     *Oyer  <tnd  Termhur  irf  the  County  of  PhOadelphia. 

Commonwealth  r.  Patrick  McClain,  aJia9  <'  Bakee  Pat," 
dUiu  Charles  Martin. 

A%igu$t  Sestion  1850. 

1.  A  defendant,  in  order  to  impeach  the  credit  of  witnesses  who  have  testified 
against  him,  maj  give  evidence  of  their  general  bad  character,  without  re- 
stricting the  inqnirj  to  their  character  for  truth  and  reracitj. 

2.  A  witness  maj  be  asked  as  a  preliminary  question  whether  he  has  had  the 
means  of  knowing  the  general  character  of  the  witnesses,  whose  testimony  is 
sought  to  be  impeached,  and  if  he  answers  in  the  affirmatiye,  he  may  be 
farther  asked,  whether  his  knowledge  of  their  general  character  would  lead 
him  to  belieTO  them  «nder  oath. 

Before  Kelly  and  Parsons,  Jadges.     Indictment  for  murder. 

The  defendant  was  indicted  for  the  murder  of  a  Swiss,  named 
Charles  Armstroos.  The  eorptu  delicti  was  fully  proven,  and 
two  witnessses  for  the  Commonwealth  swore  that  they  saw  the 
pistol  shot  which  deprived  the  deceased  of  life,  and  that  it  was 
fired  hy  the  defendant.  The  defendant  relied  upon  proof  of  an 
alibi,  supported  by  general  good  character  for  peaceable  deport- 
ment and  humanity.     The  jury  found  a  verdict  of  not  guilty. 

In  the  course  of  the  trial  the  prisoner's  counsel,  in  order  to 
impeach  the  credit  of  the  two  witnesses  who  swore  to  his  identity 
as  the  perpetrator  of  the  act,  produced  certain  witnesses,  by  whom 
they  proposed  to  prove  that  the  general  character  of  the  two 
witnesses  for  the  Commonwealth  (Henry  Raymond  and  Samuel 
Williams,  colored  men),  was  such  that  they  were  not  worthy  of 
being  believed  under  oath.  For  this  purpose  they  offered  to  pro- 
pound to  their  witnesses  the  two  following  questions: 

1st.  Have  you  had  the  means  of  knowing  the  general  character 
of  Henry  Raymond  and  Samuel  Williams?  And  if  answered 
affirmatively,  then 

^  ♦2d.  From  your  knowledge  of  their  general  character 

J  would  you  believe  them  under  oath? 

The  first  question  was  objected  to  by  the  Attorney-General  as 
being  too  broad,  he  contending  that  the  inquiry  should  be  limited 
to  the  general  character  for  truth  and  veracity.     The  court  over- 
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ruled  the  question,  announcing  the  law  to  be,  that  the  general 
bad  character  of  the  witnesses  could  not  be  given  in  evidence  to 
impeach  their  credibility. 

As  this  is  a  question  of  considerable  importance,  particularly 
in  capital  cases,  where  such  great  interests  are  at  stake,  and  where 
so  much  often  depends  upon  the  character  of  the  witnessess,  we 
propose  to  offer  a  few  remarks  upon  the  question  involved  in  the 
ruling  of  the  court,  and  to  adduce  some  authorities  in  support  of 
the  views  here  advanced. 

It  is  submitted  then,  as  a  proposition  of  law,  that  a  defendant, 
in  order  to  impeach  the  credit  of  witnesses  who  have  deposed 
against  him,  may  give  evidence  of  their  general  bad  character, 
without  restricting  the  inquiry  to  their  character  for  truth  and 
veracity. 

It  is  proposed  also  to  show  that  the  first  question,  in  the  form 
in  which  it  was  put  by  the  prisoner's  counsel,  was  strictly  proper, 
and  ought  to  have  been  allowed  by  the  court. 

The  several  modes  of  impeaching  the  credit  of  a  witness  are 
thus  comprehensively  summed  up  by  Mr.  Starkie  in  his  Treatise 
on  the  Law  of  Evidence:  ^'The  credit  of  a  witness  may  be  im- 
peached by  cross-examination,  or  by  general  evidence  affecting 
his  credit,  or  by  evidence  that  he  has  before  done  or  said  that 
which  is  inconsistent  with  his  evidence  on  the  trial ;  or  lastly, 
by  contrary  evidence  as  to  the  facts  themselves:*'  1  Stark.  Ev. 
211.  Mr.  Phillips  lays  down  the  rule  with  equal  latitude. 
*'*'  There  are  several  ways  of  impeaching  the  credit  of  a  witness. 
The  party  against  whom  a  witness  is  called  may  examine  other 
witnesses  as  to  his  general  character:"  1  Phil.  Ev.  261.  To  im- 
peach the  credit  of  a  witness,  says  Mr.  Justice  Buller,  you  can 
only  examine  to  his  general  character  and  not  to  particular 
facts;  and  the  reason  given  is,  that  every  man  may  be  supposed 
capable  of  supporting  his  general  character,  but  it  is  not  likely 
he  should  be  prepared  to  answer  to  particular  facts  without 
notice,  and  unless  his  general  character  and  behavior  are  in 
issue  he  has  no  notice:  Bull.  N.  P.  296.  In  Rookwood's  Case, 
13  How.  St.  Tr.  211,  Lord  Ch.  J.  Holt  directed  the  witnesses 
to  be  examined  as  to  the  general  reputation  of  a  witness  against 
the  defendant.     "  You  are  not,"  said  Lord  Ch.  J.  Pratt  to  the 
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prisoner's  counsel,  in  Layer's  Case,  16  How.  St.  Tr.  246,  286, 
^^  you  are  not  to  examine  to  particular  facts  to  charge  the  repu- 
tation of  any  witness,  but  you  are  to  ask  in  general  what  is  his 
character  and  reputation."  The  viva  voce  evidence  to  destroy 
♦the  credit  of  a  witness  must  be  that  of  persons  who  have 
^  known  his  general  character,  and  who  take  upon  them- 
selves to  swear  from  such  knowledge,  that  they  would  not  believe 
him  upon  his  oath :  Peake  on  Ev.  197.  The  parol  testimony  of 
witnesses  upon  oath  as  to  the  general  character  of  a  witness  is 
received  as  evidence  to  be  left  to  a  jury  whether  such  a  man  is  a 
person  on  whose  testimony  reliance  can  be  placed :  Id.  "  Gren- 
cral  character,**  says  Ch.  J.  Gibbs,  "is  the  result  of  general  con- 
duct, and  every  witness  who  presents  himself  in  a  court  of  jus- 
tice, undertakes  for  that:"  Sharp  v.  Scoging,  Holt  N.  P.  C. 
541  (3  E.  C.  L.  R.  180).  In  Rex  v.  Bispham,  4  C.  &  P.  892 
(19  E.  C.  L.  R.  437),  a  witness  having  been  produced  on  the 
part  of  the  defence  who  swore  that  from  his  knowledge  of  the 
general  character  of  Neale,  one  of  the  witnesses  for  the  prosecu- 
tion, he  would  not  believe  him  on  his  oath,  the  counsel  for  the 
prosecution  asked  the  witness  if  he  had  ever  known  of  Neale's 
being  examined  on  oath ;  whereupon  Qarrow,  B.,  in  summing  up, 
remarked  to  the  jury,  "  I  take  it  that  without  ever  having  been 
examined  on  oath,  a  man  may  have  been  guilty  of  such  immoral 
and  profligate  conduct  for  a  length  of  time  as  to  convince  re- 
spectable persons  that  his  statements  are  wholly  unworthy  of 
belief.  The  question  therefore  really  amounts  to  this,  has  the 
witness  such  a  want  of  moral  character  that  other  persona  cannot 
trust  to  a  word  that  he  says.  The  credit  of  a  witness  may  be 
impeached  by  proof  of  his  general  character :  2  Russ.  on  Cr. 
939.  In  Mawson  v.  Hartsink,  4  Esp.  N.  P.  C.  102,  the  gen- 
eral character  of  a  witness  was  impeached,  and  Lord  Ellen- 
borough  expressly  approved  of  that  course.  In  Rex  v.  Watson, 
2  Stark.  N.  P.  C.  116  (3  E.  C.  L.  R.  290),  the  same  point  was 
remarked  upon  by  Bayley,  J.  "  The  rule  is,"  says  he,  "  that  a 
party  against  whom  a  witness  is  called  may  examine  witnesses  as 
to  his,  the  witness',  general  character.  The  witness  may  state 
that  he  is  not  a  man  to  be  believed  upon  his  oath." 
^^  A  general  infamy  of  character,"  says  Mr.  Evans  in  his  very 
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able  notes  to  Poth.  on  Ob.,  '^  maj  defeat  the  credit  of  a  witness 
but  does  not  affect  his  competency  :*'  2  Poth.  on  Ob.  300,  Evans' 
Notes.  Witnesses  on  this  point  can  only  express  their  general 
opinion  whether  the  party  is  or  is  not  entitled  to  be  believed  on 
his  oath :  lb.  260.  The  general  character  of  witnesses  is  also  a 
circumstance  which  has  naturally  a  considerable  influence  upon 
the  credit  of^  their  testimony :  lb.  259.  There  is  not  in  these 
cases  a  positive  suspicion  arising  from  the  nature  of  the  evidence 
itself  that  it  is  actually  false,  but  there  is  a  manifest  want  of 
those  principles  of  duty  and  obligation  which  are  the  strongest 
assurance  of  its  being  true :  lb.  260.  The  same  rule  in  reference 
to  this  mode  of  impeaching  the  credit  of  *a  witness  by  r^i^o 
proof  of  general  bad  character  prevails  in  equity  as  at 
law.  The  impeaching  witnesses  are  to  be  asked  whether  the  wit- 
ness is  to  be  believed  on  his  oath :  Carlos  v.  Brook,  10  Yes. 
50,  Lord  Eldon ;  Watmore  v.  Dickinson,  2  Ves.  &  B.  268. 

If  it  were  necessary  to  add  anything  of  argument  to  these 
cases  and  citations  in  order  to  show  that  where  a  witness  is  to  be 
impeached,  the  inquiry  goes  to  his  credibility  founded  on  his 
entire  general  character,  it  might  be  found  in  the  reasoning  upon 
which  rests  the  whole  doctrine  of  the  incompetency  of  witnesses 
resulting  from  conviction  of  felony  or  any  species  of  the  crimen 
fahi.  This  doctrine  rests  upon  the  broad  ground  that  the  wit- 
ness is  unworthy  of  credit  by  reason  of  his  abandoned  character ; 
the  law  holding  him  to  be  entirely  unworthy  of  credit  who  has 
been  so  lost  to  all  principles  of  virtue  and  honest  deportment  as 
to  have  been  convicted  of  a  felony  or  any  infamous  offence. 
^^  Infamous  witnesses,"  says  Sir  William  Blackstone,  ^^  are  such 
as  may  be  challenged  as  jurors  propter  deltetuniy  and  therefore 
never  shall  be  admitted  to  give  evidence  to  inform  that  jury  with 
whom  they  were  too  scandalous  to  associate:"  3  Com.  370. 
"  The  next  sort  of  persons  excluded  from  testimony  for  want  of 
integrity,"  says  Ch.  B.  Gilbert,  *'are  such  as  are  stigmatized. 
And  the  reason  is  very  clear,  because  every  plain  and  honest 
man,  affirming  the  truth  of  any  matter  under  the  sanction  of  an 
oath,  is  entitled  to  faith  and  credit,  so  that  under  such  attestation 
the  fact  is  understood  to  be  fully  proved ;  but  where  a  man  is 
convicted  of  falsity  and  other  crimes  against  the  common  prin- 
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ciples  of  honesty  and  humanity,  his  oath  is  of  no  weight  because 
he  hath  not  the  credit  of  a  witness :  Gilb.  Ev.  256.  The  pro- 
duction of  such  a  man  is  ineffectual  because  the  credit  of  his 
oath  is  overbalanced  by  the  stain  on  his  integrity :  lb.  And  the 
eflScacy  of  his  pardon  which  restores  his  competency,  although 
regarded  as  the  effect  of  the  royal  prerogative,  proceeds  in  reason 
upon  the  presumption  of  repentance  and  reformation  of  char- 
acter: Gilb.  Ev.  260. 

So  entirely  did  this  doctrine  of  incompetency  from  infamy 
proceed  upon  the  want  of  credit,  that  by  a  recent  statute  (6  k 
7  Vict.  c.  85),  the  principle  of  exclusion  of  the  witness  in  these 
cases  has  been  eradicated  from  the  English  law,  and  the  objection 
is  now  admissible  only  as  affecting  the  credibility  and  not  the 
competency  of  the  witness :  3  Steph.  Com.  606.  The  absurdity 
of  the  reasoning  which  renders  a  witness  incompetent  by  convic- 
tion, and  yet  shuts  the  door  against  proof  of  his  general  infamy 
of  character  to  go  to  his  credibility,  is  too  apparent  to  require 
illustration.  The  law  is  not  chargeable  with  so  great  an  absur- 
dity as  this,  but  will  be  found  to  be  perfectly  consistent  in  its 
reasoning  upon  both  of  the  rules  which  have  been  alluded  to.  In 
the  one  case  the  witness  is  excluded  by  the  conviction  *be- 
-*  cause  the  law  deduces  his  unworthiness  of  credit  from  the 
fact  of  which  he  stands  convicted.  In  the  other  his  worthiness 
or  unworthiness  is  for  the  jury  who  have  heard  the  evidence  of 
his  general  bad  character.  In  the  one  case  his  want  of  credit  is 
an  inference  of  law,  in  the  other  it  is  or  is  not  one  of  fact, 
according  to  the  effect  which  his  general  character  has  upon 
the  minds  of  the  jury. 

The  authorities  which  have  been  cited  may  be  regarded  as 
settling  conclusively  the  rule  of  the  English  law  upon  this  sub- 
ject. They  are  unanimous  to  the  point  for  which  we  have  cited 
them,  to  wit,  that  the  true  criterion  of  the  credit  of  a  witness  is 
his  general  character  and  conduct,  and  not  his  general  character 
for  truth  and  veracity.  The  English  books  will  be  examined  in 
vain  for  a  single  authoritative  case  which  in  any  respect  limits 
the  examination  of  a  witness  upon  this  point  to  the  character  for 
truth  and  veracity. 

It  cannot  be  denied  that  there  has  been  some  lack  of  uni- 
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fonnity  in  the  American  decisions  upon  this  subject.  While  in 
most  of  the  states  the  English  rule  has  been  maintained,  some 
instances  have  occurred  in  which  the  inquiry  has  been  restricted 
to  the  character  for  truth  and  veracity.  In  Pennsylvania  no 
case  has  been  found  in  which  the  Supreme  Court  has  directly 
decided  the  point.  In  Kimmel  v.  Eimmel,  8  S.  &  R.  198,  which 
is  sometimes  cited  upon  this  subject,  the  point  did  not  arise,  the 
question  there  put  having  been  confined  by  the  counsel  to  truth 
and  veracity,  and  the  only  point  there  decided  being  that  a  wit- 
ness may  testify  to  his  knowledge  of  character  derived  from  com- 
mon report.  The  same  remark  is  applicable  to  Chess  v.  Chess, 
1  Penna.  R.  82,  where  also  the  question  being  put  in  its  restricted 
form,  the  point  did  not  arise.  In  that  case,  however.  Judge 
Smith  observed,  "  I  have  heard  the  single  question,  ^  would  you 
believe  him  on  oath  V  put  for  thirty  years  and  more  without 
objection."  In  Wike  v.  Lightner,  11  S.  &  R.  198,  however,  the 
witness  was  asked  ^^  whether  he  knew  the  general  character  of 
Frever  ?"  (a  witness  who  had  been  examined)  and  of  this  question 
Tilghman,  C.  J.  remarked,  "this  was  a  very  proper  question, 
but  the  answer  of  the  witness  is  admitted  not  to  be  evidence,  be- 
cause instead  of  speaking  to  general  character  he  went  into 
particulars ;"  and  again  alluding  to  the  same  question,"  the  first 
interrogatory  in  this  case  was  strictly  proper,  and  everything 
that  the  witness  could  say  on  the  subject  might  have  been  said 
in  answer  to  it ;"  and  again,  "as  to  the  other  question  whether 
the  witness  would  believe  Frever  on  his  oath,  a  direct  answer 
would  not  be  objectionable,  provided  the  belief  was  founded  on 
the  witness*  knowledge  of  his  general  character":  p.  199.  .The 
inquiry  was  here,  it  will  be  perceived,  in  reference  to  general 
character,  without  limitation  to  truth  and  veracity. 

♦In  Bindle  v.  Mollvain,  10  S.  &  R.  282,  it  was  ruled  ^^j^^ 
that  evidence  was  not  admissible  to  show  the  general 
character  of  a  witness  for  drunkenness,  nor  would  such  evidence 
be  admissible  under  the  English  decisions  already  cited,  for  the 
rule  is  that  particular  vices  cannot  be  shown ;  but  the  evidence 
must  be  of  moral  character  in  general  without  reference  to  par- 
ticular acts  or  vices.  In  the  opinion  delivered  in  this  case,  how. 
ever,  Gibson,  J.,  in  distinguishing  between  the  evidence  ofiered 
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and  that  which  has  always  been  considered  legitimate  in  such 
cases,  remarks,  ^^  That  kind  of  depravity  which  renders  a  man 
unworthy  of  belief,  and  which  is  proved,  not  by  particular  in- 
stances bat  by  general  reputation  is  of  a  moral  kind,  and  is 
evinced  by  a  variety  of  acts  and  by  a  long  course  of  general  bad 
conduct :"  p.  285 ;  and  in  p.  286  again,  '^  When  intemperance 
has  led,  as  it  sometimes  does,  to  a  destitution  of  moral  principles, 
and  which  in  turn  has  led  to  a  course  of  conduct  inconsistent 
with  all  honesty  and  integrity,  the  character  of  a  witness  thus 
actually  formed  may  be  proved  by  general  reputation,  as  in  any 
other  case  without  regard  to  the  cause  which  produced  it" 

The  rule  of  law  contended  for,  therefore,  although,  so  far  as 
we  have  been  able  to  discover  it,  has  not  been  directly  decided 
in  Pennsylvania,  has  been  nevertheless  distinctly  recognised  in 
the  two  cases  last  cited,  and  approved  of  in  express  terms,  in  the 
reasoning  of  the  two  learned  Chief  Justices  already  named.  No 
decision  in  Pennsylvania  in  support  of  a  contrary  doctrine,  it  is 
believed,  can  be  adduced.  The  decision  in  McKee  v.  Gilchrist, 
4  Watts  881,  that  the  general  character  of  a  female  witness  for 
chastity  cannot  be  given  in  evidence  to  impeach  her  credit,  is  but 
an  affirmance  of  the  doctrine  already  so  fully  established  by  the 
English  cases  above  cited,  that  particular  facts  or  particular  vices 
cannot  bo  shown,  but  the  evidence  must  be  confined  to  character 
in  general. 

In  New  York,  although  a  doubt  may  at  one  time  have  existed 
in  consequence  of  what  was  said  in  Jackson  v.  Lewis,  13  Jc^ns. 
504,  yet  the  rule  of  the  English  courts  upon  this  subject  is 
now  fully  adopted;  Fulton  Bank  v.  Benedict,  1  Hall  558; 
The  People  v.  Mather,  4  Wend.  267 ;  The  People  v.  Rector,  19 
Id.  579 ;  Johnson  v.  People,  3  Hill  178.  To  inquire  only  as  to 
general  character  for  truth  seems  too  narrow,  per  Oakley,  J., 
Bank  v.  Benedict.  Acquaintance  with  general  character  is 
enough  to  warrant  the  usual  inquiry  whether  from  that  general 
character  the  witness  would  believe  the  person  sought  to  be  im- 
peached on  oath.  It  is  not  essential  for  this  purpose  that  the 
character  of  the  latter  for  truth  and  veracity  should  be  known 
to  the  witness :  Johnson  v.  The  People. 

In  Vermont  it  has  been  judicially  declared  that  the  inquiry 
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must  be  limited  to  truth  and  veracity:  State  v.  Smith,  7  Vermont 
141 .  The  principal  case  there  relied  upon  by  the  court  *i8  r*i  c  j 
Jackson  v.  Lewis,  18  Johns.  504,  the  dicta  of  which  case, 
so  far  as  they  can  be  an  authority  upon  this  point,  have  been 
overruled  by  the  subsequent  New  York  cases  already  cited.  The 
case,  however,  of  the  State  v.  Smith  was  not  one  which  rendered 
necessary  an  opinion  so  broad  as  the  one  there  given.  The  same 
may  be  alleged  of  the  dictum  of  Wilde,  J.,  in  the  Massachusetts  case 
of  Commonwealth  v.  Moore,  8  Pick.  196.  In  both  of  these  cases 
the  simple  point  involved  in  the  decisions  being  that  a  particular 
vice,  prostitution,  could  not  be  given  in  evidence  to  impeach  the 
witness,  a  decision  in  perfect  accordance  with  all  the  English 
authorities  which  forbid  an  inquiry  into  particular  acts  or  vices. 

Li  Maine  it  has  been  decided  that  the  inquiry  must  be  limited 
to  truth  and  veracity :  Inhabitants  v.  Inhabitants,  19  Maine  375. 

In  South  Carolina  it  is  well  settled  that  the  credit  of  a  witness 
may  be  impeached  by  proof  of  his  general  bad  character  without 
confining  the  inquiry  to  truth  and  veracity :  Anon.,  1  Hill  S.  C. 
258.  Some  have  thought  it  most  expedient  to  ask  in  the  first 
instance  "what  is  the  general  character  as  to  veracity?"  Now 
although  there  can  be  no  objection  to  such  a  question,  as  the  in- 
quiry relates  to  the  veracity,  yet  it  is  not  as  proper  as  the  more 
general  question,  because  the  witness  may  be  a  very  bad  man  and 
yet  may  not  have  established  any  character  as  to  veracity,  and 
if  he  be  a  man  of  bad  character  this  is  a  very  good  reason  why 
he  should  be  disbelieved :  DoUard  v.  Dollard,  cited  1  Rice's  Dig. 
294. 

The  same  law  in  North  Carolina:  The  State  t^.  Boswell,  2  Dev. 
Law  R.  209.  The  question  may  be  asked  concerning  a  witness 
whether  he  is  a  man  of  bad  moral  character,  and  it  is  not  to  be 
confined  to  the  question  whether  the  witness  be  a  man  of  veracity : 
State  V.  Stallings,  2  Hayw.  (N.  C.)  490 ;  State  v.  Parke,  8  Id. 
296. 

The  same  is  decided  in  Kentucky.  An  inquiry  into  the  gen- 
eral moral  character  of  a  witness  is  proper.  The  inquiry  should 
not  be  restricted  to  the  character  of  the  witness  as  to  veracity : 
Hume  V.  Scott,  8  Marsh.  261 ;  Blue  v.  Kirby,  1  Monr.  196 ; 
Noel  V.  Dickey,  8  Bibb  268.     Every  person  conversant  with 
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human  nature,  says  Milk,  J.,  in  Hume  v.  Scott,  must  be  sensible 
of  the  kindred  nature  of  the  vices  to  which  it  is  addicted.  Per- 
sons of  infamous  character  may  and  frequently  do  exist  who  have 
formed  no  character  as  to  their  lack  of  truth.  In  such  cases  and 
with  such  characters  ought  the  jury  to  be  precluded  from,  drawing 
inferences  unfavorable  to  their  truth  as  witnesses  by  excluding 
their  general  turpitude  ? 

In  Tennessee  a  witness  may  be  impeached  by  evidence  of 

general  bad  character :  Gardenhire  v.  Parks,  2  Yerg.  23 ;  Ford 

*v.  Ford,  7  Humph.  101, 102 ;  and  so  it  would  seem  in  Ala- 

-l  bama  also,  per  Collier,  C.  J.,  Sonelle  v.  Craig,  9  Ala.  540. 

Upon  the  whole  it  is  submitted  that  on  a  careful  review  of  the 
cases  upon  this  subject  the  weight  of  authority  strongly  pre- 
ponderates in  &vor  of  the  admission  of  evidence  of  general 
character  to  impeach  the  credit  of  a  witness,  and  is  against  a 
restriction  of  the  examination  to  the  narrow  point  of  truth  and 
veracity. . 

Upon  the  other  point,  viz.,  the  form  of  the  question  to  be  put 
to  the  impeaching  witnesses,  it  is  necessary  to  add  but  a  single 
word.  The  form  of  the  question  propounded  in  the  present  case 
now  under  review  is  totidem  verbis  the  form  laid  down  in  the  follow- 
ing citations :  1  Stark.  Ev.  212 ;  1  Phil.  Ev.  292 ;  Mawson  v. 
Hartsink,4  Esp.  103,  where  the  form  is  sanctioned  by  Lord  Ellen- 
borough  ;  Rex  V.  Hemp,  5  C.  &  P.  471  (24  E.  C.  L.  R.  411),  where 
the  question  was  put  by  Denman,  C.  J. ;  Johnson  v.  The  People, 
3  Hill  (N.  Y.)  178. 

It  is  also  in  its  general  terms  identical  with  the  question  put 
to  the  witness  in  Wike  r.  Lightner,  of  which  Ch.  J.  Tilghman 
remarked,  "  This  was  a  very  proper  question." 
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*In  the  Orphans'  Court  of  Centre  Count}/.         [*213 

In  KB  Administration  Account  op  Daniel  Hastings,  one  op 
THE  Executors  op  Sarah  Hastings,  deceased. 

1.  In  all  fiduciary  relations,  where  one  is  called  on  to  act  in  trast  for  another^ 
all  that  equity  requires  is  good  faith  and  reasonable  diligence,  such  con- 
duct as  men  of  ordinary  sagacity  and  prudence  employ  in  their  own  affairs. 

2.  It  cannot  be  said  that  the  collection  of  the  debts  due  an  estate  in  the  com- 
mon paper  currency  of  the  country,  is  such  g^oss  imprudence  on  the  part 
of  the  executor  as  would  render  him  liable  to  legatees,  for  such  conduct  is 
in  accordance  with  the  general  course  of  business. 

3.  When,  therefore,  a  trustee,  an  executor,  a  guardian,  or  an  attorney  receires 
bank  notes  in  good  faith,  and  with  reasonable  prudence,  which  are  genuine 
notes  of  a  bank  solvent  and  paying  at  the  time  of  his  reception,  those  for 
whom  he  acts  are  bound  by  his  act  and  cannot  demand  that  he  should 
substitute  specie  in  his  payments  t9  them. 

4.  But  if  an  attorney  receires  his  client's  money  in  bank  notes,  and  mixes 
them  with  his  own,  or  lays  them  by  and  neglects  to  inform  his  client  or  to 
pay  them  over  within  a  reasonable  time,  regard  being  had  to  all  circum- 
stances, and  meanwhile  they  depreciate,  he  is  bound  to  make  them  good. 

This  case  arose  under  a  bill  of  review. 
All  the  facts  and  points  are  fully  set  forth  in*  the  opinion  of 
the  court  which  was  delivered  by 

Woodward,  P.  J. — From  the  pleadings  of  the  parties  and  the 
proofs  submitted  to  the  court,  in  the  present  proceedings,  the 
following  summary  of  the  more  important  facts  is  made  up  : — 

On  the  13th  day  of  September,  1845,  Sarah  Hastings  made 
her  last  will  and  testament,  in  and  by  which  she  bequeathed  one 
hundred  dollars  specifically  to  Elizabeth  Everhart,  one  of  the  re- 
spondents, and  after  certain  other  specific  bequests,  amounting 
altogether  to  the  sum  of  $750,  ordered  and  directed  the  rest  and 
residue  of  her  estate  to  be  divided  equally  among  Elizabeth  Ever- 
hart, Mary  Everhart,  and  Samuel  Everhart*s  five  daughters. 
These  legatees  are  the  respondents  in  this  proceeding. 

The  testatrix  died  and  her  will  was  proved  on  the  first  day  of 
November,  1845,  and  letters  testamentary  were  granted  to  Dan- 
iel Hastings  and  Benjamin  Everhart,  the  executors  named  in  the 
will.  It  seems  that  Daniel  Hastings  took  upon  himself,  if  not 
the  exclusive,  the  chief  burthen  of  administering  the  estate,  and 
on  the  8th  day  of  April,  1847,  settled  his  administration  account 
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with  tho  register  of  Centre  county,  exhibiting  a  balance  himself 
of  $1198  57,  applicable  to  the  legacies  named  in  the  will,  $750 
being  deducted  for  specific  legacies,  would  leave  a  balance  for  the 
residuary  devisees  of  $448  67.  The  *executor  charged 
•J  himself  in  the  said  account,  among  other  things,  with  the 
note  of  S.  Wilson,  and  interest,  •         .        $198  98 

Note  of  same,         ....  56  05 

Note  of  Brisbin  k  Boal,  and  interest,  305  06 

$560  09 
Amount  of  vendue  paper  as  filed,     .  294  45 


$854  54 
Other  charges  in  his  account,  .        .  484  56 

Making  a  total  of  charges  .  .  $1339  10 
He  then  claimed  credit  for  various  payments,  and  struck  the 
aforesaid  balance  of  $1198  57  against  himself.  This  account,  so 
settled  by  Mr.  Hastings,  was  passed  by  the  register,  presented 
to  the  Orphans'  Court,  confirmed  nisi  on  the  26th  August,  1847, 
and  confirmed  absolutely  on  the  24th  of  November,  1847.  It 
would  seem  that  Samuel  Wilson  paid  the  executor  $300  sometime 
in  1847,  in  bank  notes,  on  what  bank  it  does  not  appear,  but 
that  afterwards  in  the  summer,  of  1847,  he  paid  him  $200  more 
"chiefly"  in  notes  of  the  Lewistown  Bank,  and  that  Ezra  Bris- 
bin paid  him  $350  in  March  1847,  $250  of  which  was  in  paper 
of  the  Lewistown  Bank,  and  $100  in  paper  of  the  Harrisburg 
Bank  ;  that  the  Lewistown  Bank  was  in  good  credit  in  the  sum- 
mer of  1847,  and  until  it  exploded  in  December  1847.  These 
payments  were  made  by  Wilson  &  Brisbin,  in  satisfaction  of  their 
indebtedness  to  the  estate  of  Sarah  Hastings. 

In  August,  1848,  Daniel  Hastings  died,  and  when  an  appraise- 
ment and  inventory  of  his  personal  estate  were  soon  after  made, 
four  parcels  of  bank  notes  were  found  with  endorsements  on  the 
envelopes  as  follows :  one  parcel  containing  $325,  in  paper  of 
the  Lewistown  Bank,  endorsed  in  envelope  in  handwriting  of  Mr. 
Hastings,  "  April  22,  1847,  money  that  was  got  on  a  note  that 
belonged  to  S.  Hasting's  estate,  from  Ezra  Brisbin,  he  said  he 
would  exchange  it."     One  other  parcel  containing  $100  in  notes 
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of  the  Lewistown  Bank,  endorsed  "  Memoranda  for  account  of 
Sam'l.  Wilson's."  One  other  parcel  containing  $100  of  Lewis- 
town  Bank  paper,  endorsed  '^Belongs  to  Sarah  Hasting's  estate." 
One  other  parcel  containing  $50  of  Lewistown  Bank  paper,  en- 
dorsed, not  in  Mr.  Hastings'  hand,  ^^  money  taken  (as  it  appears) 
as  the  administrator  of  Sarah  Hastings,  deceased." 

Mary  and  Elizabeth  Everhart  reside  in  Chester  county,  and 
the  first  information  they  receiyed  of  the  death  of  their  sister, 
Sarah  Hastings,  was  by  letter  from  Benjamin  Everhart,  dated 
♦February  23, 1848.  James  Everhart,  resident  in  Chester  r*oi  r 
county,  at  their  instance  and  request,  immediately  wrote 
to  Samuel  Hastings  on  the  subject  of  their  legacies,  but  receiving 
no  answer,  he  again  wrote,  urging  him  to  answer,  but  received 
none  from  him.  He  then  wrote  two  letters  to  Benjamin  Ever- 
hart and  one  to  James  Everhart,  but  received  no  answer  from 
either  of  them,  all  which  letters  were  directed  to  Boalsburg, 
Centre  county,  in  the  neighborhood  of  which  post-office  the  per- 
sons addressed  resided.  About  the  first  of  June,  1848,  the 
claims  of  Elizabeth  and  Mary  Everhart  were  placed  in  the  hands 
of  Mr.  McCallister  for  collection,  who  very  soon  thereafter  wrote 
to  Daniel  Hastings,  asking  for  payment,  but  received  no  reply, 
but  about  the  middle  of  July  was  informed  by  Mr.  Hale  that 
Mr.  Hastings  had  received  Lewistown  money  for  the  debts  of 
the  estate  and  was  ready  to  pay  it  out  to  the  legatees,  which  Mr. 
McCallister  declined  to  receive,  and  said  that  specie  or  its  equiva- 
lent would  be  expected.  Sometime  previous  to  his  death,  Mr. 
Hastings  consulted  Mr.  Hale  in  regard  to  the  Lewistown  money 
he  had  received  as  executor  of  Sarah  Hastings,  before  the  bank 
broke,  and  which  he  then  had  on  hand  and  for  which  the  legatees 
had  not  called.  Mr.  Hale  gave  him  a  written  opinion.  On  the 
12th  August,  1848,  Mr.  McCallister  having  prepared  praecipes 
at  the  suits  of  Mary  and  Elizabeth  Everhart,  against  Daniel 
Hastings,  Hale  and  Linn  appeared  for  the  defendant  by  endorse- 
ment on  the  praecipes,  but  as  Mr.  McCallister  was  about  to  file 
them  in  the  office  he  learned  that  Daniel  Hastings  had  died  that 
morning.  The  suits  were  not  then  instituted,  but  after  David 
Jack  had  become  the  administrator  of  Daniel  Hastings,  suits  were 
instituted  against  him.     When  they  came  to  issue  and  trial,  it 
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was  discovered  that  the  defence  attempted  to  be  set  up  in  behalf 
of  the  estate  of  Mr.  Hastings,  could  not  be  made  available  be- 
cause of  the  conclusiveness  of  the  decree  of  the  Orphans'  Court 
confirming  the  administration  account  aforesaid  of  the  said 
Daniel  Hastings.  Mr.  Jack  thereupon  applied  to  the  Orphans' 
Court  for  a  bill  of  review  of  the  said  account,  and  himself  dying 
soon  after,  considerable  delay  has  necessarily  attended  the  hearing 
of  the  parties  on  this  application,  and  meantime  the  suits  afore- 
said are  suspended. 

On  the  hearing  of  the  parties  now,  Mr.  Hale,  in  behalf  of  Mr. 
Hasson,  the  successor  of  Mr.  Jack  in  the  administration  of  Hast- 
ings' estate,  asks  the  court  to  direct  an  issue  to  be  tried  by  a  jury 
to  ascertain  whether  the  Lewiston  Bank  notes  aforesaid,  found 
among  the  assets  of  Mr.  Hastings,  were  not  the  identical  notes 
which  he  had  received  from  the  debtors  of  Sarah  Hastings' 
estate. 

Desirous  of  disposing  of  the  petition  for  review  without  fur- 
ther delay,  I  am  unable  to  examine  authorities  as  fully  as  I 
*oi  AT  *^^^^  yfishj  but  under  the  impression  that  my  conclusions 
J  are  to  be  reviewed  by  the  Supreme  Court,  I  proceed  to 
state  them,  as,  upon  the  facts  above  stated,  and  in  peculiarly  un- 
favorable circumstances  they  have  been  formed. 

I  do  not  assent  to  the  doctrine  that  was  urged  in  the  argument 
that  legatees  have  a  right  to  demand  payment  of  their  legacies  in 
gold  and  silver  coin,  where  the  executor  in  the  exercise  of  a 
sound  discretion  and  in  good  faith  has  received  the  amount  of  the 
legacies  in  par  bank  paper. 

The  constitutional  provision  is  that  no  state  shall  '^  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts."  As 
between  debtor  and  creditor,  coin  is  the  only  legal  tender,  and  so 
as  between  a  sheriff"  or  constable,  and  the  judgment  creditor 
whose  process  they  have  had  in  hand  for  the  purpose  of  collecting 
the  judgment.  In  these  and  similar  relations  there  is  no  confi- 
dence, and  when  liability  accrues,  it  can  be  discharged  only  in 
the  constitutional  currency,  unless  this  be  waived.  But  in  all 
fiduciary  relations,  where  one  is  called  on  to  act  in  larust  for  an- 
other, all  that  equity  requires  is  good  faith  and  reasonable  dili- 
gence, such  conduct  as  men  of  ordinary  sagacity  and  prudence 
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employ  in  their  own  affairs.  And  it  cannot  be  said  that  the  col- 
lection of  the  debts  due  an  estate  in  the  common  paper  currency 
of  the  country,  is  such  gross  imprudence  on  the  part  of  an  ex- 
ecutor as  would  render  him  liable  to  legatees,  for  such  conduct  is 
in  accordance  with  the  general  course  of  business.  I  enter  into 
no  metaphysical  speculations  as  to  the  essential  quality  of  bank 
notes.  Whether  they  are  money,  or  the  representatives  of  money, 
goods,  property  or  securities,  the  fact  is  that  they  are  the  medium 
of  commerce  and  business  all  oyer  our  country.  Except  for 
purposes  of  change  and  daily  expenses,  they  enter  into  all  the 
transactions  of  life.  They  regulate  the  value  of  property,  they 
influence  contracts,  they  mould  society,  and  affect  all  its  relations, 
and  are  indissolubly  associated  with  the  habits  and  manners  of  an 
advanced  civilization.  When,  therefore,  a  trustee,  an  executor, 
a  guardian  or  an  attorney  receives  bank  notes  in  good  faith, 
and  with  reasonable  prudence,  genuine  notes  of  a  bank  solvent 
and  paying  at  the  time  of  his  reception,  I  hold  that  those  for 
whom  he  acts  are  bound  by  his  act,  and  cannot  demand  that 
he  should  substitute  specie  in  his  payments  to  them.  But 
however  proper  his  receiving  of  them  may  be  he  may  incur  lia* 
bilities  by  his  misuse  of  them.  If  an  attorney  receives  his 
client's  money  in  bank  notes  and  mixes  them  with  his  own,  or 
lays  them  by  and  neglects  to  inform  his  client,  or  to  pay  them 
over  within  a  reasonable  time,  regard  being  had  to  all  circum- 
stances, and  meanwhile  they  depreciate,  can  there  be  any  doubt 
that  he  is  bound  to  make  them  good ?  So  with  this  executor;  it 
*does  not  follow  that  he  is  exempt  from  liability  to  the  rutovi 
legatees,  because  he  was  not  in  fault  for  receiving  the  notes 
of  the  Bank  of  Lewistown.  Let  us  assume  for  the  present  that 
he  did  receive  the  identical  notes  found  among  his  assets  in  pay- 
ment of  the  debts  of  Wilson  k  Brisbin ;  did  he  perform  his  whole 
duty  as  executor  to  these  legatees  ?  He  had  one  year  from  the 
death  of  the  testatrix  to  settle  the  estate  and  pay  the  debts,  and 
he  was  not  bound  to  pay  the  legatees  until  the  creditors  were 
paid.  Sarah  Hastings  died  in  the  fall  of  1845,  and  her  will  was 
proved  on  the  first  of  November,  1845.  On  the  first  of  Novem- 
ber, 1846,  the  legatees  became  entitled  to  expect  a  settlement  of 
the  estate  and  the  payment  of  their  legacies,  but  the  proofs 
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before  me  show  that  until  Febniarj,  1848,  thej  were  not  informed 
of  the  death  of  their  sister,  the  testatrix,  nor  even  then  by  the 
executor,  Mr.  Hastings.  It  is  said  that  Mr.  Hastings  was  not 
bound  to  look  up  the  legatees ;  but  he  was  certainly  bound  to  look 
them  up,  and  use  reasonable  diligence  to  pay  to  them  the  bank 
notes  he  had  received  for  them,  if  he  meant  to  exempt  himself 
from  liability  for  their  depreciation.  If  he  took  those  notes 
without  fault  he  could  not  retain  them  without  danger.  An 
executor,  as  his  very  name  implies,  is  to  be  active  and  vigilant 
in  the  performance  of  all  his  duties.  He  has  to  execute  the  will. 
And  yet  he  takes  not  a  step  even  to  inform  the  sisters  of  his 
testatrix  that  she  b  dead,  and,  dying,  remembered  them  as  objects 
of  her  bounty.  Nor  yet,  when  he  had  settled  his  account,  and 
admitted  a  balance  in  his  hands  that  belonged  to  the  legatees,  do 
we  find  him  moving  a  finger  to  pay  over  the  money  that  was 
their  due.  On  the  8th  of  April,  1847,  he  settled  his  account  in 
the  register's  office,  and  he  died  in  August,  1848.  In  that  in- 
terval James  Everhart  wrote  him  twice  and  Mr.  McCallister  once 
in  behalf  of  these  legatees,  asking  for  payment  according  to  the 
tenor  of  the  will,  without  a  word  of  response  directly  from  him 
on  the  subject.  In  July,  1848,  Mr.  Hale  informs  Mr.  McCallister 
that  Mr.  Hastings  had  received  Lewistown  notes  and  was  ready  to 
pay  them  over,  but  the  bank  having  failed  the  previous  December, 
they  were  of  course  declined.  Now,  such  inaction  on  the  part  of 
an  executor  cannot  be  excused  when  he  asks  to  be  relieved  from 
the  consequences  of  his  own  act  in  receiving  bank  notes  for  debts 
which  he  might  have  insisted  should  be  paid  in  specie.  Granting 
all  he  claims  to  be  provable  before  a  jury,  and  granting  that  his 
delay  and  backwardness  were  not  such  as  would  have  justified 
proceedings  against  him,  still  it  must  be  remembered  that  the 
present  application  is  intended  to  relieve  him  from  the  deprecia- 
tion that  befell  the  bank  notes  in  his  hands  whilst  he  unnecessarily 
retained  them,  and  in  my  opinion  his  conduct  was  such,  in  so 
retaining  them  without  an  effort  to  pay  them  over  or  to  invest 
^  them,  that  his  estate  is  not  *entitled  to  the  relief  sought. 

J  And  this  opinion  has  regard  to  all  the  facts  that  have  been 
proved  and  alleged  before  me,  so  that  the  issue  asked  for  is  denied 
as  unnecessary.     In  view  of  the  whole  case  I  hold  that  Mr.  Hast- 
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ings'  estate  ought  not,  through  a  jury,  bj  means  of  this  bill  of 
review,  or  in  any  other  manner,  to  be  relieved  from  the  loss  and 
ruin  that  overtook  the  Lewistown  Bank  notes  in  his  hands. 

If  it  were  necessary  the  decision  against  the  complainant  in 
this  bill  might  be  rested  on  another  ground.  On  the  8th  April, 
1847,  when  the  executor  settled  his  account  and  charged  himself 
with  the  debts  of  Wilson  &  Brisbin,  he  made  them  his  own,  and 
his  personal  liability  and  that  of  his  surety  were  substituted  for 
them  as  to  the  legatees.  They  were  administered  assets,  and  if 
ho  exchanged  them  for  any  bank  paper  he  did  it  at  his  peril. 

It  seems  to  me  that  this  conclusion  is  so  obvious  as  to  require 
nothing  to  be  said  to  fortify  it,  but  it  may  be  added  that  the  act 
of  13th  October,  1840,  under  which  this  proceeding  is  had,  does 
not  appear  to  have  been  designed  to  relieve  such  a  case  as  the 
present.  That  act  provides  for  remedying  ^'errors"  in  the 
account.  But  here  was  no  error  in  the  account.  If  the  debts 
of  Wilson  &  Brisbin  had  been  collected  when  the  account  was 
stated,  the  executor  did  right  to  charge  himself  with  the  amount 
If  they  had  not  been  collected,  he  might  charge  himself  with  them 
and  make  them  thus  money  of  the  testatrix's  estate.  Either  way 
there  was  no  "  error."  Could  the  account,  correctly  stated,  be- 
come erroneous,  within  the  meaning  of  the  Act  of  Assembly,  by 
the  subsequent  depreciation  of  bank  paper  whether  received  before 
or  after  filing  the  account?  I  think  not.  And  on  this  ground, 
if  no  other,  I  should  be  inclined  to  dismiss  the  complainant's 
bill. 

The  bin  of  review  is  therefore  dismissed  at  the  costs  of  the 
complainant. 
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♦281]      *In  the  Dutrict  CouH  of  Allegheny  County. 
Sabah  T.  Evans  v.  Georqe  M.  Evans. 
AuguMi  7, 1847. 

1.  Where  one  of  two  tenants  in  common  dies,  his  widow's  remedy  for  her 
dower  is  in  the  common  law  form  of  action,  and  not  in  the  Orphans'  Court 

2.  A  jadgment  for  damages  for  detention  of  dower  takes  date,  as  a  lien,  from 
the  time  of  its  entry,  and  not  from  the  time  when  the  right  to  dower  se- 
emed. 

The  plaintiff  is  the  widow  of  Oliver  O.  Evans,  deceased,  who 
was  son  of  George  Evans  and  Sarah  Evans,  also  both  deceased. 
George  Evans  died  in  1880,  having  devised  the  land  ont  of  which 
this  dower  is  claimed,  to  his  widow,  Sarah,  and  his  two  sons, 
Oliver  and  George,  in  equal  proportions. 

Afterwards  the  widow,  Sarah  Evans,  died,  having  devised  her 
third  part  of  the  same  land  to  her  said  two  sons,  Oliver  and 
George,  their  heirs  and  assigns,  in  equal  proportions,  with  this 
limitation,  that  ^^  should  either  of  my  sons  die  without  leaving 
lawful  issue  living  at  the  time  of  his  death,  then  the  estate  of 
such  son  80  dying  without  issue  shall  vest  in  the  surviving  brother, 
his  heirs  and  assigns  forever." 

Oliver  jnarried  and  died  without  issue,  leaving  the  plaintiff  his 
widow,  and  the  land  still  remaining  undivided,  and  now  in  the 
possession  of  the  defendant,  the  surviving  brother.  The  widow 
now  claims  dower  out  of  the  undivided  half  of  the  land,  devised 
to  him  by  the  two  wills  of  his  father  and  his  mother. 

The  defendant  moves  that  the  case  be  dismissed  out  of  this 
court,  on  the  ground  that  the  Orphans'  Court  has  exclusive  juris- 
diction thereof. 

C.  0.  LoomUy  for  the  motion. 

WashingtoHj  eontrd. 

The  opinion  of  the  court  was  delivered  by 

LowRiE,  J. — ^It  is  admitted  that  the  plaintiff's  claim  of  dower 
out  of  the  portion  devised  to  her  late  husband  by  his  father  is 
provided  for  by  our  intestate  laws,  and,  that,  if  it  stood  alone 
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and  her  claim  were  against  the  heir  of  her  husband,  it  should  be 
enforced  through  the  Orphans'  Court.  But  she  urges  that  her 
claim  of  dower  out  of  the  portion  devised  to  her  late  husband  by 
his  mother  is  not  provided  for  by  our  intestate  laws,  her  hus- 
band's estate  having  terminated  at  his  death,  and  that  the  said 
claim  arises  entirely  at  common  law ;  and  for  this  reason,  and 
because  the  claim  cannot  be  divided,  and  part  adjudicated  in  one 
court  and  part  in  another,  and  for  the  additional  reason  that  her 
husband  did  not  die  sole  seised,  this  and  '''not  the  Orphans'  rjicooo 
Court  is  the  proper  tribunal  to  determine  the  cause. 

It  seems  to  me,  however,  that,  even  as  to  the  portion  devised 
by  the  mother,  the  plaintiff's  right  of  dower  is  governed  by  the 
statute.  We  look  to  the  principles  of  the  common  law  to  learn 
the  estates  out  of  which  dower  may  be  claimed :  but  the  amount 
of  it,  and,  in  most  cases,  the  remedy,  are  regulated  by  our  Acts 
of  Assembly.  I  should  infer,  from  the  1st  and  15th  sections  of 
the  Intestate  Act  of  8th  April,  1833,  that  the  legislature  intended 
to  settle  the  share  to  which  the  widow  should  be  entitled,  in  all 
cases  where  dower  at  common  law  could  be  claiined,  except  in 
cases  where  the  land  "  shall  have  been  sold  or  disposed  of  by 
will,  or  otherwise  limited  by  marriage  settlement,"  in  which  cases 
only  the  legislature  leaves  the  rights  as  they  formerly  stood.  I 
think,  therefore,  that  both  dowers  are  provided  for  by  the  Intes- 
tate Laws,  and  might  be  assigned  by  the  Orphans'  Court. 

But  the  husband  and  the  defendant  were  tenants  in  common, 
and  the  Orphans'  Court  has  no  jurisdiction  over  the  surviving 
tenant  in  common,  but  only  over  the  heirs  under  the  Intestate 
Laws ;  and  without  making  him  a  party  as  tenant  in  common 
this  dower  cannot  be  assigned.  The  remedy  is  therefore  neces- 
sarily transferred  to  this  court,  being  a  court  of  more  general 
jurisdiction:  Galbraith  v.  Green,  13  S.  &  R.  93;  Brown  v. 
Adams,  2  Whart.  188 ;  Romig's  Appeal,  8  Watts  415 ;  McMas- 
ters  V.  Carothers,  1  Penna.  R.  334. 

It  is  further  insisted  that  the  defendant  takes  under  the  devise 
of  his  mother,  as  to  what  was  her  third,  and  not  as  heir  of  the 
plaintiff's  husband,  and  that  the  remedy  in  the  Orphans'  Court 
exists  only  among  heirs.  But  it  seems  to  me  that  the  devise  of 
the  mother  was  exactly  according  to  the  course  of  descents  by 
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our  law,  and  that  the  defendant  does  therefore  take  by  descent 
and  not  by  devise;  and  I  decide  the  question  simply  on  die 
ground  that  the  husband  did  not  die  sole  seised.' 

The  motion  is  refused. 

The  plaintiff  obtained  judgment  for  her  dower,  and  also  for 
$1082  for  damages  for  detention  of  her  dower,  and  issued  thereon 
her  appropriate  executions.  On  the  writ  for  the  damages,  a  tract 
of  land  of  the  defendant  was  levied  upon  and  sold,  and  the  money 
brought  into  court  for  distribution.  The  matter  being  referred 
to  an  auditor,  he  reported  that  the  plaintiff  was  entitled  to  one- 
half  the  proceeds,  her  judgment,  the  junior  one,  being  for  a 
debt  that  was  itself  a  lien  on  that  part  of  the  land  which  de- 
scended through  her  late  husband. 

*To  this  distribution  the  creditors  and  the  defendant 
excepted,  on  the  ground  that  the  arrears  of  dower,  or 
damages  for  its  detention,  are  no  lien  until  judgment. 


♦283] 


The  Court,  Lowrib,  J.,  held  that  the  judgment  for  damages 
had  no  priority  over  other  judgments,  and  must  take  rank  in  the 
distribution  according  to  its  date. 

Distribution  accordingly. 


*258]     *In  the  Court  of  Quarter  Se8$ion$  of  Dauphin  OSninfy. 
Commonwealth  v.  William  Taylor  et  al. 

1.  The  owner  of  a  slare  has  a  right  to  seise  him  in  a  peaceable  manner, 
wherever  he  can  find  him  j  not  in  a  riotous,  tumnltaoas  and  unreasonable 
manner ;  and  if  resisted  by  force,  those  who  make  the  resistance  are  gniltj 
of  a  breach  of  the  public  peace. 

2.  If  forcibly  resisted  in  his  peaceable  attempt  to  recapture  his  fugitire  slave, 
the  owner  may  lawfully  use  sufficient  force  to  overcome  the  unlawfiil 
resistance  offered,  without  being  legally  chargeable  with  the  offence  of  riot 

1  This  case  went  up  to  the  Supreme  Court,  upon  this  and  other  points,  and 
was  affirmed,  though  no  opinion  was  delivered  on  this  point. 

(480) 


Digitized  by 


Google 


Vol.  m.]  COMMONWEALTH  v.  TAYLOR.  258 

The  history  of  the  case  will  sufficiently  appear  in  the  charge  of 
the  court,  delivered  by 

Pbaeson,  p.  J. — Gentlemen  of  the  jury : — The  Constitution  of 
the  United  States  and  laws  made  in  pursuance  of  its  provisions, 
are  the  supreme  law  of  the  land,  alike  binding  on  the  states  and 
the  people  thereof,  and  equally  obligatory  on  the  legislatures  of 
the  states,  as  on  the  judiciary  and  the  citizen.  Every  state  law 
enacted  in  violation  of  that  instrument,  is  utterly  void,  and  the 
judges  of  every  court  throughout  these  United  States  are  bound 
to  respect  the  Constitution  as  the  paramount  law  of  the  land  and 
disregard  all  legislation  which  violates  its  provisions.  All  power 
not  yielded  to  the  federal  government  is  reserved  to  the  states 
and  the  people,  and  the  legislatures  of  the  respective  states  may 
enact  such  statutes  as  they  see  proper,  not  prohibited  by  the  Con- 
stitution or  laws  of  the  United  States,  or  their  own  constitutions. 

Every  man  is  secured  in  the  possession  of  his  property,  of 
whatsoever  nature  or  character,  and  for  many  purposes  slaves  are 
considered  as  property,  and  for  ev^ry  purpose  the  right  of  the 
owner  must  be  respected. 

The  supreme  law  of  the  land  provides  that  "  no  person  held 
to  service  or  labor  in  one  state,  under  the  laws  thereof,  escap- 
ing into  another  state,  shall,  in  consequence  of  any  law  or  regu- 
lation, be  discharged  from  such  service  or  labor,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due."  Whatever  may  be  our  own  individual  opinions 
concerning  the  institution  of  slavery,  the  history  of  the  times 
when  the  Constitution  was  adopted  clearly  shows  that  without 
this  or  some  similar  provision  the  union  of  these  states  would 
never  have  taken  place,  and  the  history  of  the  present  times  is 
pregnant  with  evidence  that  without  its  faithful  fulfilment  on 
the  part  of  the  non-slaveholding  states,  it  cannot  be  continued. 
*  The  perpetuity  of  the  Union,  with  all  its  attendant  bless- 
ings, imperiously  demands  of  every  branch  of  the  state  L  *^ 
government,  executive,  legislative  and  judicial,  an  honest,  faithful 
and  strict  compliance  with  this  duty ;  that  no  impediments  shall 
be  thrown  in  the  way  of  the  slave  owner  in  reclaiming  his  pro- 
perty, either  by  the  enactment  of  improper  laws,  or  the  illegal 
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interference  of  the  people.  In  order  to  cttrj  into  effect  this 
provision  of  the  ConstitutioD^  an  Act  of  Congress  was  passed  in 
the  year  1793,  providing  a  mode  by  which  the  owner  should 
seize  and  remove  his  slave,  giving  him  the  right  of  manucaption 
in  the  first  instance,  and  providing  for  an  examination  before  a 
judge  of  the  United  States,  or  magistrate  of  the  state,  as  to  the 
right  of  ownership;  and  on  due  proof  of  its  existence,  an  ord^ 
is  directed  to  be  made  for  the  removal  of  such  fugitive.  The 
same  act  also  provides  pretty  severe  penalties  against  all  persons 
who  shall  obstruct  the  owner  in  the  seizure  or  removal  of  his  slave. 
The  constitutional  validity  of  all  the  provisions  of  this  act,  except 
that  part  conferring  jurisdiction  on  state  officers,  has  been  re- 
peatedly recognised  by  the  superior  courts  of  the  several  states, 
by  different  United  States  circuit  judges,  and  by  the  Supreme 
Court  of  the  United  States.  It  must  be  taken  to  be  the  law  of 
the  land,  binding  on  every  citizen. 

The  states  of  this  Union  have  the  constitutional  power  to  pro- 
hibit their  officers  from  carrying  Acts  of  Congress  into  effect ; 
the  federal  government  must  act  through  its  own  officers,  but  the 
state  governments  have  no  authority  to  prohibit  the  laws  of 
Congress  from  being  enforced  within  their  limits,  and  every  act 
of  state  legislation  enacted  for  such  object  is  utterly  and  entirely 
void.  The  state  legislature  may  protect  their  own  soil  and  their 
own  sovereignty  from  all  violation,  but  must  do  it  in  subserviency  to 
the  federal  compact.  Any  law  of  a  state,  interfering  with  the 
owner  of  a  fugitive  in  seizing  or  removing  him  under  the  Act  of 
Congress,  is  void. 

I  deem  these  preliminary  remarks  necessary  to  enable  the  jury 
properly  to  understand  the  rights  of  the  Commonwealth  and  the 
defendants  in  this  case. 

William  Taylor  and  eight  other  citizens  of  the  state  of  Virginia, 
stand  indicted  for  riot,  and  assault  and  battery.  The  indictment 
charges  them  in  different  counts,  with  a  riot  at  common  law ;  with 
the  same  offence  under  the  fourth  section  of  the  Act  of  the  3d  of 
March,  1847 ;  with  an  assault  and  battery,  and  wiUi  improperly 
using  the  prison  of  this  county  for  the  detention  of  persons 
claimed  by  them  as  fugitive  slaves. 

The  alleged  fugitives  were  arrested  here  on  a  charge  of  horse 

(482) 


Digitized  by 


Google 


Vol.  m.]  COMMONWEALTH  v.  TAYLOR.  259 

stealing  in  the  state  of  Virginia ;  were  committed  by  a  magistrate 
of  Harrisbnrg ;  brought  before  this  court  on  writ  of  habeas 
ctn-ptUj  and  the  commitment  declared  to  be  irregular^  after  ri^oQQ 
^which  witnesses  were  examined  by  us  in  relation  to  the 
charge,  and  we  decided  that  the  act  committed  did  not  amount  to 
larceny  and  directed  them  to  be  discharged.  The  keeper  of  the 
prison,  pursuant  to  our  mandate,  turned  them  out,  in  the  same  way 
he  has  always  been  in  the  habit  of  discharging  all  other  prisoners, 
by  unlocking  the  door  and  turning  them  into  a  kind  of  vestibule 
or  porch  which  leads  into  the  prison.  This  entrance  way  has 
no  door  to  it,  but  has  at  the  outer  termination  an  open  grated 
gate,  which  is  rarely  closed ;  is  never  fastened  by  a  lock,  but  has 
on  it  a  bolt  or  bolts,  which  can  be  readily  opened  from  either 
side. 

It  is  in  evidence  that  the  defendant,  on  learning  the  decision  of 
the  court  discharging  the  negroes,  stationed  themselves  within 
this  entrance  for  the  purpose  of  capturing  them  as  fugitive  slaves, 
and  on  their  being  turned  into  the  passage  by  the  jailor,  at  once 
seized  upon  their  persons,  detained  them  there  for  some  time, 
during  which  a  severe  struggle  ensued,  between  Mr.  Taylor  and 
those  assisting  him  and  the  alleged  fugitive  aided  by  some  negroes 
of  Harrisburg.  Finally  the  slaves  were  ironed,  and  about  that 
time  the  whole  party  was  directed  to  be  locked  up  in  prison  on 
account  of  a  supposed  breach  of  the  peace. 

On  this  state  of  facts  two  questions  arise  on  the  5th  and  6th 
cotints  of  the  indictment. 

1st.  Is  the  entrance  spoken  of,  part  of  the  prison?  and  2d. 
If  it  is,  does  the  detention  proved  come  within  the  inhibition  of 
the  6th  section  of  the  Act  of  1847. 

It  might  be  much  questioned  whether  the  entrance  referred  to 
is  a  part  of  the  prison  in  contemplation  of  law,  and  whether  it 
would  be  a  good  commitment  or  surrender  of  any  person  required 
to  be  put  in  goal  or  kept  there,  to  merely  place  him  in  this  open 
court  or  entrance,  which  is  without  lock,  or  mode  of  fastening, 
and  is  a  public  thoroughfare ;  but  we  decide  this  part  of  the  case 
on  other  grounds. 

The  intention  of  the  legislature  was  to  prevent  fugitive  slaves 
from  being  lodged  in  our  prisons  for  safekeeping,  as  had  been 
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castomarj  before  the  passage  of  the  Act  of  1847.  It  was  not 
intended  to  prohibit  the  master  from  seizing  them  wherever  thej 
could  be  found.  The  intention  of  the  defendants  does  not  ap- 
pear to  have  been  to  use  the  goal  as  a  place  of  detention  and  safe- 
keeping, but  to  receive  their  slaves  at  the  door  and  remove  them 
under  the  Act  of  Congress. 

If  detained  in  the  entrance,  it  was  in  consequence  of  their 
own  resistance  and  the  threatened  violence  in  the  street  It 
cannot  be  possible  that  such  accidental  detention  can  be  con- 
strued to  come  within  the  penalties  of  the  act,  which  are  prin- 
cipally directed  against  the  jailor  or  keeper  for  receiving  such 
persons  as  prisoners.  It  would  certainly  be  giving  this  law  a 
♦most  literal  construction  to  say  that  Mr.  Taylor,  or  apy 
J  other  man,  who  was  passing  along  the  street  with  his  slave, 
should  come  within  the  penalty  by  taking  shelter  in  this  entrance 
from  a  shower  of  rain  or  hail,  or  to  escape  from  the  violence  of  a 
mob.  We  give  these  instances  to  show  the  impropriety  of  such 
literal  construction  of  penal  Acts  of  Assembly.  It  looks  too  much 
like  the  attempted  interpretation  of  the  statute  prohibiting  the 
drawing  of  blood  in  the  streets  of  Bome,  which  was  ultimately 
construed  not  to  apply  to  the  case  of  a  surgeon  for  bleeding  a 
man  who  had  fallen  on  the  street  in  a  fit.  It  is  sticking  in  the 
letter  without  looking  to  the  spirit  of  the  act.  Judge  Baldwin, 
one  of  the  brightest  ornaments  of  the  legal  profession,  decided 
that  the  master  might  peaceably  enter  the  house  of  a  private 
citizen,  with  the  permission  of  the  owner,  to  arrest  his  slave,  and 
the  errand  being  lawful  he  would  not  be  a  trespasser :  Baldwin 
671.  Why  not,  then,  enter  the  vestibule  or  porch  of  one  of  our 
prisons  ?  We  are  clearly  of  opinion  that  the  5th  and  6th  counts 
of  the  indictment  are  not  supported,  and  that  no  offence  was  com- 
mitted which  comes  within  the  penalties  of  the  6th  section  of  the 
act. 

We  will  now  call  your  attention  to  the  third  and  fourth  counts 
which  are  founded  on  the  4th  section  of  the  Act  of  Assembly. 

If  this  section  bore  the  construction  which  some  persons  have 
given  to  it,  namely,  that  if  the  slaveholder  seizes  his  property, 
and  in  consequence  of  such  seizure  a  tumult  ensues,  without  any 
default  or  impropriety  of  conduct  on  his  part,  he  is  guilty  of  a 
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riot,  we  should  be  constrained  to  say  that  the  provision  of  the 
statute  is  contrary  to  the  Act  of  Congress,  and  therefore  void 
under  the  Constitution  of  the  United  States.  For  when  the  act 
of  Congress  gives  the  right  of  seizure,  it  would  be  destructive  of 
its  provisions  if  the  state  legislature  could  say,  ^^  you  may  seize, 
but  you  do  it  at  the  peril  of  suffering  fine  and  imprisonment,  if  in 
consequence  of  such  exercise  of  your  lawful  right,  other  people, 
or  the  slaves  themselves,  by  resistance,  cause  a  brawl  and  tumult 
to  the  disturbance  of  the  public  peace." 

The  authority  conferred  by  the  act  of  Congress  was  intended 
to  be  full  and  ample ;  to  give  the  same  power  of  recaption  by  the 
mere  act  of  the  owner  in  every  state  of  the  Union ;  and  Mas- 
sachusetts cannot  say  that  the  power  must  be  exercised  in  one 
way.  New  York  in  another,  and  Pennsylvania  in  a  third.  The 
owner  does  not  invoke  the  aid  of  the  state  laws,  nor  can  he  be 
prohibited  by  them.  But  we  do  not  believe  that  our  statute  will 
bear  such  construction ;  respect  for  the  legislature  will  lead  us  to 
interpret  it  quite  differently.  We  cannot  concede  that  the  legisla- 
ture of  Pennsylvania  ever  intended  to  pass  an  act  of  nullification, 
in  effect  or  principle.  The  interpretation  which  we  *give  rjitogo 
to  our  act  is  the  same  which  we  should  put  on  the  act  of 
Congress  itself,  and  the  same  that  the  latter  has  received  by  the 
superior  courts  of  the  country,  that  the  owner  of  a  slave  has  a 
right  to  seize  him  in  a  peaceable  manner  wherever  he  can  find 
him,  not  in  a  riotous,  tumultuous  and  unreasonable  manner,  and 
if  resisted  with  force,  those  who  make  such  resistance  are  guilty 
of  a  breach  of  the  public  peace,  and  must  be  answerable  for  the 
consequences.  This  is  giving  to  the  master  all  the  rights  which 
he  can  claim  under  the  act  of  Congress,  and  all  the  authority 
which  the  owner  of  any  other  species  of  property  has  by  the  com- 
mon law,  to  retake  it  peaceably. 

Judge  Baldwin,  in  the  case  already  referred  to,  declares  that  the 
owner  of  a  fugitive  slave  has  all  the  powers  of  seizure  which  is 
vested  in  special  bail,  to  take  his  principal.  He  may  seize  him 
wherever  he  can  find  him,  in  any  state  of  the  Union,  by  night  or 
by  day,  on  Sunday  or  week  day,  but  must  do  it  in  a  reasonable  and 
peaceable  manner.  If  resisted  with  force,  he  has  a  right  to  use 
sufficient  force  to  overcome  such  resistance ;  to  call  in  the  aid  of 
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his  friends  for  the  purpose ;  and  the  blame  and  ponishment  most 
fall  on  the  party  who  thus  unlawfully  resists  the  execution  of  the 
law.  If  bail,  with  a  regular  bail  piece  in  his  hand,  should  in  the  first 
instance  attack,  strike  and  beat  his  principal,  he  would  be  clearly 
guilty  of  a  breach  of  the  peace ;  he  must  first  lay  his  hands  gently 
upon  him,  or  attempt  to  do  it,  and  if  resisted  with  force,  may  repel 
such  resistance  by  force.  Just  so  here.  The  master  must  first 
endeavor  peaceably  to  take  his  slave ;  if  forcibly  resisted  he  may 
use  sufficient  force  to  overcome  such  resistance.  Should  he  com- 
mence by  violence  and  tumult,  and  seize  his  property  in  a  riotous 
and  unreasonable  manner,  he  would  not  be  protected  by  the  Act  of 
Congress,  and  would  come  within  the  prohibition  of  the  Act  of 
Assembly  and  the  principles  of  the  common  law.  By  a  fair  and 
reasonable  construction  of  this  statute,  it  has  not  changed  the  pro- 
visions of  the  common  law  as  to  the  ofience,  and  has  merely  affixed 
a  specific  penalty  to  that  which  was  previously  punishable  at  the 
discretion  of  the  court. 

It  is  for  the  jury  to  decide,  from  the  evidence,  whether  the  de- 
fendants have  been  guilty  of  a  riot,  as  charged  in  the  second  and 
fourth  counts  of  the  indictment,  and  that  will  depend  on  which 
party  commenced  using  unlawful  force. 

If  George  Brock  and  Samuel  Wilson  were  the  slaves  of  William 
Taylor,  as  claimed,  and  the  other  defendants  were  there  as  his 
assistants,  requested  by  him  to  aid  in  their  arrest,  and  the  slaves, 
on  being  turned  out  of  prison,  commenced  the  attack  oh  their 
master  and  his  assistants,  the  latter  are  not  guilty  of  a  riot  within 
the  meaning  of  the  Act  of  Assembly.  If,  on  the  other  hand,  as 
soon  as  the  slaves  came  out  of  the  lock-up,  their  master,  *or 
-I  those  accompanying  him,  made  an  attack  upon  and  com- 
menced beating  them,  they  are  guilty  of  a  riot  as  charged  in  that 
count. 

Their  legal  mode  of  proceeding  was  to  attempt  peaceably  to 
arrest  and  secure  the  fugitives,  and  if  forcibly  resisted  they  could 
lawfully  use  sufficient  force  to  overcome  such  resistance,  with- 
out being  chargeable  with  a  riot.  According  to  the  state- 
ment of  those  who  were  in  the  immediate  vicinity  and  had  the 
best  opportunity  of  seeing,  the  resistance  commenced  on  the  part 
of  the  slaves.     Of  that  you  are  the  sole  judges. 
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We  shall  now  proceed  to  consider  the  first  and  second  counts, 
which  are  for  riot  and  assault  and  battery  at  common  law. 

The  same  general  principles  apply  to  these  counts  as  to  the  last, 
80  far  as  regards  the  commencement  of  the  affray.  If  the  men 
attempted  to  be  arrested  were  the  slaves  of  Mr.  Taylor,  and  had 
fled  from  his  service  in  Virginia,  he  had  a  right  to  peaceably 
seize  them,  as  before  stated,  and  if  resisted  by  them  or  others,  to 
use  sufficient  force  to  overcome  such  resistance,  and  effect  their 
capture  and  security.  But  even  if  improperly  and  illegally  rer 
sisted  in  the  first  instance,  the  master  and  his  assistants  must  use 
no  more  force  than  is  necessary  to  overcome  such  resistance,  and 
the  moment  they  have  it  in  their  power  to  secure  them  without 
further  violence,  are  bound  to  desist.  Did  they  do  so  ?  If  on  a 
careful  consideration  of  all  the  evidence  you  are  of  opinion  that 
no  more  force  was  used  than  was  necessary,  they  are  not  guilty 
of  the  offence  charged,  provided  the  violence  was  commenced  by 
the  slaves,  who  had  no  right  by  law  to  raise  a  finger  against  their 
master,  unless  unlawfully  set  upon  by  him.  If  the  defendants 
persisted  in  beating  the  negroes  after  the  latter  were  unable  to 
resist,  or  had  ceased  opposition,  it  is  wanton  cruelty,  and  renders 
them  guilty  of  an  assault  and  battery,  and  when  done  by  three 
or  more  persons  acting  in  concert,  of  a  riot  also. 

In  determining  as  to  the  degree  of  violence  or  force  necessary 
and  proper  to  be  used  by  the  defendants,  you  will  take  into  con- 
sideration all  the  circumstances  of  the  case.  The  parties  stood 
as  nine  or  ten  opposed  to  three.  The  greater  number  had  weapons, 
at  least  canes,  whilst  the  others  were  unarmed.  But  on  the  other 
hand,  there  was  a  multitude  of  threatening  negroes  in  the  street 
ready  to  render  assistance,  and  one  or  two  actually  assisting. 
The  defendants  might,  therefore,  very  naturally  consider  it  neces- 
sary to  overcome  and  crush  the  resistance  immediately,  least  they 
in  their  turn  should  be  overpowered  by  numbers  and  their  pro- 
perty rescued.  Besides,  the  resistance  by  the  slaves  is  illegal ; 
proper,  reasonable  and  necessary  force  on  the  part  of  the  master 
legal.  The  latter  is  responsible  only  for  an  improper  use  offeree 
in  the  beginning,  or  when  resisted,  '^'nsing  more  force  than  fmqa 
was  necessary  and  proper  to  overcome  it.  Everyman  who 
rendered  aid  or  encouragement  to  the  negroes  in  opposing  their 
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master,  by  act  or  word,  is  a  violator  of  the  law.  Mr.  Taylor  and 
his  assistants  came  here  under  the  sanction  of  the  Act  of  Con- 
gress, and  must  be  protected  in  all  tiieir  legal  rights  from  unlawful 
violence.  So  long  aa  they  act  within  the  provisions  of  the  law, 
it  spreads  a  shield  over  and  around  them  which  no  state  legislation 
can  pierce  or  break  down,  but  should  they  go  beyond  its  pro- 
tection, they  immediately  become  answerable  to  our  laws.  They 
do  not  bring  with  th^n  any  of  the  powers  conferred  on  the  master 
over  his  slave  by  the  laws  of  Virginia.  Each  state  is  sovereign 
and  independent  within  its  own  limits.  If  authorized  by  the  laws 
of  Virginia  to  punish  the  slave  by  stripes  and  beating,  for  having 
absconded  or  violated  any  other  duty,  they  would  possess  no  such 
power  here,  but  in  that  particular  must  conform  to  the  laws  of 
Pennsylvania.  Under  the  federal  compact  we  are  bound  to  re- 
spect that  as  property  here  which  the  law  there  has  declared  to 
be  such,  and  to  give  to  the  owner  the  full  right  to  repossess  him- 
self of  it  which  the  Act  of  Congress  confers,  and  we  are  also 
bound  to  prevent  every  citizen  of  this  state  from  interfering  with 
his  rights,  and  to  punish  all  who  do  unlawfully  interfere. 

The  morality  or  immorality  of  slavery  as  an  institution,  you 
have  no  right  to  consider.  It  is  sanctioned  by  the  laws  and  con- 
stitution of  the  country,  which  are  alike  obligatory  on  all.  The 
immorality,  if  it  exists,  does  not  rest  at  your  door,  you  are  not 
responsible  for  it ;  but  you  would  be  highly  culpable  were  you,  on 
account  of  any  theoretic  ideas  on  that  subject,  to  fail  in  enforcing 
the  laws  of  the  land.  The  same  constitutional  provision  which 
enables  the  master  to  seize  his  slave  absconding  into  Pennsylvania, 
will  enable  the  citizen  of  this  state  to  seize  his  apprentice  fleeing 
into  the  state  of  Virginia,  or  special  bail  to  arrest  and  bring  back 
his  principal  from  the  most  distant  state  of  the  Union.  It  is  only 
by  virtue  of  the  federal  constitution  that  the  worst  of  malefactors 
can  be  arrested  and  returned  for  punishment,  if  once  escaped  be> 
yond  our  jurisdiction ;  and  should  we  refuse  to  perform  our  share 
of  the  federal  compact,  with  what  face  can  we  call  upon  any  of 
our  sister  states  to  perform  theirs  ?  Should  we  permit  the  law  to 
be  violated  with  impunity  on  the  subject  of  slavery,  we  have  no 
security  that  it  will  be  observed  on  any  other.  The  illegal  punish- 
ment which  we  impose  on  others  in  one  case,  may  be  inflicted  on 
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ourselves  in  the  next.  We  cannot  better  illustrate  oar  views  as 
to  the  propriety  and  necessity  of  rendering  obedience  to  the  laws 
than  by  quoting  a  portion  of  the  very  able  opinion  of  Judge 
Baldwin,  on  a  similar  occasion.  The  learned  Judge  in  his  charge 
to  the  jury,  stated :  "  If  this  spirit  pervades  the  *country ;  r^o^S 
if  public  opinion  is  suffered  to  prostrate  the  laws  which 
protect  one  species  of  property,  those  who  lead  the  crusade  against 
slavery,  may  at  no  distant  day,  find  a  new  one  directed  against 
their  lands,  their  stores  and  their  debts ;  if  a  master  cannot  retain 
the  custody  of  his  slave,  apprentice  or  redemptioner,  a  parent 
must  give  up  the  guardianship  of  his  children,  bail  have  no  hold 
on  their  principal,  the  creditor  cannot  arrest  his  debtor  by  lawful 
means,  and  he  who  keeps  the  rightful  owner  of  lands  or  chattels 
out  of  possession  will  be  protected  in  his  trespasses.  When  the 
law  ceases  to  be  the  test  of  right  and  remedy ;  when  individuals 
undertake  to  be  its  administrators  by  rules  of  their  own  adoption, 
the  bonds  of  security  are  broken  as  effectually  by  the  severance 
of  one  link  from  the  chain  of  justice  which  binds  man  to  the  laws 
as  if  the  whole  was  dissolved." 

The  counsel  prosecuting  this  case  have  urged  that  the  remedy 
by  recaption  is  and  must  be  a  peaceable  remedy,  that  no  man  is 
permitted  to  repossess  himself  of  lands  or  goods  by  force.  We 
have  already  instructed  you  that  such  is  the  law ;  that  the  peace 
of  the  community  is  of  higher  importance  than  the  mere  private 
right  of  property.  But  to  render  the  man  criminally  responsible 
who  endeavors  to  retake  his  property,  the  force  must  be  directed 
against  society,  not  against  the  property  itself,  and  if  no  force 
was  permitted  to  be  used  by  the  master  against  his  absconding 
slave,  it  would  be  but  an  empty  and  naked  right  without  a  remedy. 
It  would  certainly  be  in  a  most  rare  instance  that  the  master  could 
get  him  home  by  mere  persuasion  ;  he  can,  therefore,  after  using 
reasonable  means  of  gentleness,  resort  to  so  much  force  as  may  be 
found  necessary  to  effect  the  object,  and  for  that  purpose  bring 
with  him  such  friends  or  assistants  as  the  occasion  may  demand, 
taking  into  account  the  contemplated  resistance,  either  from  the 
slaves  or  others.  We  do  not  say  a  citizen  of  Virginia  could  bring 
with  him  into  Pennsylvania,  when  pursuing  his  fugitive  slave,  a 
regiment,  battalion,  or  even  company,  of  armed  men.   Such  mili- 
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tary  array  would  naturally  strike  terror  into  our  citizens ;  but  that 
would  be  an  extreme  case.  Was  the  number  here  reasonable? 
Three  or  more  slaves  were  expected  to  be  seized ;  no  aid  could  be 
hoped  for  from  our  citizens ;  the  laws  of  this  state  rendered  no 
assistance,  and  our  state  officers  were  forbidden  to  interfere. 
Judging  from  past  experience,  resistance  might  be  expected  from 
our  colored  population,  and  at  that  time  no  warrant  could  be 
issued  even  by  a  United  States  judge.  Under  these  circumstances 
we  do  not  consider  the  number  of  persons  acting  together  un- 
reasonable. 

Were  these  men  the  slaves  of  William  Taylor,  and  had  they 
fled  from  his  service  in  Virginia  ? 

*If  they  were  not,  he  and  those  assisting  him  were 
J  clearly  guilty  of  a  riot.     If  they  were,  then  the  principles 
which  we  have  laid  down  apply. 

Mr.  McCormick  testifies  that  he  knew  the  mothers  of  Brock 
and  Wilson,  that  both  were  slaves  for  life,  and  were  not  manu- 
mitted. 

Brock  belonged  to  the  witness's  father,  and  on  partition  of  his 
estate  after  his  decease,  was  awarded  to  the  witness,  who  had  him 
many  years  in  his  possession,  and  knore  than  a  year  since  sold 
him  to  Mr.  Taylor,  who  held  him  under  such  purchase  till  he  ab- 
sconded in  July  last.  That  Samuel  Wilson  belonged  to  Mr.  Tay- 
lor's father,  who  died  intestate,  and  after  his  death,  Samuel  was 
awarded  to  the  defendant  by  commissioners  appointed  to  divide 
the  estate,  and  the  man  has  been  in  Mr.  Taylor's  exclusive  pos- 
session, claimed  as  a  slave,  for  the  last  three  years  and  upwards. 

This,  if  believed,  is  sufficient  evidence  of  ownership.  Both 
Judges  Baldwin  and  Grier  have  decided  that  the  peaceable  and 
undisputed  possession  of  a  negro,  claimed  as  a  slave,  is  sufficient 
evidence  of  his  being  such,  against  all  the  world  except  the  slave 
himself,  on  a  question  as  to  his  right  to  freedom ;  and  the  latter 
named  judge  states  that  he  would  hold  it  good  on  a  question  of 
removal  without  the  production  of  the  will  by  which  he  was  be- 
queathed to  the  claimant. 

If  the  present  question  was  raised  between  the  alleged  master 
and  the  person  claimed  as  a  slave,  as  to  the  right  of  the  latter  to 
his  freedom,  we  should  hold  the  master  to  strict  proof  of  owner- 
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ship,  by  requiring  the  production  of  every  record  referred  to  by 
the  witness,  but  in  questions  of  the  present  character,  either  a 
general  or  special  property  is  sufficient. 

One  other  question  remains  open  for  your  consideration.  Was 
the  beating  inflicted  on  the  negroes  cruel,  barbarous  and  unne- 
cessary ?  If  it  was,  the  defendants  are  guilty  of  an  assault  ai^d 
battery.  We  would  not  suffer  the  cruel  and  barbarous  treatment 
even  of  domestic  animals,  still  less  of  human  beings.  Of  that 
you  must  judge  from  all  the  evidence  in  the  case. 

Complaint  has  been  made  by  the  defendant's  counsel,  of  their 
original  arrest  and  imprisonment. 

It  was  done  by  order  of  this  court  from  the  necessity  of  the 
case.  A  statement  was  made  that  there  was  a  great  riot  in  and 
about  the  prison,  that  much  blood  had  been  shed,  and  still  worse 
results  might  be  expected,  and  that  a  number  of  persons,  both 
white  and  colored,  were  then  fighting  within  the  prison  walls. 
We  directed  the  gates  to  be  closed  and  secured,  so  as  to  retain 
those  within  who  were  already  there,  and  keep  all  other  persons 
out.  We  ordered  those  in  the  street  to  be  arrested  or  dispersed 
by  a  military  force,  and  those  within  to  be  locked  up  separately. 
♦After  quiet  was  restored  the  defendants  were  brought  rMQ*T 
before  the  court  on  a  writ  of  habeas  corpus^  and  after 
hearing  the  evidence  on  the  part  of  the  Commonwealth,  were 
bound  over  to  answer  for  a  breach  of  the  peace.  You  must  not 
in  your  decision  of  this  cause  be  influenced  in  the  slightest  de- 
gree by  the  action  of  the  court  on  that  occasion,  as  we  heard  the 
witnesses  on  the  part  of  the  prosecution  only,  whilst  you  have 
had  most  important  additional  evidence  on  both  sides,  which  has 
given  to  the  case  quite  another  aspect ;  and  we  mention  the  cir- 
cumstance with  no  other  view  than  to  guard  you  against  being 
influenced  by  the  former  action  of  the  court. 

One  question  only  remains.  If  you  acquit  the  defendants  you 
must  then  decide  whether  the  county,  the  prosecutor,  or  the  de- 
fendants shall  pay  the  costs  incurred. 

If  you  believe  the  defendants  justifiable,  it  would  be  a  case  of 
great  hardship  to  impose  costs  on  them.  The  prosecution  com- 
menced in  the  manner  stated,  and  although  there  is  evidence  that 
a  private  person  about  the  same  time  made  complaint  against  the 

(491) 


Digitized  by 


Google 


267  COMMONWEALTH  v.  TAYLOIL  [A.  L.  J. 

defendants  and  commenced  a  prosecution,  yet  if  he  was  not  actu- 
ated by  improper  motives,  or  has  not  carried  on  the  prosecution 
against  light  and  knowledge,  there  might  be  some  impropriety  in 
imposing  the  costs  on  him.  It  is  urged  that  this  is  not  a  proper 
case  to  inflict  the  costs  on  the  county ;  bat  if  a  portion  of  the 
people  here  raised  a  mob,  and  our  peace  officers  failed  promptly  to 
redress  it,  and  pursue  such  a  course  as  would  protect  these  stran- 
gers in  their  lawful  rights,  it  is  but  just  and  proper  that  the 
county  should  suffer  for  such  delinquency. 

At  the  time  this  prosecution  was  commenced  it  presented  a 
question  of  great  moment  to  the  public,  how  far  the  master  might 
use  force  in  retaking  his  slave,  and  the  degree  of  violence  which 
would  render  him  criminally  responsible?  Then  there  was  no 
lawful  mode  of  seizure  but  by  the  mere  act  of  the  master  or  his 
agent*  He  could  not  invoke  the  assbtance  of  the  law  or  its 
officers,  or  obtain  the  benefit  of  a  judicial  decision.  Under  the 
Act  passed  at  the  last  session  of  Congress,  every  fugitive  may 
hereafter  be  seized  under  a  warrant  issued  by  a  lawful  officer,  and 
even  objectionable  as  that  law  is  supposed  by  many  to  be,  it  is 
certainly  safer  for  the  peace  and  happiness  of  the  community 
than  the  law  of  force.  It  is  better  to  have  the  decision  of  even 
incompetent  officers,  than  to  permit  every  man  to  be  a  judge  in 
his  own  case.  Before  the  passage  of  that  act,  every  city,  town, 
and  village  of  our  Commonwealth  was  subject  to  riots  and  broils 
by  the  efforts  of  citizens  from  the  southern  states  to  exercise 
their  undoubted  rights  under  the  constitution  and  laws  of  the 
United  States.  Now  all  is  settled  peaceably.  The  importance 
of  this  prosecution  has  therefore,  dwindled  *into  compar- 
^  ative  insignificance,  but  nevertheless,  you  must  patiently, 
honestly  and  impartially  pass  upon  the  evidence  before  you,  and 
decide  the  cause  according  to  the  principles  we  have  laid  down 
for  your  guidance. 

Verdict  not  guilty ;  county  for  costs. 
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In  the  United  States  District  Court  for  the  Eastern  District  of 
Pennsylvania.    In  Admiralty. 

Sanderson  v.   The  Columbus. 

November^  1850. 

1.  It  is  a  rule  founded  altogether  in  reason,  and  long  and  thoroughly  recog- 
nised in  the  admiraltj,  that  on  the  open  seas,  Tessels  going  free  shall  give 
way  to  those  that  are  going  close-haulefd ;  and  the  correlative  is  equalljr 
well  established,  that  a  vessel  going  close-hauled,  when  meeting  a  vessel 
going  free,  shall  hold  her  course. 

2.  A  steamer  is  to  be  regarded  as  a  yessel  going  free,  and  must  give  waj  in 
consequence  to  a  sailing  vessel  going  close-hauled. 

3.  A  Tessel  going  close-hauled  and  meeting  a  steamer,  shall  not  be  at  libertjr 
to  change  her  course. 

Kane,  J. — The  leading  facts  upon  which  my  decree  in  this 
case  will  rest  are  these : 

The  steam  propeller  Columbus  left  Philadelphia  on  the  SOth 
of  November,  1848,  for  Charleston,  S.  C,  and  at  half-past  two 
o'clock  in  the  morning  of  the  Sd  December  (civil  time),  she  was 
in  the  neighborhood  of  Cape  Lookout  Shoals,  heading  southwest, 
on  her  starboard  tack,  going  about  nine  knots  an  hour. 

The  schooner  Mission,  a  new  vessel  of  112  tons,  was  returning 
to  Edenton,  N.  C,  with  a  cargo  of  salt  from  Rum  Key.  She 
was  on  her  larboard  tack,  steering  northeast,  going  at  the  ratQof 
five  knots,  or  something  less. 

The  wind  was  fresh  from  the  northwest;  the  sea  was  rough 
from  the  action  of  a  southeast  wind  that  had  prevailed  for  some 
days  before;  it  was  a  starlight  night. 

It  is  said  that  the  two  vessels  were  about  three  hundred  yards 
from  each  other,  perhaps  less,  perhaps  a  little  more,  when  the 
look-out  man  of  the  steamer  saw  the  schooner  approaching,  bear- 
ing about  a  point,  or  a  point  and  a  half,  on  the  steamer's  larboard 
bow.  The  engine  was  stopped  at  once  and  reversed ;  but  there  was 
no  hail  on  either  side,  and  neither  vessel  varied  her  course.  The 
consequence  was  a  collision  of  the  steamer's  bow  and  the  star- 
board quarter  of  the  schooner,  and  the  schooner  sank  immediately. 

Whatever  of  controversy  there  may  be  as  to  other  supposed  or 
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asserted  facts,  I  believe  there  is  nothing  in  this  succinct  recital  I 
have  made,  which  does  not  consist  with  the  proofs  exhibited  in 
the  case,  and  relied  on  by  the  respondents ;  and,  if  my  views  are 
just,  it  is  not  necessary  to  go  beyond  it.  The  question,  whether 
the  captain  of  the  schooner  was  or  was  not  improperly  below  at 
the  time  of  collision,  or  whether  the  look-out  man  of  the  schooner 
was  asleep,  it  might  perhaps,  be  difficult  *to  decide ;  since 
-■  the  two  persons,  whose  evidence  upon  it  would  be  of  most 
interest  were  lost  with  the  vessel.  But  the  present  issue  connects 
itself  no  further  with  the  conduct  of  the  parties,  than  as  that 
conduct  may  have  contributed  to  bring  about  the  collision. 

I  am  to  decide  the  simple  question — ^Was  the  collision  occa- 
sioned by  the  fault  of  one,  or  of  the  other  vessel,  or  was  it  un- 
avoidable ?  And  this  question,  though  perhaps  at  first  glance  an 
embarrassing  one  to  a  person  unfamiliar  with  those  usages  of 
navigation  that  form  part  of  the  law  of  the  sea,  admits  of  an  easy 
solution  with  reference  to  them.  I  have  been  a  little  surprised 
to  learn  from  some  of  the  skilful  seamen  who  have  been  examined 
in  this  case,  how  little  is  known  of  those  usages  on  shipboard. 

It  is  a  rule,  founded  altogether  in  reason,  and  long  and  thor- 
oughly recognised  in  the  Admiralty,  that  on  the  open  seas,  ves- 
sels going  free  shall  give  way  to  those  that  are  going  close- 
hauled;  and  the  correlative  is  equally  well  established,  that  a 
vessel  going  close-hauled,  when  meeting  a  vessel  going  free,  shall 
hold  her  course.  These  are  absolute  rules  ;  and  the  vessel  that 
violates  either  of  them  becomes  answerable  for  any  collision  which 
may  be  the  consequence. 

The  reason  of  them  is  plain.  The  vessel  going  free  has  the 
command  of  her  movements  much  more  fully  than  the  one  that  is 
close-hauled.  She  can  pass  in  either  direction  by  a  simple  incli- 
nation of  her  helm,  and  without  considerable  loss  of  way ;  while 
the  close-hauled  vessel,  can  turn  only  in  one  direction,  unless  she 
goes  into  stays,  and  loses  her  course  by  the  manoeuvre ;  hence 
the  duty  of  the  vessel  going  free.  And  as  the  vessel  going  close- 
hauled  might,  by  changing  her  course,  place  herself  in  the  way 
of  the  other  vessel,  while  that  was  conforming  to  the  rule  for  the 
purpose  of  avoiding  her,  the  duty  enjoined  on  the  close-hauled 
vessel  is  equally  reasonable. 
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The  same  considerations  wliich  at  first  suggested  these  rules 
for  sailing  vessels,  have,  since  steam  has  begun  to  be  extensively 
applied  as  a  motive  power  in  navigation,  grafted  on  them  a  rule 
applicable  to  steamers;  viz:  that  a  steamer  shall  be  regarded 
always  as  a  vessel  going  free,  and  must  give  way  in  consequence 
to  a  sailing  vessel  going  close-hauled.  And  this  extension  of  the 
first  rule  implies  a  similar  extension  of  the  second ;  viz  :  that  a 
vessel  going  close-hauled,  and  meeting  a  steamer,  shall  not  be  at 
liberty  to  change  her  course.  I  have  not  indeed  met  a  reported 
case,  which  called  for  the  enunciation  of  the  rule  thus  modified ; 
but  I  cannot  doubt  that  as  the  argument  which  led  to  the  original 
rule  would  apply  with  equal  force  to  its  modification  also,  the 
courts  of  admiralty  would  enforce  both  alike. 

'*'The  application  of  these  rules  to  the  few  facts  I  have  r:ieO70 
recited,  may  decide  the  present  case.  It  was  the  duty  of 
the  Mission  to  hold  her  course ;  and  it  is  conceded  that  she  did 
so.  The  steamer,  on  the  other  hand,  was  bound  to  give  way,  not 
merely  to  check  her  progress,  but  to  change  her  course ;  in  a  word, 
to  prevent  the  collision.    It  is  conceded  that  she  did  not  do  so. 

To  relieve  herself  from  the  liability  which  should  follow  from 
this  state  of  facts,  two  excuses  are  ofiered  on  behalf  of  the 
steamer :  1.  That  when  the  schooner  was  first  descried,  the  dis- 
tance between  the  two  vessels  was  not  sufficient  to  permit  the 
steamer  to  give  way  in  time ;  2.  That  from  the  courses  the  two 
vessels  were  steering,  heading  nearly  towards  each  other,  with  but 
three  points  of  the  compass  or  about  thirty-four  degrees  of  diver- 
gence between  them,  the  steamer  could  not  know  in  time  which 
way  the  schooner  was  steering,  and  could  not  decide  therefore  in 
which  direction  she,  the  steamer,  ought  to  pass  in  order  to  avoid 
her. 

The  first  of  these  excuses  is  clearly  a  mistake,  if  the  evidence 
is  correct  that  the  steamer  had  overcome  or  nearly  overcome  her 
momentum  before  the  collision.  For  it  requires  no  argument  to 
show  that  a  steamer  going  nine  knots  an  hour  can  change  her 
direction  by  shifting  her  helm  much  more  promptly  than  she  can 
bring  herself  to  a  state  of  rest  in  the  water  ;  and  this  remark  is 
especially  true  of  propellers  generally,  which  answer  their  helm 
more  readily  than  other  vessels,  and  is  sworn  to  be  true  in  refer- 
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ence  to  the  Columbus.  Besides,  it  is  demonstrable  from  the  alle- 
gations of  the  witnesses  themselves,  which  are  in  proo^  that  the 
accident  could  not  have  taken  place  had  the  steamer  changed  her 
helm  in  either  direction,  or  had  she  even  kept  on  her  way.  The 
medium  rate  of  the  steamer's  motion  from  the  moment  of  seeing 
the  schooner  to  the  moment  of  the  encounter  was  about  4]^  knots, 
or  a  little  more :  I  say  a  little  more,  because  the  steamer  was 
going  at  the  rate  of  nine  knots  an  hour  at  first,  and  because  I 
think  the  manner  in  which  the  two  vessels  struck,  and  the  char- 
acter of  the  injury  sustained  by  the  schooner,  as  well  as  the  fact 
that  one  of  the  drowning  seamen  from  the  wreck  drifted  past  the 
steamer,  go  to  show  that  the  steamer's  motion  had  not  been 
entirely  arrested  when  they  came  together.  The  schooner's  rate 
of  motion,  being  something  less  than  five  knots  or  about  the  same 
as  the  medium  rate  of  the  steamer,  the  two  vessels  passed  over 
very  nearly  equal  spaces  in  the  same  time,  and  a  simple  trigono- 
metrical computation  from  the  elements  given  in  the  evidence, 
(viz.  their  distance  800  yards,  and  their  bearing  Ij^  points),  de- 
termines for  us  that  each  passed  over  157  yards  before  they  met. 
Had  the  steamer  kept  up  her  speed  of  nine  knots,  she  would  have 
passed  over  more  than  800  yards  instead  of  3  57 ;  and  as  her 
♦0711  ^^^8*^  ^  *only  165  feet,  and  the  schooner's  only  76,  it  is 
J  clear  they  would  have  passed  each  other  in  safety.  Aji- 
other  result  from  the  same  computation  is,  that  the  vessels  were 
approaching  each  other  for  about  a  minute  and  an  eighth  after  the 
schooner  was  descried,  a  space  of  time  abundantly  sufficient  to 
have  allowed  the  steamer  to  give  way  by  changing  her  helm. 
The  second  excuse  ofiFered  involves  two  questions : 
1.  Was  there  time  enough  after  the  schooner  was  seen  to  de- 
termine the  direction  of  her  course  from  on  board  the  steamer. 
2.  If  there  was  not,  was  it  the  fault  of  the  steamer  that  the 
schooner  was  not  seen  sooner. 

1.  The  broadside  of  the  schooner,  with  her  sail  set,  was  in 
fact  more  than  90  feet  long,  and  seen  obliquely  firom  the  steamer's 
bow  in  the  direction  indicated  by  the  evidence,  she  presented  a 
surface  of  80  feet  at  right  angles  to  the  line  of  view.  She  was 
heading  northward,  across  the  bow  of  the  steamer,  close-hauled; 
and  her  apparent  rate  of  motion,  as  seen  by  the  look-out,  before 

(496) 


Digitized  by 


Google 


Vol.  ni.]       SANDERSON  v.  THE  COLUMBUS.  271 

the  steamer  slacked  her  speed,  was  less  than  that  of  the  steamer 
about  2^  feet  per  second.  Had  she  been  heading  eastward  of  the 
steamer's  bow,  she  would  have  been  going  free,  with  the  wind 
abeam ;  and  the  apparent  difference  between  the  rates  of  motion 
of  the  two  vessels,  as  seen  by  the  look-out,  would  then  have 
been  6f  feet  a  second.  Or,  in  other  words,  the  vessels  would  in 
one  case  have  appeared  to  be  nearing  each  other  at  the  rate  of 
IJ,  and  in  the  other  of  4J  knots.  Now,  I  am  not  enough  of  a 
seaman  to  decide,  whether  the  practised  eye  of  a  good  look-out 
man  would,  or  would  not,  have  been  able  so  to  mark  the  differ- 
ence in  appearance  and  rate  of  motion  in  the  two  cases,  as  to 
determine  at  once  in  which  direction  the  sail  he  saw  was  heading. 

2.  But  on  the  other  point,  I  have  no  diflSculty.  The  evidence 
is  that  the  night  was  clear ;  and  it  is  the  opinion  of  the  skilful 
shipmasters  who  heard  the  case  with  me  as  assessors,  that  in 
such  a  night,  a  vessel  keeping  a  proper  look-out,  should  have 
seen  another  approaching  her,  1^  point  off  her  bow,  at  a  much 
more  considerable  distance.  I  have  myself  made  the  trial ;  and 
though  not  by  any  means  a  person  of  more  acute  vision  than 
landmen  generally,  I  have  no  difficulty  in  discerning  objects 
against  the  horizon,  not  larger  than  the  Mission  appeared ;  seen 
obliquely,  at  a  distance  nearly  the  double  of  800  yards.  And  I 
agree  therefore  with  them  in  thinking  that  the  fault  in  which 
this  collision  had  its  origin  is  imputed  to  the  want  of  proper 
look-out  on  the  part  of  the  steamer. 

I  have  thus  far  discussed  the  case  upon  the  premises  put  for- 
ward by  the  respondents.  All  the  evidence,  indeed,  except  that 
of  the  schooner's  helmsman,  the  only  survivor  of  her  crew, 
who  saw  nothing,  and  from  his  position  could  see  nothing  till 
'^'tho  steamer  was  cutting  through  his  deck,  all  the  rest  1-41070 
of  the  evidence  is  from  persons  on  board  the  steamer, 
and  of  these  only  the  look-out  man  and  the  mate  saw  the  schooner 
before  the  two  vessels  were  in  contact.  It  could  scarcely  be  ex- 
pected that  the  look-out  man  should  attest  his  own  want  of  vigi- 
lance ;  and  it  is  not  to  make  a  serious  imputation  against  him, 
to  admit  that  he  cannot  now  recall  with  unbiased  accuracy  the 
collateral  incidents  of  a  catastrophe,  to  which  he  was  at  least  a 
painfully  interested  witness,  if  not  a  responsible  party. 
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I  confess,  that  after  looking  carefully  through  all  the  testi- 
mony, I  am  not  without  my  doubts,  whether  the  schooner  was 
seen  at  all,  until  she  approached  nearer  than  the  witnesses  repre- 
sent. There  is  nothing  about  which  honest  men  swear  so  vaguely 
and  contradictorily  as  the  times  which  mark  the  progress  of  an 
exciting  incident,  and  the  distances,  at  the  particular  moments 
of  such  an  incident,  between  objects  that  are  both  of  them  in 
motion ;  especially  on  the  open  sea,  where  there  are  no  fixed 
objects  intervening,  and  at  night  when  even  the  waves  cannot  be 
seen.  It  is  often  safer,  in  such  a  case,  to  refer  back  to  the  action 
which  the  circumstances  of  the  moment  suggested  in  order  to 
determine  their  character  and  force,  than  to  seek  to  recall  by  a 
direct  exercise  of  memory  the  precise  circumstances  themselves. 
Our  best  reasonings  will  be  apt  to  mislead  us,  if  we  undertake 
to  criticize  the  policy  of  our  past  actions,  when  time  has  begun 
to  obscure  the  motives  that  led  to  them.  On  the  other  hand, 
what  we  call  impulse  is  frequently  nothing  else  than  rapid  deduc- 
tion from  observed  facts. 

Now,  the  mate  of  the  Columbus  is  represented,  and  I  have 
no  doubt  truly,  as  an  excellent  seaman.  From  the  moment  the 
collision  took  place,  nothing  could  be  better  than  his  manage- 
ment of  the  steamer,  and  the  efforts  he  made  to  save  the  crew  of 
the  sinking  vessel.  How  such  a  seaman,  in  command  for  the 
time  of  the  steamer's  deck,  should  have  contented  himself  with 
stopping  and  reversing  the  engine,  without  shifting  his  helm,  if 
there  was  time  to  do  so,  I  am  altogether  unable  to  understand. 
If  he  was  nearing  the  schooner  for  more  than  a  minute  after  hb 
attention  was  called  to  her,  it  is  incredible  to  me  that  he  could 
have  omitted  to  put  his  wheel  to  port  or  to  starboard.  To  have 
done  so  would  have  diminished  the  force  of  the  collision,  if  a 
collision  was  unavoidable.  I  can  hardly  be  mistaken  in  saying 
that  it  might  have  prevented  it,  it  could  under  no  aspect  have 
done  harm,  and  it  was  the  manoeuvre  enjoined  by  the  rules  of 
navigation. 

There  are  other  considerations  which  have  the  same  tendency. 
I  have  already  adverted  to  the  fact,  that  the  steamer  had  not 
overcome  her  headway  when  the  encounter  took  place.  Yet, 
she  had  reversed  her  engine  at  the  moment  of  the  alarm. 
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*Can  it  be  that  &  steamer,  whose  machinery  is  capable  of  r:|c07Q 
impelling  her  nine  miles  an  hour  with  the  wind  abeam,  is 
nnable  by  reversing  its  action  to  arrest  her  course  in  less  time  than 
a  minute  and  an  eighth  ?  It  has  been  said,  arbitrarily  perhaps, 
that  a  steamer  can  bring  herself  up  in  her  own  length :  we  must 
assume  that  the  Columbus  cannot  do  so  in  less  than  three  times 
that  space ;  or  else  we  must  admit  that  the  witnesses  hare  over- 
estimated her  distance  from  the  schooner  when  the  schooner  was 
seen  first. 

Another  circumstance  still  appears  to  me  scarcely  reconcila- 
ble with  the  idea  of  the  schooner  having  been  seen  approaching 
so  long :  it  is  that  she  was  not  hailed  by  any  one  on  board  the 
steamer.  It  is  said  that  the  weather  was  too  rough  to  allow  a 
hail  to  be  heard :  and  it  may  be  that  such  was  the  fact.  But  it 
seems  strange  to  me  that  the  trial  at  least  was  not  made.  I  can 
scarcely  realize  that  right-hearted  men  could  be  schooled  into 
such  confident  certainty  of  the  fruitlessness  of  an  efibrt,  and 
could  have  their  instincts  of  manly  sympathy  so  well  under  con- 
trol, as  not  to  call  out  when  they  saw  for  more  than  a  minute  a 
vessel  with  her  crew  moving  onward  steadily,  and  with  seeming 
unconsciousness,  to  inevitable  destruction. 

The  gentlemen  who  assisted  me  at  the  hearing  have  presented 
the  nautical  views  of  the  question  so  well  in  the  report  with 
which  they  have  favored  me  while  this  opinion  has  been  prepar- 
ing, that  I  do  not  think  it  worth  while  to  pursue  the  subject 
further.     The  report  is  in  these  words : 

Sanderson  v.  Steamer  Columbus. — The  undersigned,  assessors 
in  the  above  case,  have  duly  and  carefully  considered  all  the 
facts  in  evidence  before  the  Court  of  Admiralty,  relative  to  the 
collision  of  Steamship  Columbus,  of  Philadelphia,  and  Schooner 
Mission,  of  Edenton,  N.  C,  which  occurred  December  8d,  1848, 
near  Cape  Lookout  Shoals,  on  the  coast  of  North  Carolina,  and 
are  of  opinion  that  the  means  of  avoiding  said  collision  was 
possessed  exclusively  by  the  Columbus.  That  the  Mission  was 
pursuing  her  proper  course,  by  the  wind,  on  the  larboard  tack^ 
heading  to  the  northward,  and  that  any  change  in  her  course,  for 
the  purpose  of  giving  way  to  the  Columbus,  was  uncalled  for, 
and  ought  not  to  have  been  expected.    That  it  was  a  clear  star- 
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Ugbt  morning,  and  the  wind  moderate.  That  a  vessel  of  the  size 
of  the  Mission  could  haye  been  seen  at  the  time  a  sufficient  dis- 
tance to  hare  been  safely  passed  on  either  side,  had  a  proper 
look-out  been  kept  on  board  the  Columbus,  and  that  the  n^lect 
to  do  so  was,  in  our  judgments,  the  cause  of  this  most  disastrous 
collision,  and  to  which  it  is  to  be  entirely  attributed. 
BespectfuIIy  submitted, 

Philadelphia,  November  22, 1850.      Chbistiak  Gulagee, 

Silas  Pedrick. 

*I  decree  for  the  libellant ;  and  refer  it  to  Mr.  Com- 
-■  missioner  Heazlitt,  to  ascertain  the  amount  of  damages. 
Costs  to  follow  the  decree. 

Per  Curiam. — Decree  and  order  accordingly. 

J.  Murray  Bu$h  and  JJ.  J.  WiUiamiy  for  libellant. 

£d.  Waln^  for  respondent. 


♦299]  *In  the  Court  of  Oyer  and  Terminer  of  NorlJtampUm 

County. 

Commonwealth  v.  Jacob  Crause. 

November  J 1840. 

1.  To  conttitate  morder  of  the  first  degree,  the  kiUing  must  have  been  "  wil- 
ful, deliberate  and  premeditated/'  and  if  these  essential  ingredients  are  not 
proTed,  it  is  no  matter  how  it  was  done,  it  is  not  mnrder  of  the  first  degree, 
except  it  be  one  of  the  cases  expressly  made  so  b j  an  Act  of  Assembljr. 

2.  With  the  exceptions  specified  in  oor  Act  of  Assemblj,  where  the  killing 
has  been  perpetrated  with  malice  aforethonght,  either  express  or  implied, 
bnt  was  not  "wilful,  deliberate  or  premeditated,"  it  is  murder  of  the 
second  degree,  unless  there  is  something  in  the  case  which  reduces  it  to  a 
lower  grade  of  offonce. 

3.  Where  the  killing  has  been  done  without  malice  aforethought,  either  ex- 
press or  implied,  upon  sudden  heat,  or  quarrel,  or  in  consequence  of 
reasonable  prorocation,  or  in  consequence  of  an  assaulti  under  circum- 
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stancea  which  do  not  excuse  on  the  principles  of  self-defence,  it  is  Tolnn- 
tary  manslaughter. 
4.  The  right  to  take  life  in  self-defence  is  onlj  lawfully  exercised  in  sadden 
and  violent  cases,  where  delay  wonld  pat  the  party  in  immediate  danger  of 
the  loss  of  life,  or  great  bodily  harm.  The  necessity  mast  be  argent,' the 
threatened  violence  great,  and  the  danger  immediate ;  and  in  sach  a  case, 
it  is  lawfhl  to  repel  force  by  force  instantly,  even  if  the  death  of  the  assail- 
ant should  be  the  consequence,  and  the  party  is  not  bound  to  retreat  an 
inch,  but  may  do  himself  justice,  speedily  and  effectually. 

Bakes,  P.  J.,  delivered  the  following  charge  to  the  jury : 
To  constitute  murder,  it  is  essential  that  the  unlawful  killing 
must  hare  been  with  malice  aforethought,  either  express  or  im- 
plied. This  was  so  at  common  law,  and  is  so  under  our  Act  of 
Assembly.  It  is  not  necessary  that  an  actual  intent  to  kill 
should  be  positively  proved.  When  the  motive  appears  to  have 
been  wicked  and  corrupt,  and  the  act  which  takes  life  has  been 
attended  with  circumstances  of  barbarity  and  cruelty,  the  law 
implies  malice,  which  is  an  essential  ingredient  in  murder.  It 
is  this  which  distinguishes  murder  from  every  other  species  of 
homicide.  This  malice,  which  characterizes  murder,  may  be 
either  express  or  implied.  Express  malice  is  where  a  deliberate 
intention  to  kill  is  evinced.  This  may  be  shown  by  deep  seated 
enmity  towards  the  deceased,  by  concerted  schemes  to  take  his 
life.  This  sedate,  deliberate  mind,  and  formed  design  to  kill,  is 
most  frequently  proved  by  external  circumstances  which  mani- 
fest that  inward  intention.  These  circumstances  *may  r:|c3AQ 
consist  in  lying  in  wait,  antecedent  threats,  old  grudges, 
or  concerted  plots  to  do  bodily  harm  to  the  deceased.  These 
are  some  of  the  common  and  prominent  circumstances  which 
carry  with  them  evidence  of  express  malice.  There  are  many 
others  which  I  need  not  mention.  This  express  malice  is  not 
palpable  in  every  case  where  it  exists,  therefore  the  law  implies 
it  from  facts  and  circumstances  which  prove  its  existence,  and 
his  implication  of  malice  thus  raised  by  inference  of  law,  often 
supplies  the  place  of  express  malice.  Indeed,  at  the  common 
law,  in  every  charge  of  murder,  the  fact  of  killing  having  been 
first  proved,  the  lanr  in  all  cases  implies  malice,  and  if  the  pris- 
oner relies  upon  accident,  necessity,  infirmity,  or  any  other  cir- 
cumstance, to  reduce  it  to  a  lower  grade  of  crime,  or  to  show 
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that  it  was  no  offence,  unless  the  evidence  produced  against  him 
establishes  this  defence  for  him,  he  must  prove  it  as  part  of  his 
defence,  and  if  he  fails  to  do  this,  the  presumption  of  law  will 
prevail,  and  he  will  be  held  to  be  guiltj  of  murder.  This  is  not 
so  under  our  Act  of  Assembly,  and  now  the  burthen  of  proof 
lies  on  the  Commonwealth,  where  the  prisoner  is  charged  with 
murder  of  the  first  degree. 

Murder  may  be  committed  in  many  ways,  and  by  a  great 
variety  of  means.  He  who  deliberately  and  wilfully  does  any 
unlawful  act,  which  has  a  direct  and  actual  tendency  to  endan- 
ger the  life  of  another,  and  his  death  is  occasioned  by  such  act, 
is  held  to  kill  him  with  malice  aforethought.  It  is  no  excuse 
that  the  party  killing  intended  to  hurt  in  a  less  degree.  If  a 
person  in  cool  blood  attempts  to  take  revenge  of  his  adversary, 
and  unlawfully  and  deliberately  beats  him,  and  death  ensues,  it 
is  murder.  K  revenge  is  executed  even  upon  a  sudden  provoca- 
tion, in  a  manner  that  shows  a  deliberate  and  wicked  intent  to 
do  mischief,  and  life  is  taken,  it  is  murder.  Whenever  any  un- 
lawful act  is  done  which  is  attended  with  probable  serious 
danger,  and  is  done  with  intent  to  hurt  the  people  at  large,  if 
life  is  taken  it  is  murder,  though  there  was  no  intent  to  hurt  any 
particular  individuaL  In  all  such  cases  malice  will  be  inferred 
from  the  fact  that  the  act  was  dangerous  and  unlawful  in  itself, 
and  that  it  was  deliberately  done. 

When  life  is  taken  in  a  sudden  transport  of  passion,  or  in  heat 
of  blood,  if  it  is  done  upon  reasonable  provocation,  and  without 
malice,  it  will  only  be  manslaughter.  If  it  is  done  without 
reasonable  provocation,  or  if  the  blood  has  time  to  cool,  and 
passion  to  subside,  or  if  there  was  express  malice,  the  killing 
will  be  murder.  The  breach  of  contract,  or  trespass  upon  goods 
or  lands,  or  provoking  language,  or  taunting  gestures,  will  not 
free  the  party  killing  from  the  guilt  of  murder,  if  he  used  a 
deadly  weapon,  or  showed  an  intention  to  kill  or  to  do  some 
great  bodily  harm. 

*A  trivial  provocation,  though  in  point  of  law  it  may 

-■  amount  to  an  assault,  or  even  a  blow,  Vrill  not  in  all  cases 

reduce  the  crime  to  manslaughter.     For  a  slight  transgression 

the  punishment  inflicted  should  not  be  outrageous,  or  cruel, 
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either  in  ifcs  nature,  manner,  or  continuance.  It  should  bear 
some  just  proportion  to  the  injury  done,  and  while  kept  within 
these  limits,  it  is  to  be  attributed  to  human  frailty ;  but  when  it 
goes  beyond  them  it  will  be  considered  cruelty  and  malignant 
revenge,  from  which  malice  will  be  inferred  notwithstanding  the 
provocation.  In  this  class  of  cases  very  much  depends  upon  the 
manner  of  chastisement  and  the  instrument  employed.  K  the 
instrument  was  one  likely  to  take  life,  or  if  it  was  used  with 
brutal  violence,  the  act  will  be  attributed  to  cruelty  and  malice, 
as  dictated  by  an  implacable  spirit  of  revenge,  and  if  death  en- 
sues, it  will  be  murder. 

Under  the  general  denomination  of  murder,  as  defined  and 
known  at  common  law,  a  great  variety  of  grades  in  guilt  is  com- 
prehended, descending  from  the  deepest  shades  of  malice,  which 
carry  with  them  the  plain  indications  of  a  heart  regardless  of 
social  duty  and  fatally  bent  on  mischief,  down  to  circumstances 
so  alleviated  in  their  character,  as  to  render  it  doubtful  whether 
the  ofience  is  murder  or  voluntary  manslaughter.  For  between 
murder  in  its  most  mitigated  form,  and  voluntary  manslaughter, 
the  diJFerence  is  not  very  distinctly  marked.  They  are  very  dif- 
ferent crimes,  it  is  true,  yet  are  often  closely  connected,  and  are 
to  be  distinguished  only  by  a  proper  attention  to  the  slight 
shades  of  provocation,  negligence,  cruelty,  or  malice  which  attend 
the  act  which  destroyed  life. 

Thus  stood  our  penal  code  until  the  22d  of  April,  1794.  It 
was  enacted  that  '^all  murder  which  shall  be  perpetrated  by 
means  of  poison,  or  by  lying  in  wait,  or  by  any  other  kind  of 
wilful,  deliberate  and  premeditated  killing,  or  which  shall  be 
committed  in  the  perpetration,  or  attempt  to  perpetrate  any 
arson,  rape,  robbery  or  burglary,  shall  be  deemed  murder  of  the 
first  degree,  and  all  other  kinds  of  murder  shall  be  deemed  mur- 
der of  the  second  degree." 

The  great  matter  in  controversy  on  most  trials  for  murder, 
arises  from  the  words  "or  any  other  kind  of  wilful,  deliberate 
and  premeditated  killing."  This  is  the  language  of  the  statute. 
It  indicates  a  killing  which  shall  be  deemed  murder  of  the  first 
degree.  It  marks  out  and  characterizes  a  murder  of  the  first 
grade.     It  takes  all  that  is  contained  in  this  enactment  to  make 
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out  this  first  grade  of  offence.  Its  parts  cannot  be  separated, 
nor  can  a  portion  be  taken  and  a  portion  rejected,  nor  can  any 
other  thing  be  supplied  to  make  out  the  case  when  the  proof  is 
wanting.  The  words  are  not  technical  in  th^nselres,  nor  have 
they,  as  used  here,  any  technical  meaning  attached  to  them. 
^Thej  are  words  of  common  use  and  are  to  have  their 
-I  common  and  ordinary  meaning  and  import  assigned  to 
them  in  their  construction.  What  then  is  the  true  meaning  of 
the  language  employed  by  our  law  makers  on  this  part  of  this 
statute? 

An  act  to  be  wilful,  as  used  in  this  statute,  must  be  one  done 
by  design,  intentionally  done,  done  on  purpose,  done  by  the 
command  and  the  direction  of  the  will,  as  contradistinguished 
from  mere  negligence,  accident,  inadvertence,  misapprehension, 
or  want  of  the  desire,  or  concurrence  of  the  will.  An  act  to  be 
deliberate  must  be  advisedly  done,  must  be  considerately  done, 
done  after  consideration,  and  after  balancing,  weighing  on  the 
mind  the  act  about  to  be  done,  its  nature  and  its  consequences, 
and  the  act  must  be  the  result  of  the  choice  and  direction  of  the 
will,  as  contradistinguished  from  an  act  that  is  done  upon  sud- 
den impulse,  without  thought  or  reflection,  and  without  the  ap- 
proval and  order  of  the  will  and  judgment.  An  act  to  be  pre- 
meditated, must  have  been  thought  of  beforehand,  it  must  have 
been  conceived  and  contrived  in  the  mind  before  it  is  done. 
The  mind  must  have  acted  upon  it,  and  the  act  must  have  been 
the  result  of  this  thought,  reflection  and  plan  formed  in  the 
mind  before  it  is  done,  as  contradistinguished  from  an  act  upon 
which  the  powers  of  the  mind  have  not  operated ;  an  act  which 
the  mind  has  not  conceived,  planned  or  matured  before  it  is  done ; 
an  act  that  is  not  done  by  the  direction  of  the  will  and  judg- 
ment ;  an  act  that  has  not  received  the  assent  and  sanction  of 
the  will  and  judgment,  urging  and  directing  to  its  accomplish- 
ment. This  appears  to  me  to  be  the  plain  and  obvious  meaning 
of  the  language  of  the  statute.  It  is  the  sense  in  which  the 
words  were  used.  This  meaning  comports  with  the  other  cases 
which  are  made  murder  of  the  first  degree,  and  with  which  the 
words  under  consideration  stand  closely  connected.  The  act,  in 
its  language  and  spirit,  appears  to  fix  upon  this  ^^  wilful,  deliber- 
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ate  and  premeditated  killing,''  the  same  degree  of  malice,  which 
attends  a  murder  perpetrated  by  means  of  poison,  or  by  lying 
in  wait.  The  very  language  of  the  act  presupposes  that  eyery 
murder  that  is  perpetrated  by  means  of  poison,  or  by  lying  in 
wait,  is  ^^  wilful,  deliberate,  and  premeditated."  It  is  so  in  point 
of  fact.  The  act,  after  naming  the  two  cases,  proceeds  thus :  ^^  or 
by  any  other  kind  of  wilful,  deliberate  and  premeditated  killing." 
The  words  are  not  by  any  kind  of  wilful,  deliberate  and  premedi- 
tated killing,  but  they  are,  by  any  other  kind  of  wilful,  deliberate 
and  premeditated  killing.  To  perpetrate  a  murder  by  means  of 
poison,  or  by  lying  in  wait  implies  the  deepest  malice.  No  acts  can 
be  more  wicked.  They  are  attended  with  deliberation  and  pre- 
meditation. They  are  wilful.  The  time  and  place  are  fixed.  The 
means  are  prepared  and  the  plan  concerted.  These  are  wilful, 
deliberate  and  premeditated  ^killings.  They  are  made  r^cOAo 
murder  of  the  first  degree,  and  any  other  kind  of  wilful, 
deliberate  and  premeditated  killing  is  also  made  murder  of  the 
first  degree.  The  cases  must  be  similar  in  degree  of  guilt. 
They  must  be  cases  of  the  deepest  enormity,  as  it  was  the  design 
of  the  legislature  to  punish  this  highest  degree  of  crime,  and 
that  only  with  death.  Where  there  is  anything  to  mitigate,  no 
matter  what  it  is,  whether  it  be  accident,  negligence,  inadver- 
tance,  provocation,  injury,  or  any  other  thing  which  shows  that 
the  killing  was  not  wilful,  deliberate  and  premeditated,  it  is  not 
murder  of  the  first  degree. 

We  cannot  adopt  a  part  of  this  law,  and  repudiate  a  part  of 
it.  It  is  all  equally  essential,  and  equally  binding.  To  consti* 
tute  murder  of  the  first  degree  the  killing  must  have  been  wilful, 
deliberate  and  premeditated.  That  it  was  so  must  be  proved  by 
the  Commonwealth.  No  matter  how  it  was  done,  if  this  essen- 
tial ingredient  is  wanting,  it  is  not  murder  of  the  first  degree. 
Is  that  fact  proved?  If  it  is  not  proved  to  exist,  it  is  no  matter 
why  it  does  not  exist,  whether  it  was  done  on  sudden  provocation, 
or  how  it  was  done,  for  unless  the  proof  satisfies  you  that  the 
prisoner  did  slay  the  deceased,  with  that  sedate,  deliberate  mind, 
and  antecedent  formed  design  to  kill,  as  is  required  and  made 
essential  by  the  words  wilful,  deliberate  and  premeditated,  he  is 
not  guilty  of  murder  of  the  first  degree. 
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In  this  case  it  is  clear  beyond  all  question,  that  the  deceased 
made  a  violent  attack  upon  the  prisoner.  That  he  rushed  upon 
him,  caught  him  and  struck  him.  It  is  also  equally  clear  that 
the  prisoner  was  at  the  place  irhere  this  occurred,  in  attendance 
upon  his  own  lawful  business.  It  is  proved  that  the  prisoner, 
when  the  deceased  commenced  the  attack  upon  him,  requested 
him  to  desist,  to  go  away  and  let  him  alone,  and  told  him  that  he 
did  not  want  to  have  anything  to  do  with  him.  It  is  also  clearly 
proved  that  immediately  upon  his  being  caught  and  struck  the 
prisoner  drew  out  his  pistol  and  shot  the  deceased.  There  is  no 
proof  that  the  prisoner  was  at  this  place  to  seek  this  quarrel,  or 
that  he  did  seek  it.  There  is  no  proof  that  he  was  there  to  afford 
the  deceased  an  opportunity  to  begin  this  quarrel  with  him,  so 
that  he  might  have  an  excuse  for  taking  revenge  upon  him.  He 
had  this  weapon  upon  his  person,  it  is  true.  It  was  heavily 
charged.  But  the  citizens  of  this  Commonwealth  have  a  right 
to  bear  arms  ^'in  defence  of  themselves."  This  right  is  a  con- 
stitutional right,  and  one  which,  ^^  shall  not  be  questioned." 
Therefore,  taking  the  act  done,  and  all  the  circumstances  which 
attended  it,  was  the  killing  wilful,  deliberate  and  premeditated? 
If  it  was  not,  the  prisoner  is  not  guilty  of  murder  of  the  first 
degree.     If  it  was,  then  he  is  guilty  of  murder  of  the  first  degree. 

If  you  shall  be  of  opinion  that  he  is  not  guilty  of  murder  of 
^  *the  first  degree,  then  the  next  inquiry  will  be,  is  he  guilty 

-I  of  murder  in  the  second  degree?  The  Act  of  Assembly 
does  not  define  the  crime  of  murder.  It  treats  of  murder  as  an 
existing  and  well  known  offence.  It  leaves  murder  as  it  was  by 
the  English  law,  and  merely  distinguishes  the  degree  of  crime,  and 
apportions  the  proper  punishment.  We  must,  therefore,  neces- 
sarily look  to  the  common  law  for  the  definition  of  murder.  That 
which  was  murder  at  the  common  law  is  murder  here  now ;  our 
Act  of  Assembly  having  done  nothing  more  than  to  divide  mur- 
der into  two  d^ees.  After  the  cases,  which  by  it  are  made 
murder  of  the  first  degree,  are  separated  from  all  other  cases  of 
murder,  the  remaining  cases  are  all  murder  of  the  second  degree. 
To  constitute  murder,  the  killing  must  be  unlawful,  and  of  malice 
aforethought,  either  express  or  implied.  Therefore  murder  of 
the  second  degree  must  be  brought  within  this  definition.     This 
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malice  aforethought  must  exist,  or  the  killing  is  not  murder.  If 
this  malice  aforethought  does  exist,  it  is  murder,  and  if  the  killing 
has  been  wilful,  deliberate  and  premeditated,  it  is  murder  of 
the  first  degree.  If  this  malice  does  exist,  but  the  killing  was 
not  wilful,  deliberate  and  premeditated,  it  is  murder  of  the  second 
degree.  This  malice  aforethought  may  be  inferred  from  the 
weapon,  and  the  manner  in  which  it  was  used.  It  may  be  inferred 
from  the  circumstances  which  attended  the  act.  If  a  deadly 
weapon  is  used  or  there  is  an  actual  intention  to  kill,  or  to  do 
great  bodily  harm,  the  offence  will  undoubtedly  be  murder,  unless 
there  was  some  circumstance  of  justification,  excuse  or  alleviation 
attending  the  act.  Here  the  weapon  used  was  a  deadly  one.  It 
was  heavily  charged.  The  distance  was  short.  It  was  aimed  at  a 
vital  part.  If  the  prisoner  had  any  intention  at  all,  it  must  have 
been  to  kill.  He  must  have  known  that  if  the  pistol  was  dis- 
charged, and  the  contents  entered  the  part  aimed  at,  that  death 
would  be  the  probable  if  not  the  inevitable  consequence.  He 
was  bound  to  know  this.  This  would  make  his  offence  murder 
of  the  second  degree  at  least,  unless  the  provocation  was  so  great 
as  to  reduce  it  to  voluntary  manslaughter.  The  law  does  in- 
dulge and  make  due  allowance  for  human  frailty,  in  cases  of 
felonious  homicide.  This  indulgence  is  extended  to  human  frailty 
alone  and  not  to  malice,  wickedness  or  revenge.  Therefore,  where 
the  provocation  is  slight,  if  it  can  be  reasonably  collected  from 
the  circumstances,  that  there  was  an  intention  to  kill,  or  to  do 
great  bodily  harm,  it  will  be  murder,  and  not  manslaughter. 
Whenever  the  mischief  is  irreparable,  the  outrage  great,  or  the 
rage  brutal,  this  will  be  attributed  to  malice,  and  not  to  human 
frailty,  unless  there  was  some  adequate  cause. 

Voluntary  manslaughter  is  when  the  unlawful  killing  is  with- 
out malice  aforethought,  either  express  or  implied.  This  happens 
♦when  life  is  taken  upon  a  sudden  heat  or  quarrel,  or  in  r*oAc 
consequence  of  reasonable  provocation,  or  in  consequence 
of  an  assault  under  circumstances  which  do  not  excuse  upon  the 
principles  of  self  defence.  The  proper  distinction  between  mur^ 
der  and  voluntary  manslaughter  is,  that  to  constitute  the  former, 
there  must  be  malice  express  or  implied,  to  constitute  the  latter^ 
the  killing  must  be  without  malice,  express  or  implied.    In  cases 
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of  high  proTOcation  there  may  be  an  intent  to  kill,  and  yet  the 
taking  of  life  will  not  be  murder.  How  great  soever  the  provoca- 
tion may  have  been,  if  sufficient  time  has  elapsed  for  the  passion 
to  subside  and  for  reason  to  interpose,  it  will  be  murder. 

With  respect  to  the  length  of  time  necessary  for  the  passion  to 
subside  and  reason  to  interpose,  there  is  often  some  difficulty  and 
difference  of  opinion.  If  the  suspension  of  reason,  arising  from 
the  sudden  passion,  actually  continued  from  the  time  the  injury 
was  received  to  the  instant  of  the  mortal  blow,  it  would  be  man- 
slaughter, if  the  resentment  was  not  too  violent  in  manner  or  con- 
tinuance. If  it  appeared  from  the  circumstances  that  the  party 
reflected,  deliberated  or  cooled  before  the  blow  was  given,  or  that 
there  was  sufficient  time  for  him  to  reflect,  deliberate  or  cool^  the 
killing  will  be  murder,  as  the  act  may  then  more  properly  be 
attributed  to  malice  and  revenge,  than  to  human  frailty.  Malice 
may,  with  great  propriety,  be  presumed,  though  the  mortal  blow 
speedily  followed  the  provocation,  if  the  weapon  used  be  a  deadly 
one,  or  if  the  degree  of  force  used,  or  this  sudden  retaliation  be 
greatly  disproportioned  to  the  injury  received,  or  if  it  be  cruel, 
barbarous  or  dangerous  in  its  nature.  The  law  presumes  that  he 
who  would  act  so  outrageously,  on  slight  provocation,  must  act  so 
from  the  promptings  of  a  h^art  regardless  of  social  duty,  and 
fittally  bent  on  mischief.  Here  it  will  be  recollected  that  the  de- 
ceased made  the  attack  upon  the  prisoner,  who  requested  him  to 
forbear,  and  let  him  alone,  that  the  deceased  still  pressed  upon 
him,  caught  him  and  struck  him,  and  that  the  prisoner  at  this 
instant  took  out  his  pistol  and  shot  the  deceased.  Was  this  done 
on  sudden  provocation  7  That  he  intended  to  take  life  is  reason- 
ably certain.  Was  there  malice  aforethought,  express  or  im- 
plied ?  You  will  consider  the  occasion,  the  provocation,  and  the 
violence  used  by  the  deceased  on  the  one  side,  and  the  weapon, 
the  time  and  manner  in  which  it  was  used  by  the  prisoner  on  the 
other  side.  Was  the  killing  perpetrated  with  malice  aforethou^t, 
express  or  implied  ?  If  it  was,  the  prisoner  is  guilty  of  murder 
in  the  second  degree.  If  the  killing  was  without  malice  afore- 
thought, express  or  implied,  he  is  guilty  of  voluntary  man- 
slaughter, unless  the  circumstances  attending  it  reduce  the  offence 
still  lower. 
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♦It  has  been  contended  thftt  the  life  of  the  deceased  was  r^ong 
taken  by  the  prisoner  in  self  defence.  The  right  of  self 
defence  is  a  natural  right.  Therefore,  a  man  may  protect  him- 
self by  slaying  his  assailant.  This  right  is  only  lawfully  excused 
in  sudden  and  violent  cases,  where  delay  would  put  the  party  in 
immediate  danger  of  the  loss  of  life,  or  great  bodily  harm.  The 
necessity  must  be  urgent,  the  threatened  violence  great,  and  the 
danger  immediate.  In  such  a  case  it  is  lawful  to  repel  force  by 
force  instantly,  even  if  the  death  of  the  assailant  should  be  the 
consequence.  In  such  a  case  the  party  is  not  bound  to  retreat 
an  inch,  but  may  do  himself  justice  speedily  and  effectually. 

When  a  man  who  is  in  the  lawful  pursuit  of  his  own  business, 
is  attacked  by  another,  and  the  circumstances  under  which  the 
attack  is  made  are  such  that  he  has  well  grounded  reason  to  ap- 
prehend that  the  assailant  intends  to  take  his  life,  or  to  do  him 
some  serious  bodily  harm,  he  has  the  right  to  use  all  the  means 
necessary  to  save  his  own  life,  and  if  he  cannot  retreat  safely,  or 
disable  his  assailant,  he  may  lawfully  kill  him.  If  the  attack  is 
sudden,  fierce  and  violent,  so  that  an  attempt  to  retreat  or  get 
out  of  the  way,  would  increase  his  danger,  he  may  stand  on  his 
defence  at  once.  This  right  only  continues  as  long  as  the  neces- 
sity exists.  As  soon  as  this  immiuent  danger  ceases,  the  right 
ceases.  It  is  a  right  founded  in  the  strictest  necessity.  No 
place  is  so  sacred  as  to  deprive  a  man  of  this  right.  To  yield 
himself  up  a  victim  to  the  fury  of  his  assailant,  would  be  highly 
criminal,  and  at  variance  with  the  laws  of  nature,  which  dictate 
in  the  most  emphatic  terms,  the  right  and  duty  of  self  preserva- 
tion. This  right  is  pre-eminent,  and  above  all  other  laws.  It  super- 
sedes them  for  the  time  being,  and  no  attempt  has  ever  been  made 
to  abridge  or  impair  it,  for  all  such  attempts  would  be  absurd, 
and  wholly  disregarded. 

Here  there  was  an  assault  made  by  the  deceased  upon  the  pris- 
oner. He  had  inflicted  a  blow  upon  his  person.  He  had  made 
no  attempt  upon  his  life.  He  used  no  weapon  nor  had  he  any 
weapon  about  him.  There  was  no  apparent  danger  of  loss  of  life 
or  of  great  bodily  harm.  There  was  no  attempted  felony  upon 
his  person,  nor  was  there  any  threatened.  The  deceased  was 
caught  by  one  of  the  persons  present.    Those  present  in  the 
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house  had  interposed  to  prevent  further  violence  upon  the  person 
of  the  prisoner.  Where  then  was  the  necessity,  this  urgent  neces- 
sity to  take  his  life  7  The  necessity  must  be  a  necessity  founded 
in  his  own  safety.  It  did  not  exist.  No  promptings  of  honor, 
of  which  we  have  heard  much,  would  sanction  this  act.  Insult 
or  intended  disgrace  will  not  justify  it.  These  notions  find  no 
place  in  courts  of  justice.  The  law  does  not  tolerate  them.  It 
regards  personal  safety  alone,  and  here  that  *did  not  de- 
•^  mand  the  life  of  the  deceased.  The  plea  of  self  defence, 
therefore,  cannot  avail  the  prisoner. 

If  you  view  the  facts  as  I  do,  the  case  is  brought  down  to 
this.  Is  the  prisoner  guilty  of  murder  of  the  second  degree  or 
of  voluntary  manslaughter?  One  or  the  other  of  these  two  of- 
fences he  is  most  clearly  guilty  of.  Which  it  is,  is  left  to  your 
decision.  I  have  presented  the  facts  fully  to  you.  I  have  stated 
the  principles  of  law,  as  applicable  to  the  case,  to  you  at  length. 
The  fate  of  the  prisoner  is  now  committed  to  your  deliberations. 
I  have  now  discharged  all  my  duties,  and  I  have  no  doubt  you 
will  faithfully  discharge  yours. 


In  the  United  States  DUtrict  Court.    In  AdrntraUy. 
Tns  Huntress. 

1.  Salvors  are  from  necessity  competent  witnesses  as  to  facts  occurring  at  the 
time  of  the  salvage  service. 

2.  The  officers  and  crew  of  a  foreign  vessel  of  war  are  entitled  to  claim  as 
salvors. 

Kane,  J.,  delivered  the  following  opinion : 

I  have  taken  up  this  case  out  of  its  order  on  the  calendar,  be- 
cause the  transaction  it  grows  out  of  was  one  of  highly  merito- 
rious service  rendered  to  an  American  ship  by  the  navy  of  a 
foreign  power,  and. I  understand  that  the  officer  who  brought 
her  in  is  remaining  hero  to  represent  the  interests  of  the  sailors. 

The  libel  is  filed  by  Charles  R.  Bobson,  a  lieutenant  lately 
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on  board  of  H.  B.  M.'s  ship  Gladiator,  for  himself,  and  William 
Peter,  H.  B.  M/s  consul,  at  Philadelphia,  for  all  others  inter- 
ested, against  the  brig  Huntress  and  her  cargo,  &c.,  in  a  cause 
of  salvage,  civil  and  maritime. 

The  material  allegations  which  it  contains  are  as  follows : 
[Here  the  judge  repeated  the  articles  of  the  libel.] 
The  answer  of  the  claimant,  after  excepting  to  the  sufficiency 
of  the  libel,  admits  that  the  Huntress  arrived  at  Philadelphia 
with  Lieutenant  Robson  on  board,  as  alleged  in  the  libel,  de- 
clares that  her  cargo  was  worth  about  eleven  thousand  dollars, 
and  the  vessel  valued  at  thirty-six  hundred  dollars,  denies  know- 
ledge of  the  other  facts  alleged,  and  calls  for  proof  of  them, 
and  sets  out  a  number  of  new  facts,  of  which  the  respondent 
has  been  informed,  which,  if  proved,  would  go  to  reduce  the 
libellant's  compensation. 

I  shall  consider  first  the  objection  which  is  made  to  the  libel, 
that  it  does  not  designate,  with  sufficient  certainty,  who  are  the 
parties  on  whose  behalf  the  salvage  is  claimed.  The  objection  is 
not  tenable.  One  of  the  parties  libellant  (Mr.  Robson)  is  himself  a 
direct  party  in  interest,  and  so  represents  himself;  '''and  r^oQo 
the  vessel,  once  brought  into  the  custody  of  the  admi- 
ralty upon  his  libel  alone,  would  be  retained  here  till  all  other 
interests  had  an  opportunity  of  presenting  themselves  for 
hearing  against  her.  Were  he  the  only  party  before  me,  and 
it  came  to  my  knowledge,  either  from  the  pleadings  or  the 
proofs,  that  other  meritorious  salvors  were  by  force  of  circum- 
stances prevented  for  the  time  from  asserting  their  right  formally 
against  this  vessel,  I  should  have  no  hesitation  in  impounding  in 
the  registry  such  sum  as  they  appeared  entitled  to,  to  await  their 
legal  demands. 

But  this  is  not  exactly  such  a  case.  The  British  consul  makes 
himself  a  party  ^^  for  all  others  interested ;"  and  though  it  would 
certainly  have  been  more  regular  to  set  forth  their  names  or 
otherwise  designate  them  in  the  caption  of  the  libel,  yet  the 
defect  must  be  regarded  as  merely  formal,  since  it  is  supplied 
adequately  by  the  rest  of  the  instrument.. 

The  next  question  of  law  which  I  am  called  on  to  decide  is, 
whether  Mr.  Robson  can  be  heard  as  a  witness.     It  is  conceded 
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that  the  services  were  meritorious,  and  that  some  of  them  ap- 
proached closely  to  the  character  of  salvage  services :  but  it  is 
contended  that  they  do  not  amount  to  a  salvage,  properly  so 
called,  and  that  the  exceptional  rule  of  evidence,  which  allows 
a  salvor  to  testify  in  support  of  his  own  interest,  cannot  there- 
fore be  invoked  in  the  case. 

There  is  no  doubt  a  considerable  part  of  Mr.  Robson's  deposition 
which,  as  it  goes  to  matters  of  hearsay  and  facts  provable  aliunde, 
it  is  my  duty  to  reject  from  consideration,  whether  the  case  be 
one  of  salvage  or  not.  But  as  to  the  rest,  it  matters  little, 
in  my  judgment,  what  is  the  technical  description  of  the  service, 
if  it  partook  so  far  of  the  character  of  a  salvage  as  to  imply 
the  same  necessity  as  that  on  which  the  rule  is  founded.  How 
can  it  further  the  administration  of  justice  between  these  parties, 
that  I  should  refine  upon  the  nomenclature  of  the  law,  and 
then  reject  the  evidence  under  one  artificial  head  of  claim,  that 
I  would  have  accepted  under  another ;  the  essential  reason  for 
my  action  being  identical  in  the  two  cases,  and  having  just 
the  samo  bearing  and  force  in  each  7  There  was  supposed  in 
former  times  to  be  a  diflerence  between  the  reward  of  salvage 
services  and  the  reward  of  other  services  connected  with  the 
rescue,  protection  and  restoration  of  property.  One  was  paid  in 
the  shape  of  a  percentage  on  the  value  of  the  thing  saved,  the 
other  by  a  quantum  meruit.  But  this  was  little  more  than  a 
nominal  distinction:  for  the  per  centage  in  the  one  case  was 
always  measured  in  a  great  degree  by  the  merits  of  the  service, 
and  the  compensation  in  the  other  had  more  or  less  of  reference 
to  the  value  of  the  property.  And  of  late  years  even  this  formal 
distinction  has  been  disregarded,  and  the  *decree  of  sal- 
-l  vage  is  for  a  specific  sum,  as  frequently  as  for  a  propor- 
tion of  the  value.  I  do  not  find  from  the  books,  that  at  any 
time  the  compensation  for  the  two  descriptions  of  service  was  as- 
certained by  reference  to  difiering  rules  of  evidence ;  and  I  cannot 
imagine  that  it  was  so ;  for  until  the  evidence  had  been  received, 
it  must  often  have  been  difficult  to  know  whether  the  case  be- 
longed to  one  or  the  other  category. 

This  inquiry,  however,  is  not  necessarily  involved  in  the  case 
before  me ;  for  the  facts  which  have  the  most  important  bearing 
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on  the  claim,  are  all  of  them  proved,  without  reference  to  Mr. 
Robson.     They  are  these : 

The  Huntress,  an  American  brig,  trading  on  the  northwest 
coast  of  Africa,  was  fallen  in  with  bj  the  Jackall,  a  steam  tender 
to  H.  B.  M.  ship  Gladiator.  The  brig  had  her  flag  hoisted  union 
down,  the  ordinary  signal  of  distress.  On  boarding  her,  it  was 
found  that  she  had  lost  her  captain,  that  the  mate  was  dying 
with  coast  fever,  and  that  her  crew,  entirely  ignorant  of  naviga- 
tion, were  worn  out  with  anxiety  and  fatigue.  They  had  been 
sailing  for  four  days  at  random,  sometimes  approaching  the  main 
land,  and  then  bearing  away  again  to  avoid  running  ashore,  or 
to  escape  from  piratical  looking  boats,  that  sought  to  board  them, 
and  they  were  about  to  run  into  what  they  supposed  the  river 
Gaboon,  but  in  fact  a  small  inlet  some  two  hundred  miles  farther 
north,  where  they  saw  what  they  thought  a  French  brig  at 
anchor.  Their  vessel  was  a  mere  estray  upon  the  ocean,  at  the 
mercy  of  the  first  finder,  unless  protected  by  his  sense  of  justice. 

They  were  glad  to  give  up  the  vessel  and  themselves  into  the 
charge  of  the  commander  of  the  Jackall,  who  put  an  officer  on 
board,  and  conducted  them  to  Fernando  Po,  where  the  Gladiator 
was  lying.  Here  everything  was  done  for  crew  and  vessel  that 
hospitality  and  kindness  could  do,  on  the  part  of  the  British 
commodore  and  his  officers.  The  surgeon  came  on  board  to  the 
aid  of  the  mate,  but  he  was  already  dead.  The  vessel  was  sup- 
plied with  water,  medicines  and  stores.  An  anchor  was  furnished 
her  to  replace  one  she  had  lost.  The  property  on  board  was  col- 
lected, carefully  inventoried,  and  sealed  up.  Disinfectants  were 
employed  to  remove  or  diminish  the  causes  of  disease  on  board. 
And  with  the  assent  of  the  second  mate,  and  in  accordance  with 
his  opinion  as  to  what  was  best  for  the  owner's  interest,  it  was 
determined  to  send  her  home  to  the  United  States.  A  lieuten- 
ant of  the  royal  na\'y  was  placed  on  board  to  navigate  her,  and 
two  men  to  complete  her  effective  complement;  throe  of  her  sur- 
viving company  being  at  the  time  off  duty  in  consequence  of 
sickness. 

The  coast  fever,  of  which  the  niate  and  probably  the  captain 
also  had  died,  is  known  to  be  in  a  high  degree  malignant. 
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*Not\?ith8tan(iing  the  precautions  "which  had  been  taken 
^  to  disinfect  the  Huntress,  and  though  Lieut.  Robson,  in 
obedience  to  the  surgeon's  directicms,  kept  clear  of  the  cabin  as 
much  as  possible,  sleeping  on  deck,  and  going  below  only  to 
make  out  his  reckonings,  he  was  attacked  by  this  disease  a  few 
days  after  leaving  the  coast,  and  struggled  with  difiScidty  and 
through  much  danger  against  its  effects  until  he  reached  this 
country.  On  his  arrival  here,  sixty-nine  days  after  leaving  Fer- 
nando Po,  he  was  a  confirmed  and  broken  down  invalid,  so  ill 
that  his  physicians  considered  him  ^^  unfit  to  be  moved."  It 
manifests  a  determined  energy  of  character  on  the  part  of  this 
gentleman,  which  is  praiseworthy  in  a  high  degree,  that  in  shat- 
tered and  sometimes  critical  health,  and  with  insubordination  on 
the  part  of  his  only  officer,  the  mate,  he  succeeded  in  conducting 
the  vessel  through  so  long  a  voyage  safely  home  to  her  owner. 

The  facts  which  I  have  recited,  and  the  few  remarks  I  have 
made  on  them,  present  the  three  leading  elements  of  salvage 
compensation  in  their  application  to  the  present  case,  the  value 
of  the  property  exposed  to  hazard,  the  peril  to  which  it  was 
exposed,  and  the  services  by  which  it  was  saved.  There  is  yet 
another  element  to  be, brought  into  the  computation;  but  before 
discussing  it,  I  will  take  notice  very  briefly  of  one  or  two  sug- 
gestions, that  find  a  place  in  the  answer,  and  have  been  expanded 
in  the  argument  upon  the  evidence. 

1.  It  is  said  that  the  Huntress  should  not  have  been  sent 
home  by  Captain  Adams,  but  should  have  been  dispatched  along 
the  coast  in  search  of  a  navigator,  under  whose  direction  she 
might  have  continued  on  her  voyage.  The  answer  is  complete : 
1.  It  does  not  appear  by  any  means  probable  that  such  a  navi- 
gator could  have  been  found.  2.  Had  there  been  one,  it  would 
have  been  most  improper  to  confide  property  consisting  in  great 
part  of  coin  and  gold,  to  a  stranger,  and  transfer  to  him  the 
personal  trust  of  dealing  with  it  at  his  discretion.  8.  The  mate, 
who  by  the  death  of  his  superior  officers,  had  become  the  owner's 
representative,  preferred  that  the  vessel  should  be  sent  to  the 
United  States. 

2.  It  is  said,  on  the  authority  of  the  mate,  that  the  vessel  had 
a  consignee  at  Sierra  Leone,  to  whom  she  might  have  been  sent, 

(514) 


Digitized  by 


Google 


Vol.  m.]  THE  -HUNTRESS.  310 

and  that  she  had  besides  a  consort  at  the  Island  of  St.  Thomas, 
one  of  whose  officers  might  have  brought  her  home,  if  she  had 
been  taken  there.  But  the  letter  of  instructions  found  on  board 
the  vessel  proves  that  she  had  no  consignee,  and  a  comparison  of 
dates  shows  that  the  vessel  referred  to  had  left  St.  Thomas ; 
besides  which,  if  these  facts  were  otherwise,  the  opinion  expressed 
bj  the  mate,  when  he  was  called  into  conference  with  Captain 
Adams,  would  have  destroyed  their  effect. 

8.  It  is  argued  that  the  salvage  was  complete  when  the 
'''vessel  reached  Fernando  Po  in  safety,  and  that  the  ser-  p:|cQi  i 
vices  of  Mr.  Robson,  in  conducting  her  to  the  United 
States,  were  merely  those  of  an  ordinary  navigator,  and  to  be 
paid  for  as  such.  The  evidence  is  that  there  are  but  three  white 
residents  on  the  island,  one  of  whom  is  the  governor,  and  another 
the  British  consul;  and  that  the  mate,  after  making  inquiry  by 
Captain  Adams'  directions,  found  that  no  navigator  could  be 
procured  there.  It  is  vain  to  say  that  the  service  was  complete 
under  these  circumstances ;  but  that  the  lives  of  the  crew  were 
now  safe  from  the  hazards  of  wreck,  the  vessel  might  almost  as 
well  have  been  left  adrift  on  the  high  seas,  as  abandoned  at  Fer- 
nando Po. 

Indeed)  as  to  this,  and  the  other  suggestions  which  I  have 
noticed,  I  must  frankly  say,  that  had  the  conduct  of  Captain 
Adams  been  in  accordance  with  them,  it  would  have  wanted 
much  of  the  merit  which  I  now  ascribe  to  it.  Had  he  sent  the 
brig  on  a  vague  and  roundabout  hunt  for  a  consignee,  expensive 
of  course,  and  certainly  fruitless,  or  had  he  trusted  her,  with 
her  cargo,  to  some  navigator  enlisted  by  chance,  on  a  coast  rife 
with  piracy,  or  had  he,  after  securing  her  safety,  left  her  at  Fer- 
nando Po,  with  her  crew  of  half  breeds  and  negroes,  to  eat  up 
or  spoil  upon  the  property  of  her  owner,  or  had  he,  even  followed 
the  example  which  was  cited  from  our  diplomatic  records,  and 
detained  her  while  he  could  arrange  by  contract  the  just  value 
of  the  services  he  had  rendered,  and  was  about  to  render,  I  appre- 
hend that  a  court  of  admiralty  would  have  been  very  reluctant, 
indeed,  to  table  a  large  decree  in  his  favor. 

It  is  to  his  praise  that  what  he  did  was  the  reverse  of  all  this : 
it  was  well  judged,  liberal  spirited,  sedulously  protective  of  the 
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interests  which  misfortune  had  cast  upon  him,  and  justly  confid- 
ing withal  towards  the  country  whose  citizens  he  had  reUeved 
or  rescued.  And  this  conducts  me  to  the  remaining  considera- 
tion which  should  have  influence  on  my  decree.  What  obliga- 
tions were  here  resting  upon  the  salvors,  to  do  as  they  have  done  ? 
Absolutely  none  but  those  of  human  fellowship.  They  were 
strangers,  subjects  of  a  foreign  power,  at  a  great  distance  from 
home,  armed  and  cruising  for  a  special  object,  requiring  their 
full  complement  of  men  to  man  prizes,  and  meet  the  ordinary 
casualties  of  a  sickly  climate.  It  illustrates  well  the  advancing 
civilization  of  the  age,  that  alien  flags  are  thus  summoned  on 
distant  seas  to  perform  offices  of  brotherhood,  and  the  armament 
of  war  is  found  ministering  to  the  charities  of  man.  The  consid- 
erations are  higher  and  more  noble  than  any  of  policy,  that 
prompt  us  to  foster  the  spirit  which  these  salvors  manifested  by 
their  conduct. 

Still,  the  task  of  adapting  to  it  a  pecuniary  compensation  is 
not  the  easier  on  that  account.  It  refers  itself  largely  to  the 
♦judicial  discretion.  It  is  impossible  to  find  in  an  ad- 
•I  judged  case  circumstances  altogether  parallel  to  those  of 
the  case  before  us.  The  Charlotte  Wylie,  2  W.  Rob.  195, 
which  was  supposed  to  resemble  it,  was  that  of  an  English  vessel, 
relieved  and  sent  home  by  a  cruiser  of  her  own  nation.  Her 
condition,  too,  was  much  less  perilous ;  for  she  had  an  officer  of 
her  own  on  board  capable  of  navigating  her,  and  those  who 
brought  her  to  England  did  not  sufier  in  health.  The  Amistad, 
18  Peters  518,  approaches  nearer  to  our  case ;  but  that  had  some 
of  the  features  of  a  military  service ;  there  the  decree  was  for 
one-third.  Beferring  myself  particularly  to  the  opinion  of  the 
Supreme  Court  in  The  Blaireau,  2  Cranch  240,  and  to  the  re- 
marks of  Mr.  Justice  Washington,  in  deciding  The  Cora,  2  Peters 
Adm.  Dec.  875,  and  those  of  Mr.  Justice  Story,  in  Tyson  v. 
Prior,  1  Gall.  138,  I  think  I  shall  not  depart  widely  from  the 
principles  which  have  governed  our  courts  in  cases  of  civil  sal- 
vage, if  I  allow  to  the  salvors  one-fourth  of  the  value  of  the  pro- 
perty saved,  after  deducting  the  charges  against  it.  These  are 
as  follows : 
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To  Captain  John  Adams,  of  H.  B.  M.  ship  Gladi- 
ator, for  an  anchor,  water,  stores,  &c.,  pat  on  board 
at  Fernando  Po,  20^  Sb $93  84 

To  Lient.  Charles  R.  Eobson,  R.  N.,  for  his  board 
here  while  sick,  physicians'  bills,  and  passage 
home,  81t 895  00 

To  Richard  Palmer,  one  of  the  seamen  detached 
from  the  Gladiator,  for  his  wages  on  the  vojage 
from  Fernando  Po,  6/.,  for  his  passage  home,  57.  .  58  68 

To  the  Portuguese  seaman  (not  named)  who  was  ship- 
ped at  Fernando  Po,  for  his  wages,  62.         .        •  29  80 


Making  of  charges  the  sum  of    .        .        .        .      $576  82 
Deducting  which  from  the  value  of  the 

Huntress,         ....      $3600  00 
And  her  cargo,     .        .        •        .     11,000  00 


$14,600  00 

Leaves $14,028  68 

One-fourth  part  of  which,  amounting  to  $8505  92, 1  award  as 
salvage :  and  this  sum  I  apply  and  apportion  as  follows,  viz. : 

1.  To  pay  to  the  proctors  and  advocates  who  have  acted  for 
the  libellants  in  this  court,  such  sum  as  may  reasonably  be  due 
to  them  for  their  services. 

2.  Of  the  residue,  one-third  to  Lieut.  Charles  R.  Robson,  in 
consideration  of  hb  loss  of  emoluments  by  reason  of  taking 
charge  of  The  Huntress,  and  of  his  meritorious  personal  services 
in  bringing  her,  with  her  cargo  and  crew,  to  this  port. 

8.  The  remaining  two-thirds  to  Captain  John  Adams,  and  the 
officers  and  crews  of  the  Gladiator  and  Jackall,  including  herein 
Lieut.  Robson,  to  be  distributed  according  to  the  regulations 
and  usages  of  H.  B.  M.'s  naval  service. 

'I' And  I  direct  that  the  said  two-thirds  do  remain  in  the  r:|coi  o 
registry  of  this  court,  until  letters  of  procuration  shall  be 
exhibited  in  due  form  of  law  to  receive  the  same,  or  until  further 
order. 

And  I  further  decree,  that  the  remaining  three-fourths  of  the 
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value  of  the  brig  Huntress  and  her  cargo,  be  charged  with  the 
taxable  costs  of  this  case,  and  that  the  residue  thereof  be  paid 
to  the  claimant,  John  R.  Rue. 

Fee  Curiam. — Decree  accordingly. 

For  libellants,  W.  B.  Reed  and  G.  Earding. 

For  respondants,  WtUiatJU  and  J.  W.  Biddle. 

Vide  Robion  v.  The  Hantreu,  3  Wallace,  Jr.  69 ;  The  Boston,  1  Sumn.329; 
The  Henij  Ewbank,  Id.  401 ;  The  Elisabeth  and  Jane,  Ware  35 ;  alBO  Robson 
V.  The-Huntreis,  4  A.  L.  J.  140,  ttipra. 


♦826]   *In  the  Court  of  Common  Pleas  of  Venango  County. 
Sage's  Administratoes  v.  Nock,  Dakqerfield  k  Co. 

May,  1848. 

1.  Adminiitraton  exceed  the  authority  given  to  them  bj  Orphans*  Conrt  to 
sell  real  estate,  pnrchase-money  to  be  secured  bj  bond  and  mortgage,  in 
taking  said  bond,  coupled  with  a  condition  that  no  other  property  than  that 
purchased,  shall  be  leTied  upon  for  its  payment. 

2.  The  order  of  court,  kc,  to  administrators,  being  of  public  record,  pur- 
chasers are  bound  to  take  notice  of  said  order,  and  cannot  set  up  in  defence 
a  condition  of  a  bond  giren  hj  them ;  said  condition  being  contrary  to,  and 
exceeding  the  authority  given  to  administrators. 

This  was  a  rale  on  part  of  defendant  to  show  cause  why  a 
writ  of  attachment  process,  &c.,  should  not  be  set  aside,  &c. 

The  opinion  of  the  court  was  delivered  by 

Church,  P.  J. — The  plaintiflEs  obtained  an  order  from  the 

Orphans'  Court  to  sell  the  real  estate  of  their  intestate  for  the 

payment  of  debts.    The  terms  of  sale  ordered  were  one-fourth 

of  the  purchase-money  '''at  confirmation,  and  balance  in 

->  three  equal  annual  instalments,  with  interest  thereafter, 

and  to  be  secured  by  bond  and  mortgage.    Defendants  became  the 

purchasers  at  $2030.    This  sale  was  confirmed  30th  of  August, 

1844.    The  hand-money  was  paid,  and  on  the  20th  of  September 

following,  defendants  gave  their  bond  for  the  bahudce  to  the  ad* 
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ministrators  who  at  the  instance  of  defendants,  endorsed  and 
signed  this  stipulation:  ^'Any  judgment  entered  upon  this  bond 
shall  be  a  lien  on  the  property  for  which  it  is  given  and  upon  no 
other,  and  any  execution  issued  upon  such  judgment  shall  not  be 
levied  upon  any  other  property  except  that  for  which  this  bond 
is  given.  This  endorsement  to  be  a  condition  of  this  bond." 
Subsequently  judgment  was  obtained  on  this  bond,  and  the  spe- 
cific property  thereupon  taken  in  execution  and  sold  for  less  than 
the  balance  of  the  purchase-money. 

This  process  is  now  issued  by  the  surviving  administrator  to 
enforce  payment  of  what  remainsr  of  this  judgment.  It  is  con- 
ceded, that  without  this  is  collected,  the  estate  of  the  intestate  is 
insolvent. 

The  question  is,  does  the  endorsement  on  the  bond  bind  the 
estate?  With  regard  to  the  real  estate  of  an  intestate  the  ad- 
ministrators are  mere  trustees  for  the  payment  of  debts.  This 
trust  can  only  be  executed  by  virtue  of  and  in  accordance  with 
the  orders  and  decree  of  the  Orphans'  Court.  Whatever  they  do 
in  relation  to  it,  without  or  beyond  such  authority  is  not  binding 
upon  the  estate,  but  null  and  void.  The  order  in  this  case  was 
to  secure  the  unpaid  purchase-money  by  a  general  obligation. 
This  is  complied  with  by  the  general  terms  of  the  bond.  The 
subsequent  endorsement  or  stipulation  restricts  and  limits  it,  and 
hence  is  not  only  without  but  contrary  to  the  order  of  the  court. 
It  was  a  breach  of  that  trust  and  confidence  reposed  in  the  ad- 
ministrators by  law.  And  this  stipulation  or  contract  the  defend- 
ants now  ask  to  have  enforced  or  executed.  The  general 
principle  is  that  where  the  contract  or  agreement  by  trustees  may 
be  deemed  a  breach  of  trust,  equity  will  not  only  refuse  to  inter- 
fere in  favor  of  the  party  with  whom  it  is  made,  but  will  at  the 
instance  of  cestui  que  trusty  restrain  the  trustees  from  executing 
it :  Sugd.  Vend.  206 ;  Mortlock  v.  BuUer,  10  Ves.  jr.,  292.  And 
a  party  contracting  with  a  trustee  must  take  notice  of  the  extent 
of  his  powers,  and  then,  most  certainly,  if  the  contract  tends  to 
defeat  the  trust,  it  is  very  proper  that  he  should  be  prevented 
from  gaining  by  it :  Balfour  v.  Walland,  16  Ves.  jr.,  151^  Hence 
a  receipt  for  the  purchase-money,  although  signed  by  the  vendor, 
is  in  equity  of  no  avail  if  the  money  be  not  actually  paid:  Sugd. 
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Vend.  vol.  2,  62  n.  And  with  how  much  greater  propriety  in 
case  of  a  trustee.  This  stipulation  in  question  can  be  of  no 
greater  validity  *than  a  receipt  endorsed  would  be.  But 
-'  it  has  been  suggested  that  this  endorsement  is  made  apart 
of  the  condition  of  the  bond.  This  I  apprehend  cannot  affect 
the  result  even  at  law.  For  if,  as  has  been  contended,  such  a 
condition  be  contrary  to  the  policy  of  the  law,  the  condition  only 
is  void,  and  the  bond  remains  valid.  To  say  the  least  of  it,  this 
condition  was  unauthorized,  contrary  to  the  order  of  court  and 
in  fraud  thereof. 

These  principles  are  recognised  in  the  case  of  Miles  v.  Diven, 
6  Watts  148,  and  in  Myers  v.  Hodges,  2  Id.  881,  as  well  as 
in  Marshall  v.  Hoff,  1  Id.  440.  The  plaintiffs  were  the  mere 
agents  of  the  law  for  a  special  purpose,  with  assigned  limits 
known  to  defendants.  The  endorsement  upon  the  bond  was  of 
no  more  validity  than  that  of  any  stranger  or  third  person  would 
have  been.  They  have  no  more  authority  to  do  it,  and  these  de- 
fendants were  bound  to  know,  and  legally  speaking,  actually  did 
know  it;  hence  it  was  their  folly  to  rely  on  it,  and  so  far  as  this 
case  is  concerned,  at  least,  we  can  afford  them  no  relief.  And  it 
may  be  they  have  no  redress.     Certainly  none  against  the  estate. 

Upon  both  principle  and  authority  then  we  must  discharge 
this  rule. 

Pearson  ^  Wilsoriy  for  plaintiff. 

ffowe  ^  MyerSy  for  defendants. 


In  the  District  Court  of  Allegheny  County. 
Archibald  Neel  v.  John  Neel  and  others. 

January,  1851. 

Where  there  is  devise  for  life  of  **all  the  right  and  title"  of  the  devisor  in 
land  on  which  there  is  a  coal  mine  opened  and  used  by  the  devisor,  the 
devisee  has  a  right  to  work  the  mine  without  stint  for  use  and  for  sale. 
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The  facts  of  this  case  are  set  forth  in  the  opinion  of  the  court 
which  was  delivered  by 

LowBiE,  J. — The  learned  counsel  of  the  defendant  argues 
that  the  grant  to  Mrs.  Neel  is  something  more  than  a  mere  life 
estate,  that  the  grant  in  terms  of  a  life  estate  would,  of  course, 
carry  with  it  the  incidental  liability  for  waste;  but  that  this  grant 
of  all  the  devisor's  ^^ right  and  title"  during  her  natural  life, 
indicates  an  intention  to  give  her  the  full  control  of  the  land 
without  impeachment  of  waste.  I  do  not  feel  convinced  that  this 
construction  of  the  grant  is  too  liberal.  At  common  law,  all 
conventional  life  estates  were  without  impeachment  '^'of  r^^oog 
waste,  even  though  the  conveyance  contained  no  words 
from  which  a  grant  of  so  large  a  use  could  be  inferred.  The 
common  law  was  altered  in  this  respect,  by  the  statutes  of  Marl* 
borough  and  Gloucester;  yet  this  alteration  would  not  apply^ 
where,  by  the  construction  of  the  grant,  it  would  appear  that  the 
tenant  was  intended  to  be  unrestrained  as  to  the  waste. 

The  estate  of  Mrs.  Neel  corresponds  exactly  with  the  usufruc- 
tuary estate  of  the  Roman  law,  and  it  was  one  of  the  incidents 
of  that  estate,  that  the  tenant  had  a  right  to  seek  for,  and  open 
every  kind  of  mines,  stone  quarries,  chalk  pits  and  gravel  banks, 
if  he  did  no  injury  to  the  culture  of  the  land :  Dig.  7,  1,  18,  6, 
and  this  corresponds  very  nearly  with  the  privileges  of  a  tenant 
in  tail.  Whether  the  peculiar  terms  of  the  grant  to  Mrs.  Neel 
will  justify  the  inference  that  no  less  than  this  was  intended  to 
be  granted  to  her,  it  is  perhaps  not  necessary  to  determine. 

Suppose  that  she  is  liable  for  waste,  is  this  waste? 

As  to  all  tenants  for  life,  the  rule  has  always  been,  that  the 
working  of  open  mines  of  all  sorts  is  not  waste.  The  tenant  for 
life  has  the  usufruct  of  the  whole  land,  and  can  take  the  whole 
profits  that  can  be  derived  from  it  in  following  out  the  use  made 
of  it  by  grantor.  A  nursery  garden  may  be  still  used  as  such, 
though  usually  it  is  waste  to  sell  the  trees  and  shrubbery.  And 
the  tenant  is  not  at  all  limited  by  the  extent  of  the  use  made  of 
the  property  by  the  author  of  the  gift.  The  law  draws  no  such 
distinction,  and  we  cannot  follow  the  plaintifiTs  counsel  in  the 
view  taken  by  them* 
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It  seems  to  me  that  the  grantor  here  was  in  the  habit  of  sdling, 
as  well  as  using  the  coal  taken  out  of  this  vein ;  bnt  I  do  not 
think  the  selling  is  materiaL  It  is  sufficient  that  he  opened  them 
and  derived  profit  from  them,  eyen  if  it  was  only  for  bis  own 
domestic  uses  and  for  his  limekilns.  The  fact  of  his  opening 
the  pits  made  the  coal  a  part  of  the  profits  of  the  land,  and  the 
right  to  them  passes  as  such  under  the  devise  to  Mrs.  NeeL  If 
he  meant  otherwise,  he  should  have  said  so.  Not  having  said  so, 
this  is  the  legal  inference  of  his  intention.  And  on  this  subject 
there  is  no  conflict  in  the  decision :  Sanders'  Case,  5  Co.  12 ;  1 
Browne  241 ;  Cro.  Elis.  688 ;  Co.  Litt  53,  b ;  1  Taunt  402, 
409,  410;  2  Beav.  466;  2  P.  Wms.  889;  Moseley  219;  1 
Cowen  460;  1  Band.  258;  Styles  68;  10  Pick.  460;  6  Munf. 
184;  2  South.  552;  2  Green's  Ch.  469;  Butland's  Case,  1 
Lev.  107;  Sid.  152;  1  Keb.  557. 

These  decisions  refer  to  coal  mines,  gravel  banks,  clay  pits, 
lead  mines,  iron  mines,  stone  and  slate  quarries,  and  salt  works, 
and  the  tenant  for  life  may  work  them,  even  though  the  working 
of  them  may  have  been  discontinued  before  the  death  of  him 
through  whom  the  estate  comes :  1  Taunt  410.  And  if  it  is 
necessary  to  the  proper  working  of  them  to  make  new  openings 
^  -  *in  the  ground,  these  are  allowed,  provided  that  no  un- 
J  necessary  injury  be  done  thereby :  2  P.  Wms.  389  ;*  1 
Band.  258;  10  Pick.  460;  6  Munf.  134. 

Here  it  is  apparent  that  in  such  grants  as  this,  the  law  infers 
the  intention  that  the  grantor  shall  have  profit  from  the  mines, 
as  well  as  from  the  surface  of  the  land  without  stint    The 

1  In  the  great  cAQse  of  Hellier  v,  Twifurd,  tried  in  Devonshire,  England, 
before  Mr.  Joitice  Powel,  it  was  proved  to  be  the  conrse  of  the  conntrj  and 
a  practice  well  known  in  those  parts  among  miners  that  any  person  baring  a 
right  to  dig  in  mines  maj  pnrsne  the  mine  and  open  new  shafu  or  pits  to 
follow  the  same  rein ;  and  that  otherwise  the  working  of  the  same  mines 
wonld  be  impracticable  because  the  mines  wonld  be  choked  for  want  of  air 
if  new  holes  should  not  be  continnallj  opened  to  let  the  air  into  them  \  and 
Lord  Chancellor  King,  in  Glarering  v.  Glarering,  2  P.  Wms.  389,  cited  this 
case  and  the  practice  thus  shown  with  approbation,  adding  that  the  same  vein 
of  coal  frequently  runs  a  great  waj,  and  was  "  very  knowable  and  easy  to  be 
discerned;  besides  that  to  stop  the  working  might  be  the  ruin  of  the  coUieiy 
forever."  The  good  sense  of  these  views  has  secured  their  general  adoption 
in  this  country. 
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grantor  may  not  have  supposed  that  the  grantee  would  exhaust 
the  mines,  and  this  might  seem  unreasonable.  But  when  the 
donor  did  not  seem  proper  to  restrain  the  gift,  how  shall  it  be 
done  ?  Surely  courts  have  no  such  control  over  the  arrange- 
ments which  people  choose  to  make  of  their  afiSurs.  Usually  an 
enterprising  tenant  for  life  is  of  advantage  to  the  remainder-man ; 
but  in  the  case  of  mines  it  may  be  the  reverse.  I  cannot  see 
how  the  enterprise  of  the  citizens  can  properly  be  restrained  in 
order  to  prevent  this.  Indeed  it  may  be  doubted  whether  it 
would  not  tend  greatly  to  the  improvement  of  the  country,  if  the 
privileges  of  tenants  for  life  were  enlarged  rather  than  restrained. 

The  only  case  I  find  that  seems  to  favor  the  distinction  in- 
sisted upon  by  the  plaintiff,  that  the  privilege  is  to  use,  not  to 
sell  the  coal,  is  a  case  in  the  Year  Books,  17  Ed.  8,  7  ;  Vin  Ab. 
Waste,  H.  pi.  1. 

Then  as  to  the  cutting  of  the  timber.  The  plaintiff  has  lived 
close  beside  these  works,  and  for  ten  years  has  witnessed  all  that 
was  going  on,  and  I  do  not  think  that  the  loss  of  the  timber  used 
in  carrying  on  the  works  has  been  the  cause  of  his  present  tardy 
activity.  I  know  that  it  has  been  said  that  a  lease  of  a  mine 
does  not  give  a  right  to  timber  to  work  the  mines :  Hob.  234 ; 
Hatton  19 ;  2  Bulst  279.  But  in  case  of  life  estates  in  land 
with  mines  on  them,  the  contrary  has  been  held :  6  Munf.  134 ; 
2  South.  552;  2  Green  Ch.  469. 

I  think,  therefore,  that  we  should  not  order  an  account  either 
of  the  coal  or  of  the  wood.  The  bill  is  dismissed. 


*In  the  District  Court  of  the  City  and  County  of    rtoKi 
Philadelphia. 

Victor  Ehrman  v.  Isaac  R.  Davis. 

December  28,  1850. 

Where  the  owner  of  a  certain  yearly  gronnd-rent  had  confessed  a  judgment, 
and  had  afterwards  assigned  the  said  gronnd-rent,  and  then  the  said  jadg- 
ment  was  revlTed  without  making  the  assignees  of  the  gronnd-rent  a  party 
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to  the  proceedings : — ^Held,  that  although  an  ezecntion  was  issaed  upon 
said  judgment,  and  levy  made  of  the  said  ground-rent  within  fire  jean 
from  the  date  of  the  original  judgment;  jet,  as  the  sheriff's  sale  did  not 
take  place  until  after  the  five  jears  had  elapsed,  the  title  of  the  assignee 
of  the  gpround-rent  was  not  dirested  bj  said  sheriff's  sale. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court  which  was  delivered  by 

FiKDLAT,  J. — On  the  17th  December,  1886,  a  judgment  was 
confessed  by  William  Fryer,  the  owner  of  a  ground-rent  reserved 
out  of  a  vacant  and  unimproved  lot  of  ground  in  Wood  street, 
near  Schuylkill  Eighth  street,  to  George  B.  Beese.  On  30th 
September^  1887,  Fryer  and  wife  conveyed  the  ground-rent, 
bound  by  the  judgment,  to  the  plaintiff,  by  deed  recorded  the  Ist 
November,  1887.  The  judgment  was  revived  without  making 
the  terre  tenant  a  party. 

An  alias  fi.  fa.  was  issued  upon  the  original  judgment,  and 
the  ground-rent  in  question  was  levied  upon  and  condemned  be- 
fore and  sold  after  the  expiration  of  five  years  from  the  entry  of 
the  judgment,  to  the  defendant.  Did  the  defendant  acquire  any 
title  under  the  sheriff's  sale  to  the  ground-rent. 

There  is  no  doubt  that  prior  to  the  act  of  March,  1827,  Pur. 
1847,  661,  a  fi.  fa.  levy  and  condemnation,  or  indeed  even  a  jL 
fa.  issued  either  before  or  after  a  year  and  a  day  from  the  entry 
of  the  judgment  preserved  its  lien :  Young  i;.  Taylor,  2  Binn. 
219,  228-9;  Boal's  Appeal,  2  Rawle  89;  Bobbins  v.  Bellas,  2 
Watts  865.  That  act,  however,  was  intended  and  is  sufficiently 
comprehensive  in  its  terms  to  change  totally  the  law  as  it  was 
then  settled. 

It  was  evidently  the  intention  of  the  legislature  to  exclude 
every  other  mode  or  process  of  continuing  the  lien  of  a  judg- 
ment, but  those  specified  in  the  act,  viz.,  by  nei.  fa.  or  the  agree- 
ment  of  the  parties.  The  latter  clause  of  the  4th  section  ex- 
pressly enacts  that  *^  no  order  or  rule  of  court,  or  any  other 
process  or  proceeding  thereof,  shall  have  the  effect  of  obviating 
the  necessity  of  the  revival  in  the  manner  herein  prescribed  of 
^^^  judgment  whatever.**  This  language,  too  plain  to  be 
-I  mistaken,  '*'has  received  a  judicial  construction  in  Ebright 
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V.  The  Bank,  1  Watts  897.  By  the  Act  of  26th  March,  1827, 
the  term  of  two  years  was  allowed  within  which  to  revive  judg- 
ments the  liens  of  which  had  been  continued  by  previous  laws* 
The  Act  of  23d  March,  1829,  extended  the  time  for  one  year 
from  the  date  of  that  act.  It  was  held  in  that  case  that  a  judg- 
ment, the  lien  of  which  was  preserved  by  execution  and  levy  on 
land,  at  the  time  of  the  passage  of  those  acts,  is  required  by  them  . 
to  be  revived  within  one  year  from  the  date  of  the  latter  act ;  and 
if  not  revived  within  that  time,  the  lien  expires ;  and  this,  al- 
though the  execution  was  out  upon  it  at  the  time,  and  a  sale 
made  of  the  land  in  six  days  only  after  the  term  in  the  act  had 
expired.*'  In  language  which  it  is  difficult  to  misapprehend, 
says  Mr.  J.  Rogers,  ^'  the  legislature  have  made  a  set.  fa.  neces- 
sary in  all  cases  where  such  a  writ  can  issue."  *  *  That  the 
latitude  of  construction  in  which  the  courts  had  indulged  as  to 
the  original  Act  of  1798,  had  been  often  regretted  as  a  principal 
source  of  legal  strife,  uncertainty  and  difficulty. 

But  it  is  contended  that  the  lien  of  this  judgment  was  con- 
tinued until  after  the  sheriff's  sale  by  the  8th  section  of  the  Act 
of  16th  April,  1849  (Pamph.  L.  664),  which  provides  "  that  in 
all  cases  where  a  judgment  has  been  or  shall  be  regularly  revived 
between  the  original  parties,  the  period  of  five  years  during  which 
the  lien  of  the  judgment  continues,  shall  only  commence  to  run 
in  favor  of  the  terre  tenant  from  the  time  he  or  she  has  placed 
their  deed  on  record."  This  construction  of  the  section  would 
give  it  a  retroactive  effect  so  as  to  revive  against  the  terre  ten* 
ant  a  judgment  whose  lien  as  to  him  had  expired  more  than 
eight  years  before  its  passage. 

The  section  as  to  judgments  already  revived  evidently  refers 
only  to  those  which  were  liens  as  against  terre  tenants  at  the 
date  of  its  passage,  for  the  language  '^  the  period  of  five  years 
during  which  the  lien  of  the  judgment  continues  shall  only  com- 
mence to  run  in  favor  of  the  terre  tenant  from  the  time  he  or  she 
has  placed  their  deed  on  record,"  seems  inapplicable  to  a  judg- 
ment whose  lien  had  expired  as  regards  the  terre  tenant  at  the 
date  of  the  passage  of  the  act.  It  is  equivalent  to  saying  that  a 
lien  then  existing  upon  the  lands  of  the  terre  tenant  shall  con- 
tinue five  years  from  the  time  his  deed  is  recorded.    A  retroac- 
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tive  effect  will  never  be  given  to  a  statute  where  such  does  not 
appear  to  be  the  express  design  of  the  legislature ;  nor  will  it  be 
done  so  as  to  affect  contracts  or  property :  Mullock  t;.  Louder,  5 
W.  &  S.  198;  Dwarris  681.  It  was  held  here  that  the  Act  of 
8th  April,  1833,  which  provides  that  real  estate  acquired  by  a 
testator  after  the  date  of  his  will  shall  pass  by  a  general  devise, 
does  not  apply  to  a  will  dated  before  its  passage.  The  4th  sec- 
tion of  the  Statute  of  Frauds  provided  very  *emphatically 
-'  that  no  action  should  be  brought  to  charge  any  person 
upon  any  verbal  agreement  made  upon  consideration  of  marriage. 
A  verbal  promise  made  the  day  before  the  statute  went  into 
effect  was  held  not  to  be  within  it :  Gilmore  v.  Shutter,  2  Lev. 
227.  The  construction  contended  for  by  the  defendant  would 
bring  the  act  in  direct  conflict  with  the  Constitution.  It  can 
hardly  be  contended  that  the  legislature  could  make  the  debt  of 
one  man  a  lien  upon  the  property  of  another.  It  would  be  indi- 
rect, if  not  a  direct  mode  of  taking  the  property  of  one  man  and 
giving  it  to  another.  Nor  can  I  perceive  that  the  breach  of  the 
Constitution  is  less  flagrant  in  reviving  the  lien  against  the  terre 
tenant  than  if  it  had  never  bound  his  property.  The  creation  of 
the  one  and  the  resurrection  of  the  other  would  require  powers 
equally  miraculous.  Judgment  for  plaintiff. 

Henry  Zantzingerj  for  plaintiff. 

J.  Q-.  Cflarksofij  JET.  Mdlvaine^  for  defendant. 
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The  paging  r^firrtd  to  is  that  in  parenthesee  at  the  foot  of  the  page. 


ACTION  ON  THE  CASE. 

1.  The  postmaster  is  the  only  judge  of  the  flftct  as  to  which  paper  has  the 
largest  circulation,  under  Act  of  Congress,  March  3d,  1845,  and  is  re- 
sponsible to  no  state  authority  for  the  manner  or  result  of  his  judg- 
ment.   Foster  t.  WKibhin^  303. 

2.  Eren  if  done  corruptly  and  maliciously,  no  common  law  injury  arises ; 
and  a  special  action  on  the  case  for  damages  for  the  wilf\il  refusal  of 
the  postmaster  to  advertise  the  "  list  of  letters''  in  the  paper  having  the 
largest  circulation  does  not  lie.    Ibid, 

ACTIONS. 

A  judgment  of  nonsuit  ordered  to  be  entered  on  motion  of  the  defendant, 
by  the  judge  presiding  at  the  trial  of  a  cause  in  the  District  Court  for 
the  City  and  County  of  Philadelphia,  under  the  seventh  section  of  the 
Act  of  11th  March,  1836,  is  not  a  bar  to  a  subsequent  action  brought 
against  the  same  defendant  by  the  same  plaintiff  for  the  same  cause. 
Fleming  v.  Inturanu  Co.^  64. 

ADMIRALTY. 

1.  It  is  a  rule  founded  altogether  in  reason,  and  long  and  thoroughly  re- 
cognised in  the  admiralty,  that  on  the  open  seas,  vessels  going  free 
shall  give  way  to  those  that  are  going  close-hauled ;  and  the  correla- 
tive is  equally  well  established,  that  a  vessel  going  close-hauled,  when 
meeting  a  vessel  going  Aree,  shall  hold  her  course.  Sanderson  v.  The 
Columbusy  493. 

2.  A  steamer  is  to  be  regarded  as  a  vessel  going  free,  and  must  give  way 
in  consequence  to  a  sailing  vessel  going  close-hauled.    Ibid. 

3.  A  vessel  going  close-hauled  and  meeting  a  steamer,  shall  not  be  at 
liberty  to  change  her  course.     Ibid, 

ADULTERY. 

1.  An  indictment  for  adultery  against  a  married  woman  must  set  forth 
upon  the  record  the  name  of  her  husband.  Commonwealth  v.  Corson 
271. 

2.  It  seems  that  everything  material  in  the  description  of  the  substance 
nature  or  manner  of  the  crime  must  be  set  forth.    Ibid, 
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AFFIDAVIT  OF  DEFENCE. 

Under  the  Act  of  Astemblj  of  April  Utb,  1846,  giring  to  the  Court  of 
Common  PIom  of  Philadelphia  conntj,  the  power  to  enter  jadgment  bj 
default  for  want  of  an  afSdarit  of  defence,  the  affidarit  of  defence  mntt 
be  filed  in  the  office  of  the  court,  before  the  third  Saturdaj  following 
the  firtt  M ondaj  of  the  month  or  term.  If  filed  on  that  daj  it  is  too 
laU.    8harpU»$  t.  Sehubly,  33. 

AFFREIGHTMENT. 

The  District  Court  has  admiralty  juris  diction  to  enforce  a  contract  of 
affreightment  bj  a  proceeding  in  rem.    Lowry  t.  Canal  Boat,  25. 

APPEAL. 

1.  A  stakeholder  defendant  is  not  bound  to  appeal  fh>m  the  judgment  of 
an  alderman,  but  must  allow  a  partj  interested  to  use  his  name  in  an 
appeal,  upon  securitj  being  giren  to  indemnify  him  against  costs. 
Dtavet  T.  BrigkUy,  37. 

2.  A  recognisance  entered  thus  :  R.  N.  A.,  bj*  his  attorney  T.  E.  F.,  and 
E.  L.  H.  (surety)  Unt.  in  $200  each,  upon  condition,  4c.,  is  sufficient 
to  sustain  an  appeal  fh>m  an  award  of  arbitrators.  Arm»  r.  Ltaman^  8i. 

3.  An  appeal  on  the  twenty-first  day  after  the  award  filed,  the  twentieth 
baring  fkllen  on  Sunday,  is  good.    Ibid, 

APPRENTICE. 

1.  A  master  who  takes  an  apprentice  for  the  purpose  of  instructing  him 
in  any  particular  art  or  trade,  has  no  right  to  require  serrices  from  him 
as  a  menial  or  house-serrant.     C4mmonw€aUk  t.  fftmperly,  440. 

2.  The  master  has,  nerertheless,  a  legal  authority  orer  his  apprentice 
and  is  not  liable  to  an  indictment  in  a  criminal  court  for  erery  mistaken 
exercise  of  that  authority.    Ibid. 

ARBITRAMENT  AND  AWARD.— See  Appial,  2,  3. 

Judgment  entered  by  agreement  on  an  award  may  be  stricken  off  for  un* 
certainty  in  the  award,  and  the  parties  left  to  their  remedies  on  the 
arbitration  bond  or  on  the  award.    Brown  t.  Lony,  436. 

ARBITRATION  BOND.— See  ABsrrBAMBHT  amd  Awaed. 

ARGUMENT. 

The  practice  of  the  District  Court  for  the  City  and  County  of  Philadel- 
phia, when  there  is  an  issue  of  law  and  an  issue  of  fact  on  the  record, 
is  to  require  the  postponement  of  the  argument  of  the  issue  in  law, 
until  after  the  trial  of  the  issue  in  fact.    Moort  t.  Sawing  Fimd,  54. 

ARREST. 

1.  The  court  In  which  the  party  is  attending  as  suitor  or  witness,  is  the 
proper  one  to  apply  to  for  discharge  from  arrest.  ComwummeaUk  r 
Daniel,  49. 
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ARREST— con^miwrf. 

2.  The  remedy  by  warrant  and  commitment  under  4th  section  of  Act  of 
12th  July,  1842,  is  a  civil,  and  not  a  criminal  one.  Commonwealth  v. 
Daniel^  49. 

3.  The  privilege  from  arrest,  is  confined  to  parties  in  civil  proceedings, 
unless  it  appear  that  the  arrest  on  the  criminal  charge  was  a  contri- 
vance to  get  the  defendant  into  custody  on  tHe  civil  suit.     Ibid. 

4.  A  defendant,  in  execution  at  the  suit  of  the  United  States,  is  not  en- 
titled to  be  discharged  from  arrest,  under  the  Act  of  Congress  of  28th 
February,  1839,  in  consequence  of  having  taken  the  benefit  of  the  in- 
solvent laws  of  Pennsylvania.     United  States  v.  Hewes^  358. 

5.  The  United  States  are  not  bound  by  an  Act  of  Congress,  discharging 
the  person  of  a  debtor  from  imprisonment,  unless  therein  specially 
named.    Ibid, 

ASSOCIATE  JUDGE. 

Where  an  associate  judge  of  a  court  of  Common  Pleas  discharged  a  party 
under  the  Insolvent  Law,  six  days  after  a  conviction  for  fornication 
and  bastardy,  it  was  held  that  this  was  not  such  a  discharge  as  would 
make  the  county,  under  the  Act  of  28th  March,  1814,  liable  for  the 
costs  of  prosecution.    Mark  v.  County  of  Clinton^  15. 

ASSUMPSIT. 

Illustration  of  the  equitable  nature  of  the  action  of  assumpsit.  Insurance 
Bank  v.  Bank  of  United  States^  125. 

ATTACHMENT. 

In  attachments  in  execution,  an  oflSce  rule  may  be  entered  upon  the 
garnishee  to  answer  on  twenty  days'  notice,  conformably  to  the  4 1st 
rule  of  court  relating  to  foreign  attachments.     Wiener  v.  Davie,  91. 

ATTORNEY  AT  LAW. 

1.  An  attorney  for  the  plaintiff,  who  has  opened  the  cause  and  examined 
the  witness  on  behalf  of  his  client,  is  not  a  competent  witness  to  im- 
peach the  credit  of  one  of  the  defendant's  witnesses  by  detailing  a  con- 
versation had  with  the  witness  after  the  attorney's  engagement  in  the 
cause.     Mishler  v.  Baumgardner,  266. 

2.  When  the  testimony  of  the  attorney  becomes  material  to  his  client, 
the  attorney  should  withdraw  from  the  cause  before  he  be  tendered  as 
a  witness.    Ibid, 

BAILMENT. 

A  stakeholder  defendant  is  not  bound  to  appeal  from  the  judgment  of  an 
alderman,  but  must  allow  a  party  interested  to  use  his  name  in  an  ap- 
peal, upon  security  being  given  to  indemnify  him  against  costs.  Leaves 
v.  Brightly,  37. 

BANK  NOTES. 

1.  In  all  fiduciary  relations,  where  one  is  called  on  to  act  in  trust  for 
another,  all  that  equity  requires  is  good  faith  and  reasonable  diligence, 
YOL.  IT.— 34  (629) 
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BANK  'NOTES— continued. 

such  conduct  as  men  of  ordinary  sagacity  and  prudence  emploj  in  their 
own. affairs.    In  re  Account  of  Haetingey  471. 

2.  It  cannot  be  said  that  the  collection  of  the  debts  due  an  estate  in  the 
common  paper  currency  of  the  country,  Is  such  gross  imprudence  on 
the  part  of  the  executor  as  would  render  him  liable  to  legatees,  for 
such  conduct  is  in  accordance  with  the  general  course  of  basiness. 
Ibid, 

3.  When,  therefore,  a  trustee,  an  executor,  a  guardian,  or  an  attorney 
receires  bank  notes  in  good  faith,  and  with  reasonable  prudence,  which 
are  genuine  notes  of  a  bank  solrent,  and  paying  at  the  time  of  his  re- 
ception, those  for  whom  he  acts  are  bound  by  his  act,  and  cannot  de- 
mand that  he  should  substitute  specie  in  his  payment  to  them.    Ihid. 

4.  But  if  an  attorney  receives  his  client's  money  in  bank  notes,  and 
mixes  them  with  his  own,  or  lays  tUem  by  and  neglects  to  inform  his 
client  or  to  pay  them  over  within  a  reasonable  time,  regard  being  had 
to  all  circumstances,  and  meanwhile  they  depreciate,  he  is  bound  to 
make  them  good.    Ihid. 

BANKRUPT  LAW. 

1.  Rent  accruing  after  a  decree  of  bankruptcy,  and  before  the  bankrupt's 
discharge,  is  not  barred  by  his  certificate.    Kingtley  y.  Prenttee^  71. 

2.  On  the  trial  of  a  ecire  fadat  against  a  constable  for  not  returning  an 
execution  within  the  time  limited  by  the  Act  of  1810,  it  is  incompetent 
for  the  defendant  to  prove  that  the  defendant  in  the  execution  had  no 
property.    M^Claxn  v.  Smithy  452. 

3.  Whether  he  may  prove,  in  such  case,  that  he  was  a  certificated  bank- 
rupt|  dubitatur.    Ibid, 

4.  It  is  also  incompetent  for  him  to  prove  that  the  wife  of  the  defendant 
bad  died  the  night  before  he  proceeded  to  execute  the  writ,  in  conse- 
quence of  which,  through  feeling^  of  humanity,  he  failed  to  execute  it 
Ibid, 

BAWDY  HOUSE. 

1.  A  person  who  lets  his  house  to  another,  knowing  that  the  lessee  in- 
tends to  use  the  house  for  the  purpose  of  keeping  a  bawdy  house,  is 
guilty  of  an  indictable  offence.     Commonwecdth  v.  Johnton^  398. 

2.  Such  person  cannot,  however,  be  convicted  on  an  indictment  which 
only  charges  in  general  terms  the  offence  of  keeping  a  bawdy  hoase. 
The  facts  must  be  specially  set  forth.    Ibid,      * 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

Notice  of  protest  for  non-payment  of  a  promissory  note,  personally  de- 
livered on  the  proper  day,  to  wit:  the  25th  May,  1846,  is  not  vitiated 
by  being  post-dated  by  mistake,  26th  May,  1846,  the  mistake  being  one 
which  could  not  have  misled  the  endorser.    Lennig  v.  Tobey,  275. 
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BOND. 

1.  Though  a  defence  between  the  original  parties  to  a  bond  may  be 

waiyed  in  favor  of  an  assignee,  for  a  valuable  consideration,  who  is 
encouraged  to  part  with  his  money  by  the  acts,  declarations,  or  even 
the  silence  of  the  obligor,  yet,  where  there  is  more  than  one  obligor 
it  should  appear  that  all  joined  in  the  acts  which  are  relied  on  as  a 
waiver.     Columbia  Bridge  Company  t.  £7me,  3d. 

2.  Where  an  Act  of  Assembly  stipulated  that  a  corporation,  before  en- 
joying certain  immunities,  should  give  security  to  the  Court  of  Com- 
mon Pleas,  in  such  cases,  and  in  such  manner  as  the  said  court  may 
think  proper  to  require  for  the  faithiVil  payment  and  redemption  of  all 
the  notes  by  them  issued ;  Held,  that  the  bond  of  the  corporation  alone 
was  not  sufficient  security  within  the  act.    Ibid, 

3.  A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or 
assigned  to  it,  unless  it  be  for  a  debt  contracted  in  the  course  of  its 
legitimate  operations,  and  for  an  object  finally  promotive  of  the  pur- 
pose for  which  it  is  incorporated,  but  such  corporation  would  have  a 
right  to  take  a  bond,  or  the  assignment  of  a  bond,  for  moneys  advanced 
for  the  purposes  of  its  constitution,  or  for  any  other  object  fairly  pro- 
motive of  the  views  and  intentions  for  which  the  company  was  incorpo- 
rated.   Ibid, 


^BOUNDARIES. 

1.  Where  in  a  conveyance  of  a  lot,  reserving  ground-rent,  it  was  de- 
scribed as  bounded  on  the  south  "  by  Beck  street,  to  be  laid  open  fifty 
feet  wide  from  Sixth  to  Seventh  street,"  the  specification  of  the  width 
was  held  to  be  matter  of  stipulation  rather  than  of  description,  and 
that  this  covenant,  while  it  remained  unbroken,  ran  with  the  land. 
DaUey  v.  Beckys  Executors^  68. 

2.  From  the  nature  of  this  covenant  there  could  be  but  one  breach  of  it, 
and,  therefore,  but  one  satisfaction.    Ibid, 

3.  Action  for  damages  on  this  covenant  could  only  be  maintained  by  him 
who  was  owner  at  the  time  of  the  breach.     Ibid, 

4.  It  is  a  maxim  of  the  common  law  that  the  proprietors  of  land  adjoin- 
ing a  highway,  have  a  fee  in  the  ^'  soil"  of  the  highway,  tuque  ad  medium 
filum  vim.     Ball  v.  Ball^  424. 

5.  The  established  inference  of  law  is,  that  a  conveyance  of  land,  founded 
on  a  public  highway,  carries  with  it  the  fee  to  the  centre  of  the  road, 
as  a  part  or  parcel  of  the  grant.     Ibid. 

6.  The  intention  of  a  grantor  to  withhold  his  interest  in  a  road  to  the 
middle  of  it,  after  parting  with  all  his  right  and  title  to  the  adjoining 
land,  is  never  to  be  presumed.    Ibid. 

7.  An  express  declaration,  or  something  equivalent  thereto,  is  required 
to  sustain  such  an  inference.     Ibid, 

8.  The  effect  of  admitting  the  principle  that  a  conveyance  bordering  a 
highway  does  not  extend  to  the  centre  of  it,  would  deprive  the  owners 
of  ground  of  the  power  of  iihproving  or  ornamenting  with  trees  or 
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BOTJ^DARIES— continued. 

otherwise,  that  part  of  the  waj,  adjoining  their  lands  and  not  nsed  hy 
the  public.    Ball  v.  Ballj  424. 

BREACH  OF  THE  PEACE. 

1.  The  owner  of  a  slare  has  a  Hght  to  seize  him  in  a  peaceable  manner, 
wherever  he  can  find  him,  not  in  a  riotous,  tumultuous  and  irareason- 
able  manner,  and  if  resisted  by  force,  those  who  make  the  resistance 
are  guiltj  of  a  breach  of  the  public  peace.  Commonwealth  r.  Taylor, 
480. 

2.  If  forcibly  resisted  in  his  peaceable  attempt  to  recapture  his  fa gi tire 
slave  the  owner  may  lawfully  use  sufficient  force  to  overcome  the  un- 
lawful resistance  offered  without  being  legally  chargeable  with  the 
offence  of  riot.    I  hid. 

CHARACTER. 

1.  A  defendant,  in  order  to  impeach  the  credit  of  witnesses  who  have 
testified  against  him,  may  give  evidence  of  their  general  bad  character, 
without  restricting  the  inq,uiry  to  their  character  for  truth  and  veracity. 
Commonwealth  Y.  3fClainy  462. 

2.  A  witness  may  be  aslced  as  a  preliminary  question,  whether  he  has 
had  the  means  of  knowing  the  general  character  of  the  witnesses 
whose  testimony  is  sought  to  be  impeached,  and  if  he  answers  in  the 
affirmative,  he  may  be  further  asked,  whether  his  knowledge  of  their 
general  character  would  lead  him  to  believe  them  under  oath.    Ibid, 

CHURCH. 

1.  When  three  or  more  persons  agree  to  go  to  a  church  where  divine 
service  is  to  be  performed,  and  to  laugh  and  talk  during  the  perform- 
ance of  the  same,  in  a  manner  which  might  be  excusable  in  a  tavern ; 
and  in  so  doing  manifest  a  determination  to  resist  by  force  any  effort 
that  may  be  made  to  remove  them,  or  prevent  their  so  doing,  they  will 
be  guilty  of  riot.     Commonwealth  v.  Dupuy  ei  al.,  1. 

2.  It  seems  that  the  unnecessary  performance  of  secular  labors  on  San- 
day,  in  such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in 
Pennsylvania.    Ibid, 

COLLISION. 

1.  It  is  a  rule  founded  altogether  in  reason,  and  long  and  thoroughly  re- 
cognised in  the  admiralty,  that  on  the  open  seas,  vessels  going  free 
shall  give  way  to  those  that  are  going  close-hauled ;  and  the  correla- 

.  tive  is  equally  well  established,  that  a  vessel  going  close-hauled,  when 
meeting  a  vessel  going  free,  shall  hold  her  course.  Sanderson  v.  The 
Columbutf  493. 

2.  A  steamer  is  to  be  regarded  as  a  vessel  going  free,  and  must  give  way 
in  consequence  to  a  sailing  vessel  going  close-hauled.    Ibid. 

3.  A  vessel  going  close-hauled  and  meeting  a  steamer,  shall  not  be  at 
liberty  to  change  her  course.     Ibid. 
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COMMON  PLEAS.— See  Associatb  Judge. 

1.  Under  the  Act  of  Assembly  of  April  14th,  1846,  giving  to  the  Court  of 
Common  Pleas  of  Philadelphia  County,  the  power  to  enter  judgment 
bj  default  for  want  of  an  affidavit  of  defence,  the  affidavit  of  defence 
must  be  filed  in  the  office  of  the  court,  before  the  third  Saturday  fol- 
lowing the  first  Monday  of  the  month  or  term.  If  filed  on  that  day  it 
18  loo  late.     Skarpless  v.  SckMbly,  32.     (But  sec  1  Harris  65.) 

2.  By  the  practice  of  the  Court  of  Common  Pleas  of  Philadelphia  County, 
where  there  is  an  issue  of  fact,  and  also  an  issue  of  law,  the  latter  mast 
be  first  determined.     Vail  v.  Friend,  63. 

CONDITIONS  IN  RESTRAINT  OF  MARRIAGE. 

1.  Though  a  limit8.tion  to  a  widow  so  long  as  she  remains  unmarried,  is 
good,  yet  if  a  legacy  or  bequest  of  personal  property  be  given  to  a  party 
for  life,  with  a  condition  subsequent  annexed  thereto,  that  if  the  legatee 
marries,  the  legacy  is  to  go  over ;  it  seems  such  condition  is  bad. 
Middleton  v.  RUej  7. 

2.  Where  a  testator  directed  his  executors  to  pay  annually  two  hundred 
dollars  of  th«  proceeds  of  his  real  estate  to  his  widow,  for  the  support 
of  herself  and  his  children,  to  be  paid  monthly,  until  his  youngest  son 
should  arrive  at  the  age  of  tw«nty-one,  provided,  however,  that  his 
wife  remained  his  widow  that  long,  and  in  case  she  again  married,  the 
bequest  to  cease  from  the  day  of  her  marriage ;  Held,  that  the  bequest 
over  was  void.    Ibid, 

CONSPIRACY. 

1.  A  conspiracy  between  A,  and  the  book-keeper  of  a  bank  by  which  A. 
was  to  draw  checks  on  the  bank,  and  the  book-keeper  was  to  arrange 
the  entries  in  the  bank  so  as  to  make  it  appear  that  A.  was  a  creditor 
of  the  bank  to  the  amount  of  the  checks,  is  indictable  at  common  law. 
Commonwealth  v.  FoRring,  29. 

2.  An  indictment  is  sufficient  which  simply  avers  that  the  defendants  did 
conspire  together  to  cheat  and  defraud  a  certain  bank  of  it  moneys. 
Ac,  and  then  proceeds  specially  to  set  forth  the  overt  acts.    Ibid, 

CONSTABLE. 

1.  On  the  trial  of  a  scire  facias  against  a  constable  for  not  returning  an  * 
execution  within  the  time  limited  by  the  Act  of  1810,  it  is  incompetent 
for  the  defendant  to  prove  that  the  defendant  in  the  execution  had  no 
property.     M'Clain  v.  Smithy  462. 

2.  Whether  he  may  prove  in  such  case,  that  he  was  a  certificated  bank- 
rupt, dubitalur.     Ibid, 

3.  It  is  also  incompetent  for  him  to  prove  that  the  wife  of  the  defendant 
had  died  the  night  before  he  proceeded  to  execute  the  writ,  in  conse- 
quence of  which,  through  feelings  of  humanity,  he  failed  to  execute  it. 
Ibid, 
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1.  The  constitutionalitj  of  the  law  of  Congpress  of  the  12th  Febnxaiy, 
1793,  in  relation  to  ^'fugitiyes  from  justice  and  persons  held  to  labor," 
having  been  affirmed  bj  the  courts  of  Massachusetts,  New  York  and 
Pennsylvania,  and  conclnsiyelj  settled  bj  the  Sapreme  Court  of  the 
United  States,  is  to  be  regarded  as  the  paramount  law  of  the  land,  and 
binding  upon  every  one  until  altered  or  modified  bj  the  same  power 
which  enacted  it.     Camnumweallh  v.  Clellatu^  92. 

2.  Bj  the  constitution,  the  laws  of  Congress  are  made  the  supreme  law 
of  each  state,  and  all  judicial  officers  of  a  state  are  bound  to  obej  them, 
and  all  state  laws  in  conflict  with  the  constitution  or  a  law  of  Congress 
are  void.    Ibid, 

3.  Justices  of  the  peace  are  magistrates  within  the  meaning  of  the  Act  of 
Congress  and  are  bound  to  obey  the  laws  of  the  United  States.    Ibid. 

4.  As  a  general  principle,  Congress  has  no  right  to  impose  duties  on  state 
officers,  but  the  case  of  fugritive  slaves  under  article  4,  sec.  3,  of  the 
Constitution  of  the  United  States,  constitutes  an  exception  to  this  rule. 
Ibid, 

5.  The  owner  of  a  slave  may  seize  and  recapture  him  in  any  part  of  the 
Union,  whenever  he  can  do  so  without  a  breach  of  the  peace  or  any 
illegal  violence.     Ibid, 

6.  Under  the  Constitution  of  the  United  States,  a  master  may  pursue  and 
arrest  his  fugitive  slave  in  another  state,  use  as  much  force  as  is  neces- 
sary for  his  reclamation,  and  bind  and  secure  him,  in  order  to  prevent 
a  second  escape.    In  order,  however,  to  prevent  oppression  and  out- 

.  rage  towards  persons  claimed  as  slaves,  and  at  the  same  time  to  protect 
the  master  against  interference  in  the  exercise  of  his  legal  rights,  the 
Act  of  12th  February,  1793,  was  enacted.     Van  Metre r,  MUeheU^  111. 

7.  No  state  legislation  can  interfere  with  the  provisions  of  an  Act  of  Con- 
gress, or  protect  from  punishment  any  who  may  incur  a  penalty  pre- 
scribed by  such  act.    Ibid, 

8.  Knowledge  that  the  person  harbored  or  concealed  is  a  fugitive  from 
labor,  is  all  that  is  meant  by  the  word  "  notice'^  as  employed  in  the  Act 
of  12th  February,  1793.    Ibid, 

9.  The  meaning  of  the  words  harbor  and  conceal,  are  not  synonymous. 
Congress  in  using  the  terms,  "  harbor  or  conceal/'  evidently  assumed 
that  there  might  be  a  harboring  without  a  concealment    Ibid, 

10.  The  harboring  made  criminal  by  the  Act  of  Congpress,  is  where  the 
purpose  which  accompanies  the  act  of  harboring,  is  to  encourage  the 
fugitive  in  his  desertion  of  his  master,  to  further  his  escape  and  impede 
and  hinder  his  reclamation.  Such  harboring  may  exist  without  any 
affectation  of  concealment,  and  yet  be  more  injurious  to  the  master, 
and  effective  in  promoting  the  escape  of  the  slave  and  frustrating  the 
vigilance  of  the  master,  than  any  attempt  at  concealing  the  slave.  Ibid. 

11.  The  distribution  of  power  among  the  co-ordinate  branches  of  the 
government,  and  the  just  equilibrium  of  all  ought  to  be  preserved,  and 
it  is  the  especial  duty  of  the  Supreme  Court  to  observe,  with  sedulous 

(534) 


Digitized  by 


Google 


INDEX. 

CONSTITUTIONAL  LAW-^onimued, 

care,  the  just  limits  of  its  own  authority,  as  well  as  to  guard  the  land- 
marks which  define  the  boundaries  of  the  other  departments.  Parker  y  . 
CommanweaUhf  163.     (Dissenting  opinion  bj  Coulter,  J.) 

12.  All  leglslatire  authority  is  confided  to  the  legislature,  except  so  £&r 
ai  it  is  limited  by  the  Bill  of  Bights,  which  is  the  only  exception.  Ihid. 

13.  In  every  ciyilized  country  in  the  world,  granting  licenses  to  sell 
spirituous  liquors,  has  been  considered  under  the  dominion  of  the  law- 
making power,  and  particularly  so  in  the  United  States.    Ibid, 

14.  No  man  has  a  vested  right  to  receive  a  license  to  sell  spirituous 
liquors,  if  deemed  by  the  law-making  power  contrary  to  the  general 
good.    Ibid. 

15.  There  is  no  clause  or  section  in  the  Constitution  which  prevents  the 
legislature  from  passing  a  law  which  is  to  go  into  effect  upon  its  ac- 
ceptance by  a  majority  of  the  votes  of  the  citizens  of  each  ward  or 
township.  Hence,  the  Act  of  1846,  giving  the  citisens  of  certain  counties 
the  power  to  decide  by  a  vote  whether  the  sale  of  vinous  and  spirituous 
liquors  shall  be  continued  within  such  counties,  and  imposing  a  pen- 
alty for  the  sale  of  such  liquors,  where  a  majority  of  the  votes  had  been 
against  such  sale,  is  constitutional.    Ibid, 

16.  The  constitutional  mandate  requiring  "  an  adequate  compensation'* 
to  be  provided  for  all  "services"  required  of  "the  judges  of  the  Su- 
preme Court  and  the  presidents  of  the  Common  Pleas"  is  as  imperative 
as  that  which  prohibits  its  diminution  "  during  their  continuance  in 
office."     In  re  Courts  of  Laneatter^  315. 

17.  The  comity  due  from  one  department  of  government  to  another  will 
always  induce  a  waiver  of  questions  of  this  nature  where  there  is 
nothing  intolerable  in  the  burthens  imposed,  or  indicating  danger  to 
the  independence  of  the  judicial  power,  and  thus  threatening  the  sub- 
version of  the  liberties  of  the  people.    Ibid, 

18.  The  legislature  have  no  power  to  abolish  a  court  of  criminal  jurisdic- 
tion and  another  of  civil  jurisdiction,  and  to  impose  all  the  business  of 
the  said  tribunals  upon  the  Court  of  Common  Pleas,  without  providing 
any  compensation  for  the  increased  services  requirecf.    Ibid. 

19.  The  legislature  cannot  abolish  existing  tribunals  for  the  administra- 
tion of  justice  without  making  provision  for  the  trial  of  the  causes 
pending  therein,  and  for  the  administration  of  justice  within  the  juris- 
dictions of  the  tribunals  proposed  to  be  abolished.    Ibid, 

20.  A  proviso,  repugnant  to  the  enacting  clause  in  a  statute,  is  void.  Ibid, 
31.  The  Act  of  Pennsylvania  of  3d  March,  1847,  so  far  as  it  prohibits  and 

punishes  the  carrying  "  free  negroes  or  mulattoes"  out  of  the  state  is 
constitutional,  notwithstanding  that  such  persons  may  be  claimed  as 
slaves.     Commonwealth  v.  Auld,  431. 

22.  The  rule  of  ^^ partus  eequitur  ventrem^*  does  not  apply  to  the  case  of  a 
negro  child  bom  in  Pennsylvania,  although  born  of  a  mother  who  was, 
at  the  time,  a  fugitive  slave.    Ibid, 

23.  In  the  fre«  state  of  Pennsylvania,  a  slave  cannot  be  born.    Ibid, 
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CONTEMPT. 

1.  Every  court,  iDclading  the  Senate  and  House  of  Represeatatiyes,  is  the 
sole  judge  of  its  own  contempts  ;  and  in  case  of  commitment  for  con- 
tempt, in  such  case,  no  other  court  can  have  a  right  to  inquire  directlj 
into  the  correctness  or  propriety  of  the  commitment,  or  to  discharge 
the  prisoner  on  habeas  corpus.     Ex  parte  Nugent^  220. 

2.  The  warrant  of  commitment  need  not  set  forth  the  particular  facts 
which  constitute  the  alleged  contempt.    Ibid, 

3.  The  Senate  of  the  United  States  has  power  to  punish  for  contempts  of 
its  authority  in  cases  of  which  it  has  Jurisdiction,  and  an  inquiry 
whether  any  person,  and  who,  had  violated  the  rule  of  the  Senate  which 
requires  that  all  treaties  laid  before  them  should  be  kept  secret  until 
the  Senate  should  take  off  the  injunction  of  secrecy,  is  a  matter  within 
the  jurisdiction  of  the  Senate.    Ibid, 

4.  The  Senate  of  the  United  States  has  a  right  to  hold  secret  sessions 
whenever  in  its  judgment  the  proceeding  shall  require  secrecy,  and 
may  pronounce  judgment  in  secret  session  for  a  contempt  which  took 
place  in  secret  session.    Ibid, 

CONTRACT.— See  Bond,  1,  2,  3. 

1.  The  District  Court  has  admiralty  jurisdiction  to  enforce  a  contract  of 
affreightment  by  a  proceeding  in  rem.    Lowry  v.  Canal  Boaty  25. 

2.  The  process  of  a  court  of  equity  will  not  be  afforded  for  the  purpose 
of  enforcing  a  forfeiture.    Morse  v.  O^Reilly^  75. 

3.  When  a  contract  has  been  violated,  in  its  essential  terms,  or  when  it 
has  been  made  impossible  of  execution,  equity  will  relieve,  if  it  can  do 
so  without  prejudice,  but  it  never  enforces  anything  in  the  nature  of  a 
forfeiture,  whether  stipulated  in  the  contract  or  implied  from  circum- 
stances.    Ibid, 

4.  While  the  exclusive  rights  of  a  patentee  are  specially  guarded  from 
intrusion,  the  contracts  which  he  makes  to  share  them  with  third  per- 
sons are  interpreted  and  enforced  in  the  same  manner  with  other  legal 
engagements.    Ibid, 

5.  An  injunction  will  not  be  granted  against  waste,  where  the  title  of  the 
complainant  is  denied  by  the  answer ;  and  it  is  reAised  before  answer 
unless  the  defendant  has  had  notice  of  the  motion,  so  as  to  enable  him 
to  make  denial  by  affidavits.    Ibid. 

6.  It  is  a  general  rule  of  law,  that  to  bind  a  corporation  by  a  contract  it 
must  be  made  by  the  person  to  whom  the  management  of  its  affairs  is 
by  law  committed.    Insurance  Bank  v.  Bank  of  UnUed  States,  125. 

7.  The  stockholders,  even  all  of  them,  at  a  general  meeting,  cannot,  even 
by  a  unanimous  vote,  bind  the  corporation  by  contract.  Their  action 
would  at  most  be  advisory  and  not  obligatory  on  the  directors.     Ibid. 

8.  The  directors  may  adopt,  upon  sufficient  consideration,  the  act  of  the 
stockholders,  or  of  strangers,  and  thus  make  it  binding  on  the  corpo- 
ration ;  but  it  is  the  act  of  adoption  which  makes  it  obligatory  on  the 
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corporation  and  not  the  original  act  of  the  parties.    Ituuranee  Bank  t. 
Bank  of  the  United  States ^  125. 

9.  The  question  of  adoption  is  one  of  fact ;  what  acts  amount  to  an 
adoption,  is  a  question  of  law.    Ibid, 

10.  If  no  other  right  or  interest  can  he  affected  by  the  agreement  of  all 
the  stockholders,  the  corporation  may  be  bonnd  thereby.    Ibid. 

11.  Illustration  of  the  equitable  nature  of  the  action  of  assumpsit.    Ibid, 

12.  A  party  cannot  sue  upon  a  cause  of  action  until  it  has  accrued,  but 
a  defendant  may  defend  by  means  of  feicts  which  occurred  after  suit 
brought.    Ibid, 

13.  If  the  officers  or  stockholders  of  a  corporation  make  an  agreement 
which  is  incompatible  with  the  provisions  of  the  charter,  or  in  viola- 
tion of  the  penal  laws  of  the  state,  the  offenders  may  be  punished,  and 
the  franchises  resumed,  but  such  considerations  cannot  defeat  a  con- 
tract between  parties  otherwise  valid.    Ibid. 

CONTRIBUTIONS. 

Where  one  or  more  individuals  contribute  sums  of  money  to  employ 
counsel  to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in 
them  to  do  so,  nor  does  the  fact  of  their  so  doing  g«  to  impeach  their 
credit  ,*  though  if  such  aid  be  given  through  malicious  motives,  and 
without  probable  cause,  they  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.  Commonwealth  v.  Dupuy 
etal.,1. 

CORPORATIONS.— See  Bond,  1,  3 ;  Contract,  6,  7,  8,  9,  10,  13. 

Where  an  Act  of  Assembly  stipulated  that  a  corporation,  before  enjoying 
certain  immunities,  should  give  security  to  the  Court  of  Common 
Pleas,  in  such  cases,  and  in  such  manner  as  the  said  court  may  think 
proper  to  require  for  the  faithful  payment  and  redemption  of  all  the 
notes  by  them  issued:  Held,  that  the  bond  of  the  corporation  alone 
was  not  sufficient  security  within  the  act.  Columbia  Bridge  Company  v, 
Kline,  39. 

COSTS. 

1.  Where  an  associate  judge  of  a  Court  of  Common  Pleas  discharged  a 
party  under  the  Insolvent  Law,  six  days  after  a  conviction  for  forni- 
cation and  bastardy,  it  was  held  that  this  was  not  such  a  discharge  as 
would  make  the  county,  under  the  Act  of  28th  March,  1814,  liable  for 
the  costs  of  prosecution.    Mark  v.  County  of  Clinton^  15. 

2.  A  stockholder  defendant  is  not  bound  to  appeal  from  the  judgment  of 
an  alderman,  but  must  allow  a  party  interested  to  use  his  name  in  an 
appeal,  upon  security  being  given  to  indemnify  him  against  costs. 
Deaves  v.  Brightly,  37. 

COUNSEL.    See  Contributions. 
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1.  The  United  States  eonrts  deriye  their  only  power  to  try,  conrict  or 
panish  in  criminal  caseSi  from  the  Constitntion  and  the  laws  made  in 
parsaance  of  it.     UniUd  Statu  t.  HtUchmton^  211. 

2.  The  jurisdiction  of  offences  which  are  cognisable  at  common  law  re- 
sides in  the  state  eonrts  alone,  even  though  the  General  Government 
may  be  the  party  immediately  aggrieyed  by  the  misdeed  complained 
of.    Ibid, 

3.  The  Acts  of  Congress  of  13th  August,  1841,  and  7th  August,  1846, 
under  which  the  prisoner  was  indicted,  have  obvious  reference  to  per- 
sons intrusted  by  some  Act  of  Congress  with  the  legal  possession  of 
public  moneys,  not  to  those  subordinates,  who  not  having  been  in- 
trusted with  such  possession,  could  be  punished  for  a  fraudulent  con- 
version, as  felons,  without  any  Congressional  legislation.  The  Act  of 
1846,  throughout  applies  not  to  clerks,  workmen  or  other  servants. 
Ihid. 

4.  A  person  appointed  under  the  Act  of  18th  January,  1837,  to  be  clerk 
for  the  treasurer  of  the  mint,  cannot  be  indicted  under  the  Act  of  Con- 
gress of  13th  August,  1841,  and  7th  August,  1846,  for  embezilement  of 
public  moneys.    lUd. 

5.  The  constitutional  mandate  requiring  "  an  adequate  compensation"  to 
be  provided  for  all  ^^  services*'  required  of  the  Supreme  Court  and  the 
presidents  of  the  Common  Pleas,"  is  as  imperative  as  that  which  pro- 
hibits its  diminution  "  during  their  continuance  in  office."  In  R* 
Courts  of  Lanea$ter^  315. 

6.  The  comity  due  from  one  department  of  government  to  another  will 
always  induce  a  waiver  of  questions  of  this  nature  where  there  is 
nothing  intolerable  in  the  burthens  imposed,  or  indicating  danger  to 
the  independance  of  the  judicial  power,  and  thus  threatening  the  sub- 
version of  the  liberties  of  the  people.    Ibid, 

7.  The  legislature  have  no  power  to  abolish  a  court  of  criminal  jurisdic- 
tion and  another  of  civil  jurisdiction,  and  to  impose  all  the  business  of 
the  said  tribunals  upon  the  Court  of  Common  Pleas,  without  providing 
any  compensation  for  the  increased  services  required.    Ibid, 

8.  The  legislature  cannot  abolish  existing  tribunals  for  the  administra- 
tion of  justice  without  making  provision  for  the  trial  of  the  causes 
pending  therein,  and  for  the  administration  of  justice  within  the  juris- 
dictions of  the  tribunals  proposed  to  be  abolished.    Ibid, 

9.  A  proviso,  repugnant  to  the  enacting  clause  in  a  statute  is  void.  Ibid, 


COVENANT.— See  Boundabies,  1,  2,3. 

CRIMINAL  LAW. — See  Adultbbt,  1,2;  Appbinticb,  1,2;  As80Ciati-Jui>oi  ; 
Bawdy  Housb,  1,2;  Conspibacy,  1,  2. 
1.  Where  one  or  more  individuals  contribute  sums  of  money  to  employ 
counsel  to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in 
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them  to  do  so,  nor  does  the  fact  of  their  so  doing  go  to  impeach  their 
credit ;  though  if  snch  aid  be  giren  through  malicious  motires,  and 
without  probable  cause,  thej  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.  CommonwedUh  t.  Jhi^ 
puy  et  al.f  1. 

2.  When  three  or  more  persons  agree  to  go  to  a  church  where  diyine 
service  is  to  be  performed,  and  to  laugh  and  talk  during  the  perform- 
ance of  the  same,  in  a  manner  which  might  be  eicusable  in  a  tarern ; 
and  in  so  doing  manifest  a  determination  to  resist  by  force*  any  effort 
that  may  be  made  to  remove  them,  or  prevent  their  so  doing,  they  will 
be  guilty  of  riot.    Ibid, 

3.  It  seems  that  the  unnecessary  performance  of  secular  labors  on  Sun- 
day, in  such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in 
Pennsylvania.     Ibid. 

4.  Eaves-dropping  is  an  indictable  offence  in  Pennsylvania,  though  if  it 
should  appear  that  the  alleged  offence  was  committed  by  the  husband 
of  the  prosecutrix,  who  was  the  subject  of  it,  or  by  his  authority,  it 
would  seem  that  the  prosecution  does  not  lie.  Commonwealth  v. 
Lovettj  5. 

5.  Eaves-dropping,  it  seems,  consists  in  privily  listening,  not  in  looking 
or  peeping.    Ibid, 

6.  A  man  having  illicit  intercourse  with  his  daughter,  is  guilty  of  in- 
cestuous fornication  under  the  second  section  of  the  Act  of  1705. 
Cfommontoealth  v.  Bruet^  14. 

7.  The  erection  and  exhibition  of  a  stuffed  Paddy,  conrftructed  and  ex- 
posed in  such  a  way  as  to  be  calculated  to  produce  a  riot  and  disturb- 
ance, is  a  misdemeanor  at  common  law,  though  if  it  should  appear  in 
evidence  that  the  figure  thus  exposed  was  not  a  Paddy,  but  a  Shelah, 
the  two  effigies  appearing  to  be  of  an  opposite  character,  and  the  in- 
dictment averring  it  to  be  a  Paddy,  the  variance  is  fatal.  Common^ 
weaUh  V.  Haines f  17. 

8.  A  false  allegation  of  property,  of  such  nature  as  to  be  calculated  to 
impose  upon  the  party  whom  it  is  designed  to  defraud,  is  a  false  pre- 
tence under  the  statute,  and  is  punishable  as  such,  though  in  its 
character  it  amounts  to  little  more  than  a  naked  lie.  Commonwealth  v. 
PouUon,  20. 

9.  Where  defendant  falsely  represented  that  he  had  a  capital  of  two 
thousand  dollars,  and  by  that  means  obtained  the  property  of  the  pro- 
secutor :  Held,  that  the  case  was  within  the  statute.    Ibid, 

10.  A  count  for  a  common  law  misdemeanor  may  be  Joined  with  a  count 
for  a  statutory  misdemeanor,  and  a  verdict  of  guilty  on  eaeh  the  court 
will  impose,  if  it  think  proper,  a  separate  sentence  on  each.  Common' 
wealth  V.  Sylvester f  31. 

11.  The  court  in  which  the  party  is  attending  as  suitor  or  witness,  is  the 
proper  one  to  apply  for  discharge  from  arrest.  Commonwealth  v. 
Danielj  49. 
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12.  The  remedj,  b J  warrant  and  commitment  under  foartb  section  of  Act 
of  12tli  July,  1842,  Is  a  civil  and  not  a  criminal  one.  Commonwealth  t. 
Daniel^  49. 

13.  The  privilege  from  arrest  is  confined  to  parties  in  civil  proceedings, 
unless  it  appear  that  the  arrest  on  the  criminal  charge  was  a  contri- 
vance to  get  the  defendant  into  custody  on  the  civil  suit.     Ibid, 

14.  A  pig-stj  in  a  city  is  per  te  a  nuisance.  Commonwealth  r.  Van 
Sickle  J  104. 

15.  It  is  no  defence  to  an  indictment  for  a  nuisance  in  a  city,  that  it  has 
been  conducted  in  the  same  place  for  a  long  series  of  years,  as  no  nui- 
sance can  be  justified  by  prescription,  nor  that  it  has  become  necessary 
to  the  community  in  which  it  is  situated.    Ibid. 

16.  A  nuisance  in  a  city  is  not  the  less  obnoxious  to  indictment  from  the 
fact  that  it  is  connected  with  a  large  apd  flourishing  manufacture. 
Ibid. 

17.  Where  an  Indictment  charged  that  the  defendant  fed  a  large  number 
of  hogs,  with  "  slop,  fermented  grain,  the  offals  and  entrails  of  beastaj, 
and  other  filth,"  by  means  whereof  a  nuisance,  &c.,  was  created,  and 
the  evidence  showed  that  the  hogs  were  fed  exclusively  on  slop,  it  was 
held,  that  there  was  no  variance.     Ibid. 

18.  The  Act  of  Assembly  of  21st  March,  1806,  prescribing,  "that  in  all 
cases  where  a  remedy  is  provided,  or  anything  directed  to  be  done  by 
any  Act  or  Acts  of  Assembly  of  this  Commonwealth,  the  directions  of  the 
said  acts  shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted,  or 
anything  done  agreeably  to  the  provisions  of  the  common  law  in  such 
cases,  fhrther  than  shall  be  necessary  for  carrying  such  act  or  acts  into 
effect,"  does  not  destroy  the  remedy  of  indictment  at  common  law,  as 
to  a  nuisance  in  the  city  of  Philadelphia,  though  such  nuisance  is  in 
itself  liable  to  be  suppressed  by  the  summary  process  aflbrded  by  the 
Acts  of  Assembly  constituting  the  board  of  health.    Ibid. 

19.  The  Act  of  12th  July,  1842,  relative  to  the  punishment  of  fraudulent 
debtors,  &c.,  is  not  retrospective  in  its  operation,  nor  could  it  consti- 
tutionally be  so.     Commonwealth  r.  Woodrwij  207. 

20.  A  fraud,  to  be  indictable  at  common  law,  must  be  such  as  affects  the 
public  or  is  calculated  to  defraud  numbers,  and  which  ordinary  care 
and  caution  cannot  guard  against.     Ibid. 

21.  To  render  a  cheat  or  fraud  indictable  at  common  law,  on  the  ground 
that  it  was  effected  by  means  of  a  false  token,  the  token  must  be  such 
as  indicates  a  general  intent  to  defraud,  and  therefore  is  an  injury  to 
the  public.    Ibid. 

22.  If  the  subject-matter  of  the  charge  laid  in  a  bill  of  indictment  be 
land  and  the  title  to  it,  and  the  depriving  the  owner  of  it  by  cheating, 
the  offence  is  not  indictable  at  common  law.    Ibid. 

23.  A  transaction  cannot  be  made  the  foundation  of  a  criminal  charge  at 
common  law  unless  by  the  common  law  it  is  so,  clearly  and  without 
ambiguity.    Ibid. 
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CRIMINAL  LkW—continued. 

24.  The  United  States  courts  derive  their  only  power  to  try,  conTict  or 
punish  in  criminfti  cases,  from  the  Constitution  and  the  laws  made  in 
pursuance  of  it.     United  States  v.  Hutchinson j  211. 

25.  The  jurisdiction  of  offences  which  are  cognisable  at  common  law 
resides  in  the  state  courts  alone,  even  though  the  general  government 
may  be  the  party  immediately  aggrieved  by  the  misdeed  complained 
of.    Ibid. 

26.  The  Acts  of  Congress  of  13th  August,  1841,  and  7th  August,  1846, 
under  which  the  prisoner  was  indicted,  have  obvious  reference  to  per- 
sons intrusted  by  some  Act  of  Congress  with  the  legal  possession  of 
public  moneys,  not  to  those  subordinates,  who,  not  having  been  in- 
trusted with  such  possession,  could  be  punished  for  a  fraudulent  conver- 
sion, as  felons,  without  any  Congressional  legislation,  The  Act  of  1846, 
throughout  applies  not  to  clerks,  workmen,  or  other  servants.    Ibid. 

27.  A  person  appointed  under  the  Act  of  18th  January,  1837,  to  be  clerk 
for  the  treasurer  of  the  mint,  cannot  be  indicted  under  the  Act  of  Con- 
gress of  13th  August,  1841,  and  7th  August,  1846,  for  embezzlement  of 
public  moneys.    Ibid, 

28.  It  is  impossible  for  a  mother  to  decide  to  which  of  two  or  more  con- 
nections about  the  same  time^  her  conception  is  to  be  imputed.  Com' 
monwealth  v.  Fritz ^  219. 

29.  An  indictment  erroneously  entitled  "April  Sessions,  1848,"  but 
actually  found  at '' August  Sessions,  1848,"  charging  an  offence  com- 
mitted in  *'  July,  1848,"  may  be  amended  by  the  records  of  the  court. 
Commonwealth  v.  Beehtol^  306. 

30.  An  indictment  under  the  Act  of  29th  March,  1824,  charging  that  the 
defendant  "  did  employ  W.  F.,  and  other  persons  to  the  jurors  unknown, 
to  cut  down  or  fell  seventy-five  pine  timber  trees,  he,  the  defendant, 
knowing  that  the  lands  &c.,  did  not  belong  to  him  or  to  any  person  by 
whom  he  was  authorized,"  &c.,  is  defective.    Ibid, 

31.  Such  indictment  should  aver  that  the  trees  were  actually  cut  by  the 
persons  employed  to  do  so,  and  should  name  the<  owner  of  the  land,  or 
show  that  he  was  unknown^  and  should  not  state  the  offence  disjunc- 
tively.   Ibid. 

32.  An  indictment  under  the  Act  of  1st  April,  1840,  for  knowingly  re- 
ceiving timber,  &c.,  cut  contrary  to  the  Act  of  1824,  must  allege  sub- 
stantially that  the  offence  prohibited  by  the  Act  of  1824,  has  been 
committed,  and  then  charge  the  defendant  with  knowingly  receiving 
the  timber,  &c.,  so  cut  down  and  felled.    Ibid. 

33.  It  is  a  public  nuisance,  and  Indictable  at  common  law  to  place  on  the 
footway  of  a  public  street,  a  stall  for  the  sale  of  fruit  and  confectionery, 
although  the  defendant  pay  rent  to  the  owner  of  the  adjoining  pre- 
mises, for  the  use  of  so  much  of  the  pavement  as  is  occupied  by  him. 
ComTnonwealth  v.  Wentworih,  324. 

34.  A  female  who  has  been  seduced,  and,  after  the  birth  of  a  child,  mar- 
ried and  deserted  by  her  seducer,  is  not  a  competent  witness  against 
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CRIMINAL  LAW— continued. 

him  on  an  indictment  for  seduction  under  the  Pennsjiyania  statute  of 
1843.     Commonwealth  v.  Eichar,  326. 

35.  Such  a  marriage,  although  after  seduction,  and  followed  bj  imme- 
diate desertion  bj  the  husband,  is  a  defence  against  an  Indictment  for 
seduction  under  the  Act  of  1843.    Ibid. 

36.  In  an  indictment  for  mayhem,  the  offence  is  sufficiently  described 
bj  charging,  that  the  defendant  '^  voluntarily,  wickedly,  maliciously, 
unlawfully  and  feloniously  did  gouge,  pull  and  put  out"  a  right  eye, 
"  with  intent,  in  so  doing,  to  maim  and  disfigure.''  Commonwealth  t. 
Reed,  459. 

37.  Such  description  of  the  offence  is  sufficient,  although  it  is  not  charged 
affirmatively,  that  the  defendant  did  maim  and  disfigure.    Ibid. 

38.  Whether  mayhem  be  a  felony  or  misdemeanor,  it  is  properly  charged 
as  being  done  feloniously.    Ibid 

39.  To  constitute  murder  of  the  first  degree,  the  killing  must  have  been 
"  wilful,  deliberate  and  premeditated,"  and  if  these  essential  ingredients 
are  not  proved,  it  is  no  matter  how  it  was  done,  it  is  not  murder  of  the 
first  degree,  except  it  be  one  of  the  cases  expressly  made  so  by  an  Act 
of  Assembly.     CommtmweaUh  y.  Crauie^  500. 

40.  With  the  exceptions  specified  in  our  Act  of  Assembly,  where  the 
killing  has  been  perpetrated  with  malice  aforethought,  either  ex- 
press or  implied,  but  was  not  '^  wilful,  deliberate  and  premeditated,"  it 
is  murder  of  the  second  degree,  unless  there  is  something  in  the  case 
which  reduces  it  to  a  lower  grade  of  offence.    Ibid. 

41.  Where  the  killing  has  been  done  without  malice  aforethought,  either 
express  or  implied,  upon  sudden  heat,  or  quarrel,  or  in  consequence  of 
reasonable  provocation,  or  in  consequence  of  an  assault,  under  circum- 
stances which  do  not  excuse  on  the  principles  of  self-defence,  it  is 
voluntary  manslaughter.    Ibid, 

42.  The  right  to  take  life  in  self-defence  is  only  lawfully  exercised  in 
sudden  and  violent  cases,  where  delay  would  put  the  party  in  imme- 
diate danger  of  the  loss  of  life,  or  great  bodily  harm.  The  necessity 
must  be  urgent,  the  threatened  violence  great,  and  the  danger  imme- 
diate ;  and  in  such  a  case,  it  is  lawful  to  repel  force  by  force  instantly, 
even  if  the  death  of  the  assailant  should  be  the  consequence,  and  the 
party  is  not  bound  to  retreat  an  inch,  but  may  do  himself  justice, 
speedily  and  effectually.    Ibid. 

DAMAGES. 

1.  The  words  person  or  persons,  as  used  in  the  Act  of  Assembly  of  May 
31st,  1841,  include  as  well,  corporations  for  religious  purposes,  as  indi- 
viduals.    Si.  MichaeTt  Church  v.  County  of  Philadelphia,  150. 

2.  Upon  knowledge  of  an  intention  to  attack  or  destroy  his  property,  it 
is  the  duty  of  the  plaintiff  or  of  his  agent  duly  constituted  for  thai  pur- 
pose, if  sufficient  time  intervenes,  to  give  notice  to  an  officer  desig- 
nated in  the  act,  and  such  notice  must  be  in  writing.  Wherever  notice 
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DAMAGES — continued^ 

is  required  under  a  statute,  written  notice  is  to  be  understood.    Si. 
MichaePs  Church  ▼.  County  of  Philadelphia^  150. 

3.  Mere  apprehension  of  an  attack,  is  not  sufficient  to  depriye  the  plain- 
tiff of  the  benefits  of  the  statute ;  knowledge  of  a  contemplated  attack 
must  be  brought  home  to  him,  and  it  must  also  be  proved,  that  a  sufficient 
time  elapsed  to  permit  notice  to  be  given  to  the  proper  officer.    Ihid, 

4.  The  measure  of  damages  is  the  value  of  the  property  destroyed,  to 
which  it  would  be  proper  for  the  jury  to  add  interest  from  the  time  of 
destruction.    Ibid. 

6.  Mere  possession  of  personal  property,  is  evidence  of  ownership,  and  in 
the  absence  of  contrary  evidence,  is  to  be  held  conclusive.  Order  of 
Hermits  v.  County  of  Philadelphia^  120. 

6.  The  word  "persons,"  as  used  in  the  Act  of  Assembly  of  May  31st,  1841, 
is  to  be  construed  to  mean  corporations  as  well  as  individuals.    Ibid, 

7.  Exemplary,  or  vindictive  damages,  cannot  be  given  in  an  action 
against  the  county  ,*  damages  to  the  f^ll  extent  of  the  injury  inflicted, 
should,  however,  be  allowed.    Ibid, 

8.  The  law  does  not  require  a  plaintiff  in  an  action  brought  against  the 
county  for  damages,  suffered  by  the  violence  of  a  mob,  to  prove  every 
article  destroyed,  a  general  estimate  will  be  sufficient  to  submit  to  a 
jury.     Ibid, 

9.  In  an  action  of  this  kind  against  the  county,  the  jury  may  allow  as 
damages  the  full  value  of  the  property  at  the  time  of  its  destruction, 
with  interest  added  to  the  time  of  their  verdict.    Ibid, 

10.  Whether  such  additional  allowance  can  be  made  as  interest,  query  f 
Ibid, 

11.  Justices  of  the  peace  have  only  a  limited  jurisdiction,  and  that  juris- 
diction in  civil  cases  is  entirely  statutory.    Hull  v.  Russell^  453. 

12.  In  proceedings  before  two  justices  by  purchaser  at  sheriff's  sale,  to 
obtain  possession  of  land,  it  is  the  duty  of  the  jury  summoned  by  the 
sheriff,  in  such  proceedings,  to  assess  the  damages,  and  it  is  error  for 

'  the  justices  of  the  peace  to  assess  the  damages  in  such  case,  of  which 
advantage  may  be  taken  on  the  plea  of  nul  tiel  record.    Ibid, 

DEBTOR  AND  CREDIT0R.--Se6  Attachment. 

1.  A  judgment  creditor  whose  judgment  is  a  lien  on  the  defendant's 
land,  and  who  is  proceeding  with  all  diligence  to  execute  his  judgment, 
cannot  be  intercepted  and  defeated  by  another  judgment  creditor, 
whose  judgment  is  not  a  lien,  but  who  obtains  a  judgment  of  revival 
under  an  agreement  with  the  defendant,  and  immediately  issues  a 
liberari  faciat,  the  defendant  agreeing,  in  order  to  make  such  writ  good, 
that  2k  fieri  fadat^  ^^"^Jy  ^o  condemnation,  and  an  appraisement  of  rent, 
be  considered  as  having  been  had :  held,  that  the  liberari  facias  is 
irregular,  and  a  fraud  upon  the  first  lien  and  execution  creditor. 
B<mk  of  Pennsylvania  v.  Bayard,  191. 

2.  A  2»6eran /aoM  requires  a ^. /a.  levy,  and  Inquisition  to  support  it, 
according  to  the  Act  of  Assembly  '*  relating  to  executions."    Ibid. 
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DEBTOR  AND  CREDIT OR-^ontinued. 

3.  A  vigilant  creditor  is  justified  in  the  diligent  use  of.  all  legal  means 
and  process  to  recover  his  debt,  but  he  must  pursue  them  legallj* 
otherwise,  their  employment  is  fraudulent  in  regard  to  others  who  are 
injuriously  aflfected.     Bank  of  Penruylvania  v.  Bayard^  191. 

4.  A  judgment  creditor  who  issues  a  sdre  fadaz  to  revive  his  judgment 
within  five  years,  but  after  the  real  estate  of  the  debtor  was  conveyed 
to  another,  and  causes  it  to  be  served  upon  the  judgment  debtor  and 
the  purchaser  as  terre  tenant,  thereby  continues  the  lien  of  his  judg- 
ment if  he  prosecute  his  writ  of  tcirt  fadcM  with  due  diligence.  Com- 
monwtaUh  v.  Rogert^  252. 

5.  But  if  the  real  estate  of  the  debtor  be  sold  by  the  sheriff  before  the 
judgment  of  revival  be  obtained,  the  land  is  discharged  from  the  lien 
of  the  judgment,  and  the  creditor  cannot  proceed  to  judgment  of  re- 
vival against  the  land  so  discharged  from  the  lien,  but  must  look  to 
the  proceeds  of  sale.    Ibid, 

6.  A  judgment  in  favor  of  one  firm  against  another  firm,  where  one  of  the 
partners  is  a  member  of  both  firms,  may  be  sustained  under  the  Act  of 
14th  April,  1838,  and  is  a  lien  on  the  separate  real  estate  of  such 
partner ;  but  his  separate  estate  cannot  be  seized  until  the  accounts 
are  taken  and  the  equities  settled  between  the  parties.    Ibid. 

7.  A  judgment  against  one  partner,  in  a  suit  against  two,  without  any 
service  or  return  of  nihil  habetj  Ac,  against  the  other,  is  erroneous ;  but 
a  bond  fide  payment  of  such  judgment  by  the  sheriff,  out  of  proceeds  of 
land  sold  by  him  on  which  it  was  a  lien,  is  a  protection  to  the  sheriff 
in  an  action  brought  against  him  by  the  judgment  debtor  or  his  subse- 
quent judgment  creditors  after  a  reversal  of  the  judgment.    Ibid, 

DECEDENT. 

1.  Where  the  heirs  of  a  party  deceased  claim  partition  of  the  estate  of 
the  deceased,  the  judgment  creditors  of  a  different  person,  who  claim 
that  a  portion  of  the  land  belonged  to  their  debtor,  may  come  in  and 
require  the  claimants  to  prove  that  the  estate  belonged  to  the  deceased. 
Simmons^s  EstaUj  204. 

2.  A  devise  to  the  testator's  '^  daughter  Martha  with  her  husband  Joseph 
Simmons,"  is  a  devise  to  the  two  as  husband  and  wife.  The  intro- 
duction of  the  husband's  name  cannot  be  limited  to  a  mere  recognition 
of  his  tenancy  by  the  curtesy.    Ibid, 

DEED. — See  Boundaribb,  1,  2,  3,  4,  5,  6,  7,  8. 

A  party  who  has  been  obliged  to  examine  the  subscribing  witness  to  a 
deed,  for  the  sole  purpose  of  complying  with  the  legal  necessity  of  this 
formal  proof  of  its  execution,  may  impeach  the  credibility  of  such  wit- 
ness by  general  evidence,  when  he  has  been  subsequently  called  and 
examined  in  chief  by  the  other  party  in  relation  wholly  to  other  mat- 
ters than  those  connected  with  the  execution  of  such  deed,  ffart  v. 
Bumtj  337. 
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DIRECTORS.— See  Contract,  6,  7,  8. 

DISCLAIMER. 

1.  One  of  many  joint  tenants  has  a  right  to  prosecute  a  suit  in  relation 
to  the  joint  estate,  in  the  names  of  all,  though  the  others  dissent  and 
disclaim.    Hichelberger  t.  Eichelberger,  73. 

2.  Any  joint  tenant  maj  disclaim  and  thereby  withdraw  himself  from  all 
the  consequences  of  the  proceeding.     Ibid, 

3.  A  disclaimer  of  a  joint  tenant  filed  of  record,  is  equivalent  to  a  judg- 
ment of  severance  in  the  suit.    Ibid. 

DISTRESS. 

In  an  action  of  debt  on  a  replevin  bond,  where  the  subject  of  the  replevy 
was  a  distress  for  rent :  Held,  that  the  amount  of  rent  actually  due  is 
the  subject  in  controversy,  and  constitutes  the  true  criterion  of  juris- 
diction.   Freedenburg  v.  Meetuty  182. 

DISTRICT  COURT.— See  ABauicmT ;  Contract,  1. 

A  judgment  of  nonsuit  ordered  to  be  entered  on  motion  of  the  defendant, 
by  the  judge  presiding  at  the  trial  of  a  cause  in  the  District  Court  for 
the  City  and  County  of  Philadelphia,  under  the  7th  section  of  the  Act 
of  nth  March,  1836,  is  not  a  bar  to  a  subsequent  action  brought  against 
the  same  defendant  by  the  same  plaintiff  for  the  same  cause.  Fleming 
V.  Iruurance  Company^  64. 

DIVORCE. 

1.  Where  a  respondent,  in  her  answer  to  a  libel  for  divorce,  gives  a  brief 
but  clear  and  precise  assignment  of  causes,  why  she  has  quitted  and 
absented  herself  from  the  common  habitation,  and  denies  that  such 
quitting  and  absence  is  a  wilful  and  malicious  abandonment  of  her 
marriage  duties,  the  cause  has  reached  a  complete  issue,  and  is  ripe 
for  a  hearing  either  before  the  court,  if  a  jury  has  not  been  asked,  or 
before  a  jury,  if  such  a  claim  has  been  interposed.  Butler  v.  Butler^ 
284. 

2.  Previous,  however,  to  proceeding  to  trial,  the  libellant  has  the  right 
to  demand  and  receive  of  the  respondent,  a  written  specification  of  the 
acts  of  cruelty,  or  other  circumstances,  by  which  she  proposes  to  sup- 
port her  general  allegations^  with  the  times,  places,  and  circumstances 
of  their  occurrence,  as  far  as  these  can  be  reasonably  and  practically 
given.    Ibid, 

3.  The  giving  of  such  notice  does  not  make  the  facts  contained  in  it  evi- 
dence of  course  in  the  cause,  but  on  the  trial  all  matters  objected  to 
as  inadmissible  will  be  admitted  or  rejected  by  the  court,  as  the  ob- 
jections taken  are  deemed  valid  or  otherwise.    Ibid, 

4.  The  useless  introduction  of  a  narrative  into  the  answer  of  the  respon- 
dent, which  the  libellant  seeks  to  treat  as  if  it  were  a  responsive 
allegation,  in  an  English  ecclesiastical  court,  is  not  in  concord  with 
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DlYOB.CE— continued, 

our  simple,  facile  and  convenient  practice  in  the  administratioa  of  the 
divorce  laws,  and  will  not  be  adopted  by  the  Court  of  Common  Pleas. 
Butler  V.  Butlery  284. 

5.  Where  the  respondent  has  left  her  husband's  habitation  with  his 
license  and  assent,  or  has  continued  her  absence  with  his  subsequent 
acquiescence  and  approval,  the  continuitj  of  absence,  under  such  cir- 
cumstances, is  not  a  "  wilful  and  malicious  desertion."    Ibid. 

6.  The  reasonable  cause  which  will  justify  a  wife  or  husband  in  quitting 
and  abandoning  each  other,  is  that,  and  onlj  that,  which  would  entitle 
the  party  so  separating  him  or  herself  to  a  divorce.     Ibid, 

7.  The  cruelty  within  our  statute,  which  entitles  a  wife  to  a  divorce  from 
her  husband,  is  actual  personal  violence,  or  the  reasonable  appre- 
hension of  it,  or  such  a  course  of  treatment  as  endangers  her  life  or 
health,  and  renders  co-habitation  unsafe ;  and  the  latter  may  exist 
without  the  former.     Ibid. 

8.  A  husband  may,  by  a  course  of  humiliating  insults  and  annoyances, 
practiced  in  the  various  forms  which  ingenious  malice  can  readily  de- 
vise, eventually  destroy  the  life  or  health  of  his  wife,  although  such 
conduct  may  be  unaccompanied  by  violence,  positive  or  threatened. 
Ibid, 

9.  The  courts  will  intervene  to  dissolve  the  marriage  bond  for  such 
cruelty,  for  the  conservation  of  the  life  and  health  of  the  wife,  en- 
dangered by  the  treatment  of  the  husband,  and  this  cruelty  is  judged 
from  its  effects,  and  not  solely  from  the  means  by  which  those  effects 
are  produced.    Ibid. 

DOWER. 

1.  Although  a  sale  by  the  sheriff  under  an  execution  against  the  lands 
of  a  tenant  in  tail,  does  not  pass  the  heir's  title,  yet  such  sale  divests 
the  wife's  right  to  dower.    UUiott  v.  FeancUlj  157. 

2.  After  a  judicial  sale  of  the  interest  of  a  tenant  in  tail,  there  remains  in 
him  a  mere  naked  trust,  which  he  may  at  any  time  execute  by  common 
recovery  or  under  the  statute.  If  this  power  is  not  exercised,  it  con- 
tinues in  him,  under  the  statute  de  donisj  solely  for  the  benefit  of  the 
heir  in  tail.    Ibid. 

3.  Where  a  marriage  takes  place  after  a  sheriff's  sale,  but  before  the  exe- 
cution of  the  deed  by  the  sheriff  to  the  purchaser,  the  right  to  dower 
is  barred,  as  the  deed  when  executed  relates  back  to  the  sale  and  per- 
fects it.    Ibid. 

4.  Where  one  of  two  tenants  in  common  dies,  his  widow's  remedy  for  her 
dower  is  the  common  law  form  of  action,  and  not  in  the  Orphans' 
Court.     Evans  v.  EvanSy  478. 

5.  A  judgment  for  damages  for  detention  of  dower  takes  date,  as  a  lien, 
from  the  time  of  its  entry,  and  not  from  the  time  when  the  right  to 
dower  accrued.    Ibid. 

EAVES  DROPPING.— See  Criminal  Law,  4,  5. 
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EQUITY.— See  Coktract,  2,  3,  4,  5. 

1.  A  motion  for  a  new  trial,  of  a  feigned  issue,-  directed  by  a  court  of 
chancery,  must  be  heard  on  the  merits  of  such  issue  singly,  and  can- 
not be  affected  by  the  equities  arising  on  the  bill  and  answer.  Cohen 
T.  ChaUj  52. 

2.  A  motion  for  a  new  trial  of  such  an  issue,  must  be  disposed  of  before 
the  cause  will  be  heard  on  bill  and  answer.    Ibid, 

3.  A  court  of  equity  will  not,  in  a  contest  between  persons  who  profess 
to  be  manufacturers  of  quack  medicines,  interfere  to  protect  the  use 
of  trade  marks  by  injunction.     Fowh  y.  Spear^  145. 

4.  A  complainant  whose  business  is  imposition  cannot  invoke  the  aid  of 
equity  against  a  piracy  of  his  trade  marks.    Ibid. 

5.  A  court  of  chancery  in  England  will  interpose  to  restrain  such  per- 
sons as  tenants  and  others  having  but  a  limited  interest  in  real  estate, 
from  committing  waste  when  the  acts  about  to  be  done  will  work  a 
lasting  iiyury  to  the  inheritance.    Jontt  ▼.  Whitehead^  330. 

,  6.  A  tenant  from  year  to  year  is  bound  by  law  to  treat  a  farm  in  a 
husbandlike  manner,  according  to  the  custom  of  the  country,  and 
when  he  does  not  a  Court  of  Common  Pleas  in  Pennsylvania  will  re- 
strain him  by  writ  of  estrepement  under  the  Act  of  29th  March,  1822, 
from  doing  any  injury  to  the  premises  by  acts  contrary  thereto.  And 
where  the  lease  has  expired  by  its  own  limitation  such  writ  of  estrepe- 
ment may  issue  without  a  previous  notice  to  quit.     Ibid, 

7.  A  tenant  in  England  will  not  be  permitted  to  remove  anything  from 
the  land,  contrary  to  the  custom  of  the  country  and  to  the  good  hus- 
bandry of  the  form,  such  as  dung,  compost,  or  muck,  hay,  straw  and 
fodder,  &c.    Ibid. 

8.  Ploughing  down  sod  and  grass  for  the  purpose  of  sowing  the  land 
with  corn  under  the  circumstances  of  the  case,  was  held  to  be  waste, 
and  the  court  restrained  the  writ  of  estrepement  issued  to  restrain  the 
tenant.    Ibid. 

9.  Special  injunctions  to  stop  one  hundred  mills,  on  an  alleged  infringe- 
ment of  the  patent  for  the  Parker  water  wheel,  refused,  under  the  cir- 
cumstances stated.  Stopping  the  works,  under  such  circumstances 
would  be  just  inverting  the  purpose  for  which  an  injunction  is  used. 
An  injunction  is  used  to  prevent,  not  to  create  mischief.  Parker  r^ 
Seartj  443. 

10.  No  interlocutory  injunction  should  issue  unless  the  complainant's 
title  and  the  defendant's  infringements  are  admitted,  or  are  so  palpa- 
ble and  clear,  that  the  court  can  entertain  no  doubt  on  the  subject. 
Ibid. 

11.  The  chief  object  of  issuing  such  writs  before  the  final  hearing  of  a 
cause  is  to  prevent  irreparable  mischief,  not  to  give  the  complainant 
the  means  of  coercing  a  compromise  on  his  own  terms,  from  the  inevi- 
table injury  that  the  defendants  must  suffer  by  the  stoppage  of  their 
mills  and  manufactories.     Ibid. 

12.  The  local  custom  in  the  Eastern  District  of  Pennsylvania,  of  treat- 
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ing  the  answer  of  a  defendant,  directly  and  nnequWooallj  denjing  the 
facts  set  forth  in  the  bill,  meselj  as  an  affidayit  which  might  be  con- 
tradicted by  other  aflSdavits,  repudiated.    Parker  ▼.  Seartr  443. 

ERROR. 

1.  A  party  must  bring  forward  the  several  parts  of  hi&  case  in  their 
order  ,•  and  although  the  court  has  power  to  rela^x  the  nrfe  in  this  re- 
spect, its  refusal  so  to  do,  is  matter  of  legal  discretion  not  subject  to 
writ  of  error;     Columbia  Bridge  Co,  t.  Kline,  39. 

2.  It  is  not  error  that  in  charging  the  jury,  the  court,  after  answering  a 
point  submitted  affirmatively,  proceeds  to  qualify  it  by  stating  that  if 
the  facts  were  different  from  those  assumed  in  the  point,  the  law  would 
be  otherwise.  The  question  always  is,  not  whether  a  party  is  deprived 
of  the  advantage  gained  by  an  artful  representation  of  a  part  of  the 
case,  but  whether  the  court  has  laid  down  sound  law  for  the  decision 
of  the  whole.    Ibid, 

3.  When  an  agreement  is  invalid  from  the  unlawfulness  of  its  considera- 
tion, any  subsequent  agreement  based  upon  it  is  equally  invalid.  Ibid. 

4.  Though  a  defence  between  the  original  parties  to  a  bond  may  be 
waived  in  favor  of  an  assignee  for  a  valuable  consideration,  who  is 
encouraged  to  part  with  his  money,  by  the  acts,  declarations,  or  even 
the  silence  of  the  obligor,  yet  where  there  is  more  than  one  obligor,  it 
should  appear  that  all  joined  in  the  acts  which  are  relied  on  as  a 
waiver.    Ibid. 

5.  Where  an  Act  of  Assembly  stipulated  that  a  corporation,  before  en- 
joying certain  immunities,  should  give  security  to  the  Court  of  Common 
Pleas,  in  such  cases  and  in  such  manner  as  the  said  court  may  think 
proper  to  require  for  the. faithful  payment  and  redemption  of  all  the 
notes  by  them  issued  :  Held,  that  the  bond  of  the  corporation  alone, 
was  not  sufficient  security  within  the  act.    Ibid, 

6.  A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or 
assigned  to  it,  unless  it  be  for  a  debt  contracted  in  the  course  of  its 
legitimate  operations,  and  for  an  object  finally  promotive  of  the  pur- 
pose for  which  it  is  incorporated  ;  but  such  corporation  would  have  a 
right  to  take  a  bond,  or  the  assignment  of  a  bond,  for  moneys  ad- 
vanced for  the  purposes  of  its  constitution^  or  for  any  other  object 
fairly  promotive  of  the  views  and  intentions  for  which  the  company 
was  incorporated.    Ibid. 

ESTATE  TAIL.— See  Doweb,  1,  2. 

EVIDENCE.— See  Attobniy  at  Law,  1,  2. 

1.  On  the  trial  of  an  issue  on  a  plea  in  abatement  by  N.,  sued  alone  on  a 
note  signed  "  N.  &  W.,"  for  the  non-joinder  of  W. ;  the  said  W.  is  not 
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«  competent  witness  for  K.,  although  released  hy  him  ftom  all  costs  or 
damages  growing  out  of  the  suit.  Chahxtm  y.  Eichhaum,  28.  . 
2^  A  resort  to  medical  science  is  for  raanj  purposes  highly  advantageous 
in  judicial  proceedings,  but  the  opinions  of  Aiedical  authorities  should 
be  coafined  within  their  appropriate  limits.  Commonwealth  v.  Haggerty^ 
187. 

3.  The  amthoritati^e  doctrines  of  the  common  law  must  prescribe  the 
rules  which  limit  the  extent  of  human  responsibility  for  crime.    1  bid. 

4.  It  is  a  well  established  principle  in  the  law  of  evidence,  that  when- 
erer  the  opinions  of  persons  having  pecaliar  knowledge  of  the  subject 
of  which  they  speak  are  received  in  evidence,  such  opinions  must  be 
accompanied  with  the  reasons  upon  which  they  are  founded.  In  re 
Springet't  AppUeaUon,  188, 

5.  When  an  Act  of  Assembly  regulating  the  granting  of  peddler's 
licenses,  required  the  applicant  to  lay  before  the  court  "  satisfactory 
evidence"  of  his  inability  to  earn  a  livelihood  by  bodily  labor,  the 
reasons  as  well  as  the  opinions  of  medical  witnesses  should  be  re- 
quired, before  the  court  can  grant  the  application.    Ibid. 

6.  The  deputy-keeper  of  a  prison,  in  whose  custody  the  defendant  has 
been,  is  not  rendered  thereby  incorapeteD<t  to  testify  as  to  any  commu- 
nication made  to  him  by  the  prisoner  under  his  charge.  Commonwealth 
V.  MeOowenj  274. 

V.  A  party  who  has  been  obliged  to  examine  the  subscribing  witness  to 
a  deed,  for  the  sole  purpose  of  complying  with  the  legal  necessity  of 
this  formal  proof  of  its  execution,  may  impeach  the  credibility  of  such 
witness  by  general  evidence,  when  he  has  been  subsequently  called 
and  examined  in  chief  by  the  other  party  in  relation  wholly  to  other 
matters  than  those  connected  with  the  execution  of  such  deed,  ffart 
V.  Bums  J  337. 

8.  A  defendant,  in  order  to  impeach  the  credit  of  witnesses  who  have 
testified  against  him,  may  give  evidence  of  their  general  bad  character, 
without  restricting  the  inquiry  to  their  character  for  truth  and  vera- 
city.    CommonweaUh  v.  Mcdam,  462 

9.  A  witness  may  be  asked  as  a  preliminary  question  whether  he  has 
had  the  means  of  knowing  the  general  character  of  the  witnesses, 
whose  testimony  is  sought  to  be  impeached,  and  if  he  answers  in  the 
affirmative,  £e  may  be  further  asked,  whether  his  knowledge  of  their 
general  character  would  lead  him  to  believe  them  under  oath.     Ibid. 

EXECUTION. — See  Attachmint  ;  Debtor  akd  Cbbditob,  1,  2,  4,  5, 6  j  Dowbr, 
1,  2,  3. 

1.  A  defendant,  in  execution  at  the  suit  of  the  United  States,  is  not  enti- 
tled to  be  discharged  from  arrest,  under  the  Act  of  Congress  of  28th 
February,  1839,  in  consequence  of  having  taken  the  benefit  of  the  in- 
solvent laws  of  Pennsylvania.     United  States  v.  Jffewes,  358. 

2.  The  United  States  are  not  bound  by  an  Act  of  Congress,  discharging 
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EXECVTIO^— continued. 

the  person  of  a  debtor  from  imprisonment,  unless  therein  speciallj 
named.     United  StcUes  v.  ffewesj  358. 

3.  A  judicial  sale  of  lands  is  a  proceeding  m  rem  under  the  direction  of 
the  court  for  the  benefit  of  all  parties  interested  in  the  defendant's 
title,  or  having  liens  upon  it,  together  with  the  purchaser,  who  there- 
fore, all  necessarily  become  parties  before  the  court  as  to  all  matters 
connected  with  the  sale,  and  haye  a  right  to  be  heard,  and  are  bound 
by  the  decision.     Vanernan  y.  Cooper^  3Y1. 

4.  The  whole  is  a  judicial  proceeding,  though  merely  clerical  and  execu- 
tiye  in  its  character,  until  sanctioned  by  the  court  by  allowing  the 
deed  to  be  acknowledged.    Ibid. 

5.  Where  the  purchase  is  not  tainted  with  any  fraud,  all  objections,  not 
showing  that  the  parties  are  not  before  the  court,  must  be  taken  ad- 
vantage of  at  the  acknowledgment  of  the  deed,  or  before  the  title  is 
finally  passed  under  the  action  of  the  court.     Ibid, 

0.  But  a  sale  will  be  set  aside  even  after  the  acknowledgment  of  the 
sheriff's  deed,  where  the  plaintiff,  being  the  highest  bidder,  adjourned 
the  sale,  and  then  purchased  the  property  at  a  lower  rate.    Ibid. 

7.  In  such  case,  the  acknowledgment  of  the  sheriff^s  deed,  and  the  pay- 
ment of  the  price,  is  no  ground  for  refusing  to  set  aside  the  sale,  if  the 
deed  still  remains  in  the  sheriff^s  hands.     Ibid. 

8.  On  the  trial  of  a  tcire  faeiat  against  a  constable  for  not  returning  an 
eiecution  within  the  time  limited  by  the  Act  of  1810,  it  is  incompetent 
for  the  defendant  to  prove  that  the  defendant  in  the  execution  had  no 
property.    McClain  v.  Smithj  452. 

9.  Whether  he  may  prove,  in  such  case,  that  he  was  a  certificated  bank- 
rupt, dubitatur.     Ibid. 

10.  It  is  also  incompetent  for  him  to  prove  that  the  wife  of  the  defendant 
had  died  the  night  before  he  proceeded  to  execute  the  writ,  in  conse- 
quence of  which,  through  feelings  of  humanity,  he  failed  to  execute  it. 
Ibid. 

11.  A  wife  cannot  enter  into  a  valid  recognisance  as  bail  for  her  hus- 
band, even  under  the  Act  of  llth  of  April,  1848.   Bennett  v.  SmUh^  456. 

12.  That  act  was  designed  to  protect  a  wife's  property  from  liability  for 
her  husband's  debts,  and  will  not  be  construed  into  a  means  of  sub- 
jecting her  to  those  debts.    Ibid. 

13.  Where  the  owner  of  a  certain  yearly  ground-rent  had  confessed  a 
judgment,  and  had  afterwards  assigned  the  said  ground-rent,  and  then 
the  said  judgment  was  revived  without  making  the  assignee  of  the 
ground-rent  a  party  to  the  proceedings :  Held,  that  although  an  exe- 
cution was  issued  upon  said  judgment  and  levy  made  of  the  said 
ground-rent  within  five  years  from  the  date  of  the  original  judgment ; 
yet,  as  the  sheriff's  sale  did  not  take  place  until  after  the  five  years 
had  elapsed,  the  title  of  the  assignee  of  the  ground-rent  was  not 
divested  by  said  sheriff's  sale.    Ehrman  v.  Z)am,  523« 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  In  all  fiduciary  relations,  where  one  is  called  on  to  act  in  trust  for 
another,  all  that  equity  requires  is  good  faith  and  reasonable  dili- 
gence, such  conduct  as  men  of  ordinary  sagacity  and  prudence  employ 
in  their  own  affairs      In  re  Account  ofHcutings^  471. 

2.  It  cannot  be  said  that  the  collection  of  the  debts  due  an  estate  in  the 
common  paper  currency  of  the  country,  is  such  gross  imprudence  on 
the  part  of  the  executor  as  would  render  him  liable  to  legatees,  for 
such  conduct  is  in  accordance  with  the  general  course  of  business.    Ibid, 

3.  When,  therefore,  a  trustee,  au  executor,  a  guardian,  or  an  attorney 
receives  bank  notes  in  good  faith,  and  with  reasonable  prudence, 
which  are  genuine  notes  of  a  bank  solvent  and  paying  at  the  time  of 
his  reception,  those  for  whom  he  acts  are  bound  by  his  act  and  cannot 
demand  that  he  should  substitute  specie  in  his  payments  to  them. 
Ibid, 

4.  But  if  an  attorney  receives  his  client's  money  in  bank  notes,  and 
mixes  them  with  his  own,  or  lays  them  by  and  neglects  to  inform  his 
client  or  to  pay  them  over  within  a  reasonable  time,  regard  being  had 
to  all  circumstances,  and  meanwhile  they  depreciate,  he  is  bound  to 
make  them  good.     Ibid. 

5.  Administrators  exceed  the  authority  given  to  them  by  Orphans' 
Court  to  sell  real  estate,  purchase-money  to  be  secured  by  bond  and 
mortgage,  in  taking  said  bond,  coupled  with  a  condition  that  no  other 
property  than  that  purchased,  shall  be  levied  upon  for  its  payment. 
Sage^t  Adminitirators  v.  Nock^  518 

6.  The  order  of  court,  4c.,  to  administrators,  being  of  public  record, 
purchasers  are  bound  to  take  notice  of  said  order,  and  cannot  set  up 
in  defence  a  condition  of  a  bond  given  by  them ;  said  condition  being 
contrary  to,  and  exceeding  the  authority  given  to  administrators. 
Ibid, 

FALSE  PRETENCES. 

1.  A  false  allegation  of  property,  of  such  nature  as  to  be  calculated  to 
impose  upon  the  party  whom  it  is  designed  to  defraud,  is  a  false  pre- 
tence under  the  statute,  and  is  punishable  as  such,  though  in  its  cha- 
racter it  amounts  to  little  more  than  a  naked  lie.  Commonwealth  v. 
PouUonj  20. 

2.  Where  defendant  falsely  represented  that  he  had  a  capital  of  two 
thousand  dollars,  and  by  that  means  obtained  the  property  of  the 
prosecutor :  Held,  that  the  case  was  within  the  statute.    Ibid, 

FEIGNED  ISSUE. 

1.  A  motion  for  a  new  trial  of  a  feigned  issue,  directed  by  a  court  of 
chancery,  must  be  heard  on  the  merits  of  such  issue  singly,  and  can- 
not be  affected  by  the  equities  arising  on  the  bill  and  answer.  Cohen 
V.  Chratz,  62. 

2.  A  motion  for  a  new  trial  of  such  an  issue  must  be  disposed  of  before 
the  cause  will  be  heard  on  bill  and  answer.    Ibid, 
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FELONY.— See  Criminal  Law,  36-38. 

FOREIGN  STOCKHOLDERS. 

1.  The  Philadelphia  Saving  Fund  Society  is  a  trust  company,  and  is 
therefore  required  to  pay  a  tax  on  the  property  held  by  it  in  trust,  in 
the  same  manner  that  other  trustees  are  bound  to  pay.  Appecd  of  Sav- 
ing Fund  Society^  155. 

2.  Foreign  stockholders  are  liable  in  the  same  degree  as  resident  ones, 
and  to  that  extent  only,  through  their  agents  or  trustees.  The  capital 
stock  of  an  insurance  company  being  assessed  in  the  hands  of  the  in- 
dividual stockholders,  is  not  subject  to  assessment  in  the  hands  of  the 
company.    Ibid, 

FORFEITURE. 

1.  The  process  of  a  court  of  equity  will  not  be  afforded  for  the  purpose 
of  enforcing  a  forfeiture.    Morte  ▼.  O^RetUy,  75. 

2.  When  a  contract  has  been  violated  in  its  essential  terms,  or  when  it 
has  been  made  impossible  of  execution,  equity  will  relieve,  if  it  can 
do  so  without  prejudice  ;  but  it  never  enforces  anything  in  the  nature 
of  a  forfeiture,  whether  stipulated  in  the  contract,  or  implied  from 
circumstances.    Ibid. 

3.  While  the  exclusive  rights  of  a  patentee  are  specially  guarded  from 
intrusion,  the  contracts  which  he  makes  to  share  them  with  third  per- 
sons are  interpreted  and  enforced  in  the  same  manner  as  other  legal 
engagements.    1  bid. 

4.  An  injunction  will  not  be  granted  against  waste,  where  the  title  of 
the  complainant  is  denied  by  the  answer ;  and  it  is  refused  before  an- 
swer unless  the  defendant  has  bad  notice  of  the  motion,  so  as  to  en- 
able him  to  make  denial  by  affidavits.    Ibid, 

FORNICATION  AND  BASTARDY.— See  Associate  Judob. 

1.  A  man  having  illicit  intercourse  with  his  daughter,  is  guilty  of  in- 
cestuous fornication  under  the  2d  section  of  the  Act  of  1705.  Com- 
monwealih  v.  Bruce,  14. 

2.  It  is  impossible  for  a  mother  to  decide  to  which  of  two  or  more  con- 
nections about  the  same  time  her  conception  is  to  be  imputed.  Com- 
monwealih  v.  Fritz,  219. 

FUGITIVE  FROM  LABOR. 

1.  A  negro,  alleged  to  be  a  ftigitive  from  labor  from  another  state,  hav- 
ing been  committed  by  a  state  judge  to  wait  his  final  decision,  on  the 
claim  of  the  master,  a  writ  of  komine  repUgiando,  sued  out  in  behalf  of 
the  negro  for  the  purpose  of  trying  his  freedom,  was,  under  the  cir- 
cumstances of  the  case,  quashed.     Morgan  v.  Reakirt,  6. 

2.  Under  the  Act  of  Congress  of  12th  February,  1793,  which  makes  it 
the  duty  of  any  judge  or  magistrate  of  any  county,  city,  or  town  cor- 
porate, upon  proper  application  made,  and  evidence  produced,  show- 
ing that  a  party  before  him  is  a  fugitive  from  labor  in  another  state, 
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"4o  give  a  certificate  thereof  to  such  claimant,  his  agent,  or  attorney, 
which  shall  be  sufficient  warrant  for  remoYing  such  fugitive,''  ftc,  the 
certificate  of  a  magistrate  of  competent  authority  is  conclusive  on  the 
premises,  and  will  not  be  reviewed  by  an  appellate  court,  either  col- 
laterally or  directly.     Morgan  v.  Reakirty  6. 

GROUND-RENT. 

1.  Where  in  a  conveyance  of  a  lot,  reserving  grround-rent,  it  was  de- 
scribed as  bounded  on  the  south  <<  by  Beck  street  to  be  laid  open  fifty 
feet  wide  from  Sixth  to  Seventh  street,"  the  specification  of  the  width 
was  held  to  be  matter  of  stipulation  rather  than  of  description,  and 
that  this  covenant,  while  it  remained  unbroken,  ran  with  the  land. 
D(UUy  V.  BecVt  ExectUort,  58. 

2.  From  the  nature  of  this  covenant  there  could  be  but  one  breach  of  it, 
and  therefore  but  one  satisfaction.    Ibid,     • 

3.  Action  for  damages  on  this  covenant  could  only  be  maintained  by 
him  who  was  owner  at  the  time  of  the  breach.    Ibid, 

4.  Where  the  owner  of  a  certain  yearly  ground-rent  had  confessed  a 
judgment,  and  had  afterwards  assigned  the  said  ground-rent,  and  then 
the  said  judgment  was  revived  without  making  the  assignees  of  the 
ground-rent  a  party  to  the  proceedings :  Held,  that  although  an  exe- 
cution was  issued  upon  said  judgment,  and  levy  made  of  the  said 
ground-rent  within  five  years  from  the  date  of  the  original  judgment  ; 
yet,  as  the  sheriff's  sale  did  not  take  place  until  after  the  five  years 
had  elapsed,  the  title  of  the  assignee  of  the  ground-rent  was  not 
divested  by  said  sheriff's  sale.     Ehrman  v.  Davis^  523. 

HABEAS  CORPUS.— See  Contempt,  1. 

1.  The  enlistment  of  a  minor  into  the  army  of  the  United  States,  under 
the  Act  of  1847  (Ten  Regiment  bill),  without  the  consent  of  his  parent 
or  guardian,  is  illegal.     Commonwealth  v.  Biddle^  35.    . 

2.  The  Supreme  Court  granted  a  haheaa  eorputj  at  the  instance  of  the 
parent,  and  discharged  the  minor,  though  the  same  matter  had  been 
fully  heard  before  a  judge  of  the  Court  of  Common  Pleas,  and  the  dis- 
charge refused  with  the  consent  of  the  minor.    Ibid. 

3.  The  court  in  such  case  has  no  authority  to  compel  a  return  of  the 
bounty  or  clothing  received  from  the  United  States.    Ibid, 

HUSBAND  AND  WIFE.— See  Criminal  Law,  4;  Divobci,  1,  2,  3,  4,  5,  6, 
7,  8,  9. 

1.  In  the  case  of  a  marriage  prior  to  the  Act  of  llth  April,  1848,  and  the 
death  of  the  husband  in  October  following,  and  the  wife  subsequently, 
the  personal  property  of  the  wife,  remaining  in  specie  on  the  premises 
of  the  husband  at  the  time  of  his  death,  goes  to  his  representatives 
notwithstanding  the  Act  of  1848.    ff ousel  v.  Eotuelj  283 

2.  A  wife  cannot  enter  into  a  valid  recognisance  as  bail  for  her  husband, 
even  under  the  Act  of  llth  of  April,  1848.    Bennett  v.  Smithy  466. 
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3.  That  act  was  designed  to  protect  a  wife's  property  from  liability  for 
her  husband's  debts,  and  will  not  be  constraed  into  a  means  of  sub- 
jecting her  to  those  debts.    Bennett  v.  Smithy  456. 

4.  Since  the  Act  of  11th  of  April,  1848,  the  only  interest  a  husband  has 
in  the  real  estate  of  his  wife  in  his  expectant  right  therein  for  life,  in 
the  event  of  the  wife  dying  intestate,  seised  therein.  Oamble^s  EttaUy 
461. 

INADEQUACY  OF  PRICE. 

Upon  an  application  being  made  on  the  part  of  a  second  mortgagee  to 
have  a  sheriff's  sale  set  aside  on  the  ground  of  inadequacy  of  price, 
supported  by  an  affidavit,  and  accompanied  by  a  pledge  to  bid  for  it,  if 
resold,  a  greater  sum,  specified  in  the  offer ;  the  court  ordered  that 
upon  entering  security,  the  sale  should  be  set  aside,  and  that  the  pro- 
perty should  again  be  offered  for  sale  by  the  sheriff.  Perehal  v.  Bryant^ 
161. 

INCESTUOUS  FORNICATION. 

A  man  having  illicit  intercourse  with  his  daughter  is  guilty  of  incestu- 
ous fornication,  under  the  2d  section  of  the  Act  of  1705.  Common- 
wealth V.  Brttee^  14. 

INDICTMENT. 

1.  Where  one  or  more  individuals  contribute  sums  of  money  to  employ 
counsel  to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in 
them  to  do  so,  nor  does  the  fact  of  their  so  doing  go  to  impeach  their 
credit ;  though  if  such  aid  be  given  through  malicious  motives,  and 
without  probable  cause,  they  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.  OommonweaUh  v. 
Dupuy  et  al,^  1. 

2.  When  three  or  more  persons  agree  to  go  to  a  church  where  divine 
service  is  to  be  performed,  and  to  laugh  and  talk  during  the  perform- 
ance of  the  same,  in  a  manner  which  might  be  excusable  iu  a  tavern  ; 
and  in  so  doing  manifest  a  determination  to  resist  by  force  any  effort 
that  may  be  made  to  remove  them,  or  prevent  their  so  doing,  they  will 
be  guilty  of  riot.    Ibid, 

3.  It  seems  that  the  unnecessary  performance  of  secular  labors  on  Sun- 
day, in  such  a  way  as  to  disturb  the  worship  of  others,  is  indictable 
in  Pennsylvania.    Ibid. 

4.  The  erection  and  exhibition  of  a  stuffed  Paddy,  constructed  and  ex- 
posed in  such  a  way  as  to  be  calculated  to  produce  a  riot  and  dis- 
turbance, is  a  misdemeanor  at  common  law ;  though  if  it  should  ap- 
pear in  evidence  that  the  figure  thus  exposed  was  not  a  Paddy,  but  a 
Shelah,  the  two  effigies  appearing  to  be  of  an  opposite  character,  and 
the  indictment  averring  it  to  be  a  Paddy,  the  variance  is  fatal.    Ibid. 

5.  A  conspiracy  between  A.  and  the  book-keeper  of  a  bank,  by  which  A. 
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was  to  draw  checks  on  the  bank,  and  the  book-keeper  was  to  arrange 
the  entries  in  the  bank  so  as  to  make  it  appear  that  A.  was  a  creditor 
of  the  bank  to  the  amount  of  the  checks,  is  indictable  at  common  law. 
Commonwealth  v.  Foering,  29. 

6.  An  indictment  is  sufficient  which  simply  avers  that  the  defendant  did 
conspire  together  to  cheat  and  defraad  a  certain  bank  of  its  moneys, 
&c.,  and  then  proceeds  specially  to  set  forth  the  orert  acts. 

7.  An  indictment  for  adultery  against  a  married  woman  must  set  forth 
upon  the  record  the  name  of  her  husband.  Commonwealth  y.  Corson^ 
271.  ' 

8.  It  seems  that  ererything  material  in  the  description  of  the  substance, 
nature  or  manner  of  the  crime  must  be  set  forth.    Ibid. 

9.  An  indictment  erroneously  entitled  "April  Sessions,  1848,"  but  actually 
found  at  <<  August  Sessions,  1848,"  charging  an  offence  committed  in 
"July  1848,"  may  be  amended  by  the  records  of  the  court.  Common- 
wealth V.  Beehtol,  306. 

10.  An  indictment  under  the  Act  of  29th  March,  1824,  charging  that  the 
defendant "  did  employ  W.  P.,  and  other  persons  to  the  jurors  unknown, 
to  cut  down  or  fell  seventy-fiye  pine  timber  trees,  he,  the  defendant, 
knowing  that  the  lands,  ftc,  did  not  belong  to  him  or  to  any  person  by 
whom  he  was  authorized,"  &c.,  is  defective.    lUd. 

11.  Such  indictment  should  aver  that  the  trees  were  actually  cut  by  the 
persons  employed  to  do  so,  and  should  name  the  owner  of  the  land,  or 
show  that  he  was  unknown,  and  should  not  state  the  offience  disjunc- 
tively.   Ibid. 

12.  An  indictment  under  the  Act  of  1st  April,  1840,  for  knowingly  re- 
ceiving timber,  &c.,  cut  contrary  to  the  Act  of  1824,  must  allege  sub- 
stantially the  offence  prohibited  by  the  Act  of  1824  has  been  commited 
and  then  charge  the  defendant  with  knowingly  receiving  the  timber, 
&c.,  so  cut  down  and  felled.    Ibid. 

13.  A  master  who  takes  an  apprentice  for  the  purpose  of  instructing  him 
in  any  particular  art  or  trade,  has  no  right  to  require  services  from  him 
as  a  menial  or  house  servant.     Commonwealth  v.  Hemperley^  440. 

14.  The  master  has,  nevertheless,  a  legal  authority  over  his  apprentice, 
and  is  not  liable  to  indictment  in  a  criminal  court  for  every  mistaken 
exercise  of  that  authority.    Ibid. 

INFANT. 

1.  If  the  father  of  a  pauper  has  no  legal  settlement  when  the  pauper  was 
born  and  acquired  none  subsequently,  the  township  in  which  the  pauper 
was  born  is  liable  for  his  expenses  for  sickness,  &c.,  during  his  minority. 
Fermanagh  Tovmehip  v.  Walker  Township ^  32. 

2.  The  fact  of  the  minor's  having  been  seen  for  some  time  previous  to  his 
sickness  about  a  township  does  not  give  him  a  residence  therein,  under 
the  Act  of  1836,  unless  it  can  be  shown  that  he  has  been  employed  in 
the  manner  prescribed  in  that  act.    Ibid, 
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3.  Absenting  himself  by  the  minor  flrom  the  parental  roof,  and  wander- 
ing about  the  country,  deprires  him  of  none  of  the  advantages  growing 
out  of  the  relation  between  parent  and  child.  Fermanagh  Toipnahip  t. 
Walker  Towmhip,  32. 

4.  Should  the  father  subsequently  become  entitled  to  a  settlement,  under 
the  Act  of  1836,  the  minor  not  haYing  acquired  that  privilege  for  him- 
self elsewhere,  the  township  in  which  the  father  has  acquired  a  resi- 
dence is  responsible  for  the  expenses  incurred  by  the  last  sickness  and 
funeral  of  the  son.    Ibid, 

5.  The  enlistment  of  a  minor  into  the  army  of  the  United  States,  under 
the  Act  of  1847  (Ten  Regiment  Bill),  without  the  consent  of  his  parent 
or  guardian,  is  illegal.     Commonwealth  v.  Biddlty  35. 

6.  The  Supreme  Court  granted  a  habeas  corpus ^  at  the  instance  of  the 
parent  and  discharged  the  minor,  though  the  same  matter  had  been 
fully  heard  before  a  judge  of  the  Court  of  Common  Pleas,  and  the  dis- 
charge refused  with  the  consent  of  the  minor.    Ibid, 

V.  The  court  in  such  case  has  no  authority  to  compel  a  return  of  the 
bounty  or  clothing  received  from  the  United  States.    Ibid, 

8.  Where  an  Act  of  Assembly  directed  <<  that  the  father  and  grandfather, 
4ind  the  mother  and  grandmother,"  &c.,  '^  of  every  poor,  old,  blind, 
lame  and  impotent  person,  or  other  poor  person,"  &c.,  *'  not  able  to  work, 
being  of  sufficient  ability,  shall  at  their  own  charges  relieve  and  main- 
tain every  such  poor  person,  as  the  Court  of  Quarter  Sessions  of  the 
county  where  such  poor  person  shall  reside,  shall  order  and  direct," 
kc, :  Held,  that  a  grandfather,  whose  means  were  sufficient  for  the 
purpose,  was  chargeable  with  the  support  of  the  infant  children  of  a 
son,  such  infant  children  being  destitute  of  support,  and  unable  to 
work,  it  appearing  that  the  father  of  such  children  was  out  of  the 
jurisdiction  of  the  court,  though  there  was  no  evidence  showing  that 
he  was  himself  unable  to  work,  or  to  support  his  children,  and  though 
it  appeared  that  he  married  improvidently,  and  without  his  father's 
consent.     Quardiant  of  the  Poor  v.  Smithy  60. 

INJUNCTION. 

1.  A  court  of  equity  will  not,  in  a  contest  between  persons  who  profess 
to  be  manufacturers  of  quack  medicines,  interfere  to  protect  the  use  of 
trade  marks  by  injunction.    Fowle  v.  Spear^  145. 

2.  A  complainant  whose  business  is  imposition  cannot  invoke  the  aid  of 
equity  against  a  piracy  of  his  trade  marks.     Ibid, 

3.  Special  injunctions  to  stop  one  hundred  mills,  on  an  alleged  infringe- 
ment of  the  patent  for  the  Parker  Water-Wheel,  refused,  under  the  cir- 
cumstances stated.  Stopping  the  works  under  such  circumstances, 
would  be  just  inverting  the  purpose  for  which  an  injunction  is  used. 
An  injunction  is  used  to  prevent,  not  to  create  mischief.  Parker  v. 
Sears^  443. 

4.  No  interlocutory  injunction  should  issue  unless  the  complainant's  title 
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and  the  defendant's  infringements  are  admitted^  or  are  8<>  palpable  and 
clear,  that  the  court  can  entertain  no  doubt  on  the  subject.  Parker  y. 
Sears,  443. 

5.  The  chief  object  of  issuing  such  writs  before  the  final  hearing  of  a 
cause  is  to  prevent  irreparable  mischief;  not  to  give  the  complainant  the 
means  of  coercing  a  compromise  on  his  own  terms,  from  the  inevitable 
injury  that  the  defendants  must  suffer  by  the  stoppage  of  their  mills 
and  manufactories.     Ibid.  ' 

6.  The  local  custom  of  the  Eastern  District  of  Pennsylvania  of  treating 
the  answer  of  a  defendant,  directly  and  unequivocally  denying  the 
facts  set  forth  in  the  bill,  merely  as  an  affidavit  which  might  be  con- 
tradicted by  other  affidavits,  repudiated.     Ibid, 

INSOLVENCY. 

1.  Upon  the  purchaser's  insolvency,  an  unpaid  seller  of  goods  has  a  right 
to  stop  them  in  the  hands  of  any  middleman  or  carrier,  at  any  time 
before  they  reach  their  final  destination  or  come  into  the  purchaser's 
possession  as  owner.    Mouille  v.  Hayef,  413. 

2.  This  right  is  not  defeated  by  the  goods  being  intercepted  and  marks 
changed  bj  the  agent,  unless  it  were  done  for  the  purpose  of  taking 
possession  under  authority  and  on  behalf  of  the  purchaser  as  owner. 
Ibid, 

3.  A  delivery  of  the  goods  to  a  drayman,  or  other  person,  for  the  pur- 
pose of  being  taken  to  a  transportation  office  and  then  shipped  to  the 
purchaser,  is  not  such  a  delivery  as  will  prevent  the  right  of  stoppage 
in  transitu.    Ibid, 

4.  The  seller's  right  of  stoppage  in  transitu  is  not  defeated  by  a  seizure 
of  the  goods  while  in  transit  under  writs  of  foreign  attachment  issued 
by  other  creditors  against  the  purchaser.     Ibid, 

5.  The  purchaser's  notes,  given  for  the  price  of  the  goods,  need  not  be 
tendered  back  before  stopping  the  goods  on  account  of  his  insolvency. 
Ibid, 

INSOLVENT.— See  Arbbst,  4. 

INSOLVENT  LAW. 

Where  an  associate  judge  of  a  Court  of  Common  Pleas  discharged  a 
party  under  the  Insolvent  Law,  six  days  after  a  conviction  for  fornica- 
tion and  bastardy,  it  was  held  that  this  was  not  such  a  discharge  as 
would  make  the  county,  under  the  Act  of  28th  March,  1814,  liable  for 
tLc  cuiU  of  |iii>£.cculIou.     2Iark  V.  County  of  Clinton^  15. 

INTERPLEADER. 

1.  The  old  common  law  process  of  interpleader  is  not  abolished,  though 
it  is  but  seldom  used.     McMunn  v.  Carothers^  354. 

2.  The  principles  and  practice  of  interpleading.     Ibid. 
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1.  By  the  practice  of  the  Court  of  Common  Pleas  of  Philadelphia 
County,  where  there  is  an  issue  of  fact,  and  also  an  issue  of  law,  the 
latter  must  be  first  determined.     Vail  v.  Friend^  53. 

2.  The  practice  of  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, when  there  is  an  issue  of  law  and  an  issue  of  fact  on  the 
record,  is  to  require  the  postponement  of  the  argument  of  the  issue  in 
law,  until  after  the  trial  of  the  issue  in  fact.    Moore  v.  Saving  Fund,  54. 

JOINT  TENANCY. 

1.  Where  the  heirs  of  a  party  deceased  claim  partition  of  the  estate  of 
the  deceased,  the  judgment  creditors  of  a  different  person,  who  claim 
that  a  portion  of  the  land  belonged  to  their  debtor,  may  come  in  and 
require  the  claimants  to  prove  that  the  estate  belonged  to  the  de- 
ceased.    SimmoTu'i  Estate,  204. 

2.  A  devise  to  the  testator's  '<  daughter  Martha  with  her  husband  Joseph 
Simmons,''  is  a  devise  to  the  two  as  husband  and  wife.  The  introduc- 
tion of  the  husband's  name  cannot  be  limited  to  a  mere  recognition  of 
his  tenancy  by  the  curtesy.    Ibid. 

JOINT  TENANT. 

1.  One  of  many  joint  tenants  has  a  right  to  prosecute  a  suit  in  relation 
to  the  joint  estate,  in  the  names  of  all,  though  the  others  dissent  and 
disclaim.     Eiehtlberger  v.  Eichetberger,  73. 

2.  Any  joint  tenant  may  disclaim  and  thereby  withdraw  himself  from 
all  the  consequences  of  the  proceeding.     Ibid. 

3.  A  disclaimer  of  a  joint  tenant  filed  of  record,  is  equivalent  to  a  judg- 
ment of  severance  in  the  suit.    Ibid, 

JUDGMENT.— See  Execution,  13. 

1.  Under  the  Act  of  Assembly  of  April  14th,  1846,  giving  to  the  Court  of 
Common  Pleas  of  Philadelphia  County  the  power  to  enter  judgment 
by  default  for  want  of  an  affidavit  of  defence,  the  affidavit  of  defence 
must  be  filed  in  the  office  of  the  court  before  the  third  Saturday  fol- 
lowing the  first  Monday  of  the  month  or  term.  If  filed  on  that  day  it 
is  too  late.     SharpUisv.  Schnebly,  32.     (But  see  1  Harris  65.) 

2.  A  stakeholder  defendant  is  not  bound  to  appeal  from  the  judgment  of 
an  alderman,  but  must  allow  a  party  interested  to  use  his  name,  in  an 
appeal,  upon  security  being  given  to  indemnify  him  against  costs. 
Deaves  v.  Brightly,  37. 

3.  A  judgment  of  nonsuit  ordered  to  be  entered  on  motion  of  the  de- 
fendant, by  the  judge  presiding  at  the  trial  of  a  cause  in  the  District 
Court  for  the  city  and  county  of  Philadelphia,  under  the  7th  section  of 
the  Act  of  11th  March,  1836,  is  not  a  bar  lo  a  subsequent  action 
brought  against  the  same  defendant  by  the  same  plaintiff  for  the  same 
cause.     Fleming  v.  Insurance  Co.,  54. 

4.  A  judgment  creditor  whose  judgment  is  a  lien  on  the  defendant's 
land  and  who  is  proceeding  with  ail  diligence  to  execute  his  judgment, 
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cannot  be  intercepted  and  defeated  by  another  judgment  creditor, 
whose  judgment  is  not  a  lien,  but  who  obtains  a  judgment  of  revival 
under  an  agreement  with  the  defendant,  and  immediately  issues  a 
liberari  facias^  the  defendant  agreeing,  in  order  to  make  such  writ  good, 
that  9k  fieri  facicts^  levy»  no  condemnation,  and  an  appraisement  of  rent, 
be  considered  as  having  been  had.  Held,  that  the  liberari  facias  is 
irregular,  and  a  fraud  upon  the  first  lien  and  execution  creditor. 
Bank  of  Pennsylvania  v.  Bdyardy  191. 
6.  A  liberari  facias  requires  a  fieri  facias  levy,  and  inquisition  Xo  support 
it,  according  to  the  Act  of  Assembly  "  relating  to  executions."    Ibid. 

6.  A  vigilant  creditor  is  justified  in  the  diligent  use  of  all  legal  means 
and  process  to  recover  his  debt,  but  he  must  pursue  them  legally, 
otherwise  their  employment  is  fraudulent  in  regard  to  others  who  are 
injuriously  affected.     Ibid. 

7.  It  is  not  competent  for  the  court,  upon  the  application  of  a  third  per- 
son, to  vacate  and  annul  a  judgment  between  other  parties  who  ask 
no  action  and  attempt  by  the  process  of  the  court  no  injury  to  his 
rights,  and  which  judgment,  though  fraudulent  and  inoperative  as  to 
him,  is  perfectly  good  as  to  all  the  world  beside.  In  re  Rowland's  Es- 
taUy  199. 

8.  A  voluntary  bond  is  in  law  and  equity  a  gift  of  the  money,  and  a 
judgment  on  such  a  bond  cannot  be  impeached  by  a  legatee  who  is 
only  a  volunteer,  on  the  ground  that  "  no  consideration  or  at  best  one 
almost  nominal"  was  given  for  the  bond.     Ibid, 

9.  A  judgment  may  be  impeached  collaterally  in  another  court  than  that 
in  which  it  was  rendered,  by  third  persons,  for  covin  or  collusion  be- 
tween the  parties  to  it  in  fraud  of  their  rights,  and  such  a  question 
may  be  determined  in  Pennsylvania  by  the  Orphans'  Court  upon  the 
settlement  of  the  account  of  an  executor,  or  the  distribution  of  the 
funds  in  his  hands.  And  that  court  may  direct  an  issue  to  the  Com- 
mon Pleas  for  the  trial  of  facts  contested,  although  the  judgment  in 
dispute  be  entered  in  the  District  Court.     Ibid. 

10.  A  judgment  creditor  who  issues  a  scire  facias  to  revive  his  judgment 
within  five  years,  but  after  the  real  estate  of  the  debtor  was  conveyed 
to  another,  and  causes  it  to  be  served  upon  the  judgment  debtor  and 
the  purchaser  as  terre  tenant  thereby  continues  the  lien  of  his  judg- 
ment if  he  prosecute  his  writ  of  scire  facias  with  due  diligence.  Com- 
monwealth  v.  Roger s,  252. 

11.  But  if  the  real  estate  of  the  debtor  be  sold  by  the  sheriff  before  the 
judgment  of  revival  be  obtained,  the  land  is  discharged  from  the  lien 
of  the  judgpnent,  and  the  creditor  cannot  proceed  to  judgment  of  re- 
vival against  the  land  so  discharged  from  the  lien,  but  must  look  to 
the  proceeds  of  sale.    Ibid. 

12.  A  judgment  in  favor  of  one  firm  against  another  firm,  where  one  of  the 
partners  is  a  member  of  both  firms,  may  be  sustained  under  the  Act  of 
14th  April,  1838,  and  is  a  lien  on  the  separate  real  estate  of  such  parl- 
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ner ;  bat  his  separate  estate  cannot  be  seized  until  the  accounts  are 
taken  and  the  equities  settled  between  the  parties.  CommonwtdUh  r. 
RogerSf  252. 

13.  A  judgment  against  one  partner,  in  a  suit  against  two,  without  anj 
serrice  or  return  of  nihil  habeiy  kc,  against  the  other,  is  erroneous ;  but 
a  bonA  Jide  payment  of  such  judgment  by  the  sheriff,  out  of  proceeds 
of  land  sold  by  him  on  which  it  was  a  lien,  is  a  protection  to  the  sheriff 
in  an  action  brought  against  him  by  the  judgment  debtor  or  his  sub- 
sequent judgment  creditors  after  a  reversal  of  the  judgment.    Ibid. 

14.  Judgment  entered  by  agreement  on  an  award  may  be  stricken  off  for 
uncertainty  in  the  award,  and  the  parties  left  to  their  remedies  on  the 
arbitration  bond  or  on  the  award.    Brotm  v.  Long^  436. 

JURY. 

1.  Justices  of  the  peace  have  only  a  limited  jurisdiction,  and  that  juris- 
diction in  civil  cases  is  entirely  statutory.     HuU  y.  RtuaeU,  453. 

2.  In  proceedings  before  two  justices  by  purchaser  at  sheriff's  sale  to 
obtain  possession  of  land,  it  is  the  duty  of  the  jury  summoned  by  the 
sheriff,  in  such  proceedings,  to  assess  the  damages,  and  it  is  error  for 
the  justices  of  the  peace  to  assess  the  damages  in  such  case,  of  which 
advantage  may  be  taken  on  the  plea  of  ntU  tiel  record.    Ibid, 

JUSTICES  OP  THE  PEACE  AND  ALDERMEN.— See  Jury,  1,  2. 

1.  A  stakeholder  defendant  is  not  bound  to  appeal  from  the  judgment  of 
an  alderman,  but  must  allow  a  party  interested  to  use  his  name  in  an 
appeal,  upon  security  being  given  to  indemnify  him  against  costs. 
Dtavea  v.  BrighUy^  37. 

LANDLORD  AND  TENANT. 

1.  A  court  of  chancery  in  England  will  interpose  to  restrain  such  per- 
sons as  tenants  and  others  having-but  a  limited  interest  in  real  estate 
from  committing  waste,  when  the  acts  about  to  be  done  will  work  a 
lasting  injury  to  the  inheritance.     Jonu  v.  Whitehead,  330. 

2.  A  tenant  from  year  to  year  is  bound  by  law  to  treat  a  farm  in  a  hus- 
bandlike  manner,  according  to  the  custom  of  the  country,  and  when 
he  does  not,  a  Court  of  Common  Pleas  in  Pennsylvania  will  restrain 
him  by  writ  of  estrepement  under  the  Act  of  29th  March,  1822,  from 
doing  any  injury  to  the  premises  by  acts  contrary  thereto.  And  where 
the  lease  has  expired  by  its  own  limitation,  such  writ  of  estrepement 
may  issue  without  a  previous  notice  to  quit.    Ibid, 

3.  A  tenant  in  England  will  not  be  permitted  to  remove  anything  from 
the  land,  contrary  to  the  custom  of  the  country  and  to  the  good  hus- 
bandry of  the  farm,  such  as  dung,  compost,  or  muck,  hay,  straw  and 
fodder,  &c.    Ibid, 

4.  Ploughing  down  sod  and  grass  for  the  purpose  of  sowing  the  land 
with  corn,  under  the  circumstances  of  the  case,  was  held  to  be  waste, 

(560) 


Digitized  by 


Google 


INDEX. 

LANDLORD  AND  TENANT— con<»nii«£f. 

and  the  court  restrained  the  writ  of  estrepement  issned  to  restrain  the 
tenant.  Jones  r.  Whitehead^  330. 
5.  A  sheriff's  sale  of  a  landlord's  interest  in  real  estate  destroys  his 
remedy  by  distress  for  arrearages  of  rent,  and  with  it  the  right  to 
claim  the  money  in  the  sheriff's  hands  arising  from  the  sale  of  per- 
sonal property  of  the  tenant  in  possession.  Hampton  y.  ffendenon^  438. 

LEGACIES. 

1.  Though  a  limitation  to  a  widow  so  long  as  she  remains  unmarried  is 
good,  yet  if  a  legacy  or  bequest  of  personal  property  be  g^ren  to  a 
party  for  life,  with  a  condition  subsequent  annexed  thereto,  that  if  the 
legatee  marries,  the  legacy  is  to  go  over,  it  seems  such  condition  is 
bad.    Middleton  7.  Rice,  7. 

2.  Where  a  testator  directed  his  executors  to  pay  annually  two  hundred 
dollars  of  the  proceeds  of  his  real  estate  to  his  widow,  for  the  support 
of  herself  and  his  children,  to  be  paid  monthly,  until  his  youngest 
son  should  arrive  at  the  age  of  twenty-one,  prorided,  however,  that 
his  wife  remained  his  widow  that  long,  and  in  case  she  again  married, 
the  bequest  to  cease  Arom  the  day  of  her  marriage :  Held,  that  the  be- 
quest over  was  void.    Ibid, 

LICENSE. — See  Constitutional  Law,  13,  14,  16. 

LIEN.— See  Judgment,  4. 

1.  Where  one  of  two  tenants  in  common  dies,  his  widow's  remedy  for 
her  dower  is  in  the  common  law  form  of  action,  and  not  in  the  Or- 
phans' Court,  and  a  judgment  for  damages  for  detention  of  dower 
takes  date,  as  a  lien,  from  the  time  of  its  entry,  and  not  from  the 
time  when  the  right  to  dower  accrued.    Evant  v.  Evan$^  478. 

LUNATIC. 

1.  The  6th  section  of  the  Act  of  13th  June,  1836,  requires  the  court  to 
direct  notice  either  to  the  party  in  respect  of  whom  the  commission 
shall  issue,  or  to  some  near  relations  or  friends  who  are  not  concerned 
in  the  application.    In  re  Hinehman^  184. 

2.  Such  relations  or  friends  as  counsel,  a  finding  against  the  alleged 
lunatic,  are  excluded  from  the  list  of  persons  competent  to  receive 
notice  and  stand  in  his  stead.    Ibid, 

3.  A  second  commission  cannot  be  issued  upon  the  original  petition 
where  the  inquisition  and  proeeedings  under  the  first  commission  are 
set  aside.    Ibid, 


MAINTENANCE.— See  Cbiminal  Law,  1. 
TOL.  IV.— 36  (561) 
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MARRIAOE. 

1.  Though  a  limitation  to  a  widow  so  long  as  she  remains  onmarried  is 
good,  jet  if  a  legacy  or  beqaest  of  personal  property  be  giren  to  a 
party  for  life,  with  a  condition  subsequent  annexed  thereto,  that  if  the 
legatee  marries,  the  legacy  is  to  go  orer ;  it  seems  sach  condition  is 
bad.     MiddUton  t.  Riee^  1. 

2.  Where  a  testator  directed  his  executors  to  pay  annually  two  hundred 
dollars  of  the  proceeds  of  his  real  estate  to  his  widow,  for  the  support 
of  herself  and  his  children,  to  be  paid  monthly,  until  his  youngest  son 
should  arriye  at  the  age  cf  twenty-one,  prorided,  howerer,  that  his 
wife  remained  his  widow  that  long,  and  in  case  she  again  married,  the 
bequest  to  cease  from  the  day  of  her  marriage  :  Held,  that  the  bequest 
over  was  Toid.    Ibid, 

3.  A  wife  cannot  enter  into  a  yalid  recognisance  as  bail  for  her  husband, 
eyen  under  the  Act  of  11th  April,  1848.    Bennett  t.  Smithy  456. 

4.  That  act  was  designed  to  protect  a  wife's  property  from  liability  for 
her  husband's  debts,  and  will  not  be  construed  into  a  means  of  sub- 
jecting her  to  those  debts.    Ibid, 

MASTER. 

1.  A  negro,  alleged  to  be  a  ftigitive  from  labor  from  another  state,  bar- 
ing been  committed  by  a  state  judge  to  wait  his  final  decision,  on  the 
claim  of  the  master,  a  writ  of  homine  repUgiandOy  sued  out  in  behalf  of 
the  negro,  for  the  purpose  of  trying  his  freedom,  was,  under  the  cir- 
cumstances of  the  case,  quashed.    Morgan  y.  Eeakirtj  6. 

2.  Under  the  Act  of  Congress  of  12th  February,  1793,  which  makes  it 
the  duty  of  any  judge  or  magistrate  of  any  county,  city,  or  town  cor- 
porate, upon  proper  application  made,  and  eridence  produced,  show- 
ing that  a  party  before  him  is  a  ftigitire  from  labor  in  another  state, 
"  to  giye  a  certificate  thereof  to  such  claimant,  his  agent,  or  attorney, 
which  shall  be  sufficient  warrant  for  remoying  such  fugitiye,"  &c.,  the 
certificate  of  a  magistrate  of  competent  authority  is  conclusive  on  the 
premises,  and  will  not  be  reviewed  by  an  appellate  court,  either  col- 
laterally or  directly.    Ibid. 

HATHSM.— See  Gbimihal  Law,  36,  37,  38. 

MECHANIC'S  CLAIMS. 

1.  Notwithstanding  the  decision  in  Hurley  o.  Lybrand,  2  Whart.  Dig. 
252,  pi.  10,  under  the  Act  of  1806,  a  paper-hanger  is,  under  the  Act  of 
1836,  entitled  to  a  lien  for  work  done  and  materials  furnished  in  the 
construction  of  a  building.    Freeman  y.  OUpin^  411. 

2.  The  Act  of  24th  March,  1849,  giving  a  lien  specifically  to  paper-hang- 
ers, is  not  a  conclusive  construction  that  it  did  not  before  exist  under 
the  Act  of  1836.     Ibid. 

MEDICAL  EXPERTS See  Evidinok,  2,  3,  4. 

MILLS.— See  Equity,  9. 
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MINES. 

Where  there  is  deyise  for  life  of  "  all  the  right  and  title  "  of  the  derisor 
in  land  on  which  there  is  a  coal  mine  opened  and  used  by  the  derisor, 
the  devisee  has  a  right  to  work  the  mine  without  stint,  for  use  and  for 
sale.      Neel  r.  Neel^  520. 

MISDEMEANOR. 

1.  A  count  for  a  common  law  misdemeanor  may  be  joined  with  a  count 
for  a  statutory  misdemeanor,  and  on  a  rerdict  of  gpillty  on  each,  the 
court  will  impose,  if  it  think  proper,  a  separate  sentence  on  each. 
CommonweaUh  ▼.  Sylvester ^  31. 

2.  The  erection  and  exhibition  of  a  stuffed  Paddy,  constructed  and  ex- 
posed in  such  a  way  as  to  be  calculated  to  produce  a  riot  and  disturb- 
ance, is  a  misdemeanor  at  common  law,  though  if  it  should  appear 
in  evidence  that  the  figure  thus  exposed  was  not  a  Paddy,  but  a 
Shelah,  the  two  effigies  appearing  to  be  of  an  opposite  character,  and 
the  indictment  averring  it  to  be  a  Paddy,  the  variance  is  fatal.  Com- 
monwealth V.  Haines,  17. 

3.  Whether  mayhem  be  a  felony  or  misdemeanor,  it  is  properly  charged 
as  being  done  feloniously.     Commonwealth  v.  Reed,  459. 

MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  may  alter  the  grade  of  its  streets,  but  not 
without  making  compensation  for  injuries  thereby  occasioned,  or  pro- 
perly securing  the  buildings  endangered.  Count;/  of  Allegheny  v.  Row- 
ley,  379. 

2.  Public  corporations,  as  well  as  private,  are  responsible  for  wrong  done 
under  their  authority,  in  the  same  manner  as  individuals.    Ibid, 

NEGROES.— See  Master,  1. 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  of  a  feigned  issue,  directed  by  a  court  of  chan- 
cery, must  be  heard  on  the  merits  of  such  issue  singly,  and  cannot  be  af- 
fected by  the  equities  arising  on  the  bill  and  answer.    Cohen  v.  OraU,  52. 

2.  A  motion  for  a  new  trial  of  such  an  issue,  must  be  disposed  of  before 
the  cause  will  be  heard  on  bill  and  answer.    Ibid, 

3.  Where  the  jury,  in  a  hard  action,  disregard  an  instruction  that  the 
plaintiff  is  entitled  to  nominal  damages,  it  is  not  sufficient  ground  for 
a  new  trial.     Miahler  v.  Baumgardner,  266. 

4.  An  attorney  for  the  plaintiff,  who  has  opened  the  cause  and  examined 
the  witnesses  on  behalf  of  his  client,  is  not  a  competent  witness  to  iin- 
peach  the  credit  of  one  of  the  defendant's  witnesses  by  detailing  a  con- 
versation had  with  the  witness  after  the  attorney's  engagement  in  the 
cause.    Ibid, 

5.  When  the  testimony  of  the  attorney  becomes  material  to  his  client,  the 
attorney  should  withdraw  from  the  cause  before  he  be  tendered  as  a 
witness.    Ibid, 
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NON-SUIT. 

A  judgment  of  non-sait  ordered  to  be  entered'on  motion  of  the  defendant, 
by  the  judge  presiding  at  the  trial  of  a  cause  in  the  District  Court  for 
the  city  and  county  of  Philadelphia,  under  the  serenth  section  of  the 
Act  of  11th  March,  1836,  is  not  a  bar  to  a  subsequent  action  brought 
against  the  same  defendant  by  the  same  plaintiff  for  the  same  cause. 
Fleming  t.  Inturance  Company^  54. 

NUISANCE. 

1.  A  pig  sty  in  a  city  is  per  te  a  nuisance.  Commonwealth  r.  Van  Stdde, 
104. 

2.  It  Is  no  defence  to  an  indictment  for  a  nuisance  in  a  city,  that  it  has 
been  conducted  in  the  same  place  for  a  long  series  of  years,  as  no  nui- 
sance can  be  justified  by  prescription ;  nor  that  it  has  become  neces- 
sary to  the  community  in  which  it  is  situated.        Ibid, 

3.  A  nuisance  in  a  city  is  not  the  less  obnoxious  to  indictment  from  the 
fact  that  H  is  connected  with  a  large  and  flourishing  manu&cture. 
Ibid. 

4.  Where  an  indictment  charged  that  a  defendant  fed  a  large  number  of 
hogs,  with  '^  slop,  fermented  grain,  the  offals  and  entrails  of  beasts,  and 
other  filth,"  by  means  whereof  a  nuisance,  &c.,  was  created,  and  the 
evidence  showed  that  the  hogs  were  fed  ezclusfTeiy  on  slop,  it  was  held 
that  there  was  no  vari'ancei     Ibid, 

&.  The  Act  of  Assembly  of  2l8t  March,  1806,  prescribing,  "that  in  all 
cases  where  a  remedy  is  prorided,  or  anything  directed  to  be  done  by 
any  Act  or  Acts  of  Assembly  of  this  Commonwealth,  the  directions  of 
the  said  acts  shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted 
or  anything  done  agreeably  to  the  provisions  of  the  common  law  in  such 
cases,  further  than  shall  be  necessary  for  carrying  such  act  or  acts  into 
effect,"  does  not  destroy  the  remedy  of  indictment  at  common  law,  as 
to  a  nuisance  in  the  city  of  Philadelphia,  though  such  nuisance  is  in 
itself  liable  to  be  suppressed  by  the  summary  process  afforded  by  the 
Acts  of  Assembly  constituting  the  board  of  health.    Ibid, 

6.  It  is  a  public  nuisance  and  indictable  at  common  law  to  place  on  the 
footway  of  a  public  street,  a  stall  for  the  sale  of  fruit  and  confectionery, 
although  the  defendant  pay  rent  to  the  owner  of  the  adjoining  premises 
for  the  use  of  so  much  of  the  pavement  as  is  occupied  by  him. 
Commonwealth  v.  Wentworthf  324. 

ORPHANS'  COURT.— See  Liih,  I. 

1.  The  Orphans'  Court  for  the  city  and  county  of  Philadelphia,  will  set. 
aside  a  sale  under  ordinary  circumstances,  where  adequate  security  it 
entered  for  the  advance  of  ten  per  cent,  on  the  price  of  the  resale.  In 
re  Estate  of  Sharpe^  162. 

2.  Administrators  exceed  the  an tbority  given  to  them  by  Orphans'  Court 
to  sell  real  estate,  purchase-money  to  be  secured  by  bond  and  mort- 
gage in  taking  said  bond,  coupled  with  a  condition  that  no  4>tber  pro- 
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pertj  tlian  that  purchased,  shall  be  levied  upon  for  its  payment.  Sage'9 
Admimstrators  y.  Nock,  518. 
3.  The  order  of  coart,  &c.,  to  administrators,  being  of  public  record , 
purchasers  are  bound  to  take  notice  of  said  order,  and  cannot  set  up 
in  defence  a  condition  of  a  bond  given  by  them ;  said  condition  being 
contrary  to,  and  exceeding  the  authority  given  to  administrators.    Ihid, 

PARENT  AND  CHILD.— See  Infamt,  1,  2,  3,  4,  6,  6. 

PARKER  WATER- WHEEL.-^ee  Ihjuvctioh,  3,  4,  &. 

PATENT  RIGHT.— See  Fobfiituri,  1,  J,  3,4;  Injunction,  3,  4,  5. 

PERSONAL  PROPERTY. 

In  the  case  of  a  marriage  prior  to  the  Act  of  llth  of  April,  1848,  and  the 
death  of  the  husband  in  October  following,  and  the  wife  subsequently, 
the  personal  property  of  the  wife,  remaining  in  specie  on  the  premises 
of  the  husband  at  the  time  of  his  death,  goes  to  his  representatives, 
notwithstanding  the  Act  of  1848.     Boutel  t.  Housel,  283. 

PHILADELPHIA. 

1.  The  only  lien  which  the  admiralty  will  enforce  against  a  vessel  for 
work  done  in  its  construction,  is  that  which  obtains  under  the  local 
law;  and  as  by  the  Pennsylvania  Act  of  Assembly  of  13th  June,  1836, 
section  2,  the  lien  ceases  under  such  circumstances,  when  the  vessel 
proceeds  on  her  first  voyage,  no  admiralty  process  will  be  extended  to 
enforce  it.     Heppard  v.  The  Barges^  69. 

2.  A  shipowner  is  not  liable  personally  for  work  upon  the  ship  unless 
done  by  his  order  or  on  his  credit.     Ibid. 

3.  A.  agrees  with  B.  that  a  vessel  building  by  A.  shall  become  B.'s  property 
on  the  payment  of  a  certain  sum.  B.  takes  charge  of  the  vessel  for  the 
purpose  of  fitting  her  up,  and  in  so  doing,  but  before  a  legal  transfer 
is  made,  makes  a  contract  for  painting  the  cabins.  Held,  that  A.  ie. 
not  liable  personally  for  the  work  thus  done.    Ibid, 

PLEA  OP  NUL-TIEL. 

1.  Justices  of  the  peace  have  only  a  limited  jurisdiction,  and  that  JMtffs- 
diction  in  civil  cases  is  entirely  statutory.     JIuU  v.  RutttU,  453. 

2.  In  proceedings  before  two  justices  by  purchaser  at  sherifif's  sale  to 
obtain  possession  of  land,  it  is  the  duty  of  the  jury  summoned  by  the 
sheriff,  in  such  proceedings,  to  assess  the  damages,  and  it  is  error  for 
the  justices  of  the  peace  to  assess  the  damages  in  such  case,  of  which 
advantage  may  be  taken  on  the  plea  of  nul  tiel  record.    Ibid, 

PLEADING.— See  Joint  Trnant,  1,  2,  3;  Misdimbanor,  1. 

A  plea  in  abatement,  filed  five  days  after  the  declaration  filed,  is  too  late. 
WilUame  v.  JEUeU,  38. 
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POOR.— Sec  IHFAHT,  1,  2,  3,  4. 

Where  an  Act  of  Assemblj  directed  "that  the  father  and  grandfi&ther, 
and  the  mother  and  grandmother,'^  &c.,  "of  eyery  poor  old,  blind,  lame 
and  impotent  person,  or  other  poor  person,  &c.,  not  able  to  work,  being  of 
sufficient  abilitj,  shall  at  their  own  charges  relieye  and  maintain  ererj 
anch  poor  person,  as  the  Court  of  Quarter  Session  of  Uie  county  where 
such  poor  person  shall  reside,  shall  order  and  direct,"  &c.  Held,  that  a 
grandfather  whose  means  were  sufficient  for  the  purpose,  was  chargeable 
with  the  support  of  the  infant  children  of  a  son,  such  infant  children 
being  destitute  of  support,  and  unable  to  work,  it  appearing  that  the 
father  of  such  children  was  out  of  the  jurisdiction  of  the  court,  though 
there  was  no  eyidence  showing  that  he  was  himself  unable  to  work,  or 
to  support  his  children,  though  it  appeared  that  he  had  married  im- 
proTidentlj,  and  without  his  father's  consent.  Onardiam  of  the  Poor 
y  SmUhj  60. 

POSTMASTER. 

1.  Under  the  Act  of  Congress  of  3d  March,  184S,  the  list  of  letters  un- 
called for  at  the  post-office  must  be  inserted  in  the  newspaper  "  baring 
the  largest  circulation,"  and  an  insertion  in  a  paper  haring  the  largest 
circulation  only  in  the  citj  or  town  where  it  is  printed,  is  not  a  com- 
pliance with  the  law.    DarUngion  t.  Dieksonj  263. 

2.  The  postmaster  is  the  onlj  judge  of  the  fact  as  to  which  paper  has 
the  largest  circulation  under  Act  of  Con£p*ess,  March  3d,  1845,  and  is 
responsible  to  no  state  authority  for  the  manner  or  result  of  his  judg- 
ment.   Foster  r.  MeKibhrny  303. 

3.  Even  if  done  corruptlj  or  maliciously,  no  common  law  injurj  arises ; 
and  a  special  action  on  the  case  for  damages,  for  the  wilful  refusal  of 
the  postmaster  to  adrertise  the  "  list  of  letters"  in  the  paper  haying 
the  largest  circulation  does  not  lie.    Ibid, 

PRACTICE. 

1.  On  the  trial  of  an  issue  on  a  plea  in  abatement  by  N.  sued  alone,  on 
a  note  signed  "N.  k  W.,"  for  Uie  non-joinder  of  W. ;  the  said  W.  la 
not  a  competent  witness  for  N.,  although  released  by  him  from  all  costs 
or  damages  £p*owing  out  of  the  suit.     Ortiham  y.  Siehbawm^  28. 

2.  Under  the  Act  of  Assembly  of  April  14th,  1846,  giving  to  the  Court  of 
Common  Pleas  of  Philadelphia  county,  the  power  to  enter  judgment 
by  default  for  want  of  an  affidavit  of  defence,  the  affidavit  of  defence 
must  be  filed  in  the  office  of  the  court,  before  the  third  Saturday  fol- 
lowing the  first  Monday  of  the  month  or  term.  If  filed  on  that  day  it 
is  too  late.    SharpUet  v.  Schnebly^  32.     (But  see  1  Harris  65.) 

3.  A  plea  in  abatement,  filed  five  days  after  the  declaration  filed,  is  too 
late.     WilUamt  v.  Etsell,  38. 

4.  A  party  must  bring  forward  the  several  pai^  of  his  case  in  their 
order ;  and  although  the  court  has  power  to  relax  the  rule  in  this  re- 
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spect)  its  reftisal  so  to  do  is  matter  of  legal  discretion  not  subject  to 
writ  of  error.     Columbia  Bridge  Company  v.  EJine^  39. 

5.  It  is  not  error  that  in  charging  the  jnrj  the  court,  after  answering  a 
point  submitted  affirmativelj,  proceeds  to  qualify  it  by  stating  that  if 
the  facts  were  different  from  those  assumed  in  the  point,  the  law  would 
be  otherwise.  The  question  always  is,  not  whether  a  party  is  deprired 
of  the  advantage  gained  by  an  artful  representation  of  a  part  of  the 
case,  but  whether  the  court  has  laid  down  sound  law  for  the  decision 
of  the  whole.     Ihid, 

6.  When  an  a£p*eement  is  invalid  from  the  unlawfulness  of  its  consider- 
ation, any  subsequent  agreement  based  upon  it  is  equally  invalid. 

7.  Though  a  defence  between  the  original  parties  to  a  bond  may  be 
waived  in  favor  of  an  assignee  for  a  valuable  consideration,  who  is 
encouraged  to  part  with  his  money  by  the  acts,  declarations,  or  even 
the  silence  of  the  obligor,  yet  where  is  more  than  one  obligor,  it 
should  appear  that  all  joined  in  the  acts  which  are  relied  on  as  a 
waiver.    Ihid, 

8.  Where  an  Act  of  Assembly  stipulated  that  a  corporation,  before  en- 
joying certain  immunities,  should  give  security  to  the  Court  of  Common 
Pleas,  in  such  cases,  and  in  such  manner  as  the  said  court  may  think 
proper  to  require  for  the  faithful  payment  and  redemption  of  all  the 
notes  by  them  issued.  Held,  that  the  bond  of  the  corporation  alone 
was  not  sufficient  security  within  the  Act.    Ihid, 

9.  A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or  as- 
signed to  it,  unless  it  be  for  a  debt  contracted  in  the  course  of  its 
legitimate  operations,  and  for  an  object  finally  promotive  of  the  pur- 
pose for  which  it  is  incorporated ;  but  such  corporation  would  have  a 
right  to  take  a  bond,  or  the  assignment  of  a  bond,  for  moneys  ad- 
vanced for  the  purposes  of  its  constitution,  or  for  any  other  object 
fairly  promotive  of  the  views  and  intentions  for  which  the  company 
was  incorporated.    Ihid, 

10.  A  corporation  may  be  a  trustee.    Ihid, 

11.  A  motion  for  a  new  trial  of  a  feigned  issue,  directed  by  a  court  of 
chancery,  must  be  heard  on  the  merits  of  such  issue  singly,  and  can- 
not be  affected  by  the  equities  arising  on  the  bill  and  answer.  Cohm 
V,  Qratz^  52. 

12.  A  motion  for  a  new  trial  of  such  an  issue,  must  be  disposed  of  before 
the  cause  will  be  heard  on  bill  and  answer.    Ibid, 

13.  By  the  practice  of  the  Court  of  Common  Pleas  of  Philadelphia 
county,  where  there  is  an  issue  of  fact,  and  also  an  issue  of  law,  the 
latter  must  be  first  determined.     VaU  v.  Friendf  53. 

14.  The  practice  of  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, when  there  is  an  issue  of  law  and  an  issue  of  fact  on  the 
record,  is  to  require  the  postponement  of  the  argpiment  of  the  issue  in 
law,  until  alter  the  trial  of  the  issue  in  fact.   Moore  v.  Saving  ISindj  54. 
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15.  A  judgment  of  nonsuit  ordered  to  be  entered  on  motion  of  the  de- 
fendant, bj  the  judge  presiding  at  the  trial  of  a  cause  in  the  District 
Court  for  the  city  and  countj  of  Philadelphia,  under  the  7th  section 
of  the  Act  of  11th  March,  1836,  is  not  a  bar  to  a  subsequent  action 
brought  against  the  same  defendant  hj  the  same  plaintiff  for  the  same 
cause.     Fleming  v.  Insurance  Company y  54. 

16.  In  attachments  in  execution,  an  office  rule  maj  be  entered  upon  the 
garnishee  to  answer  on  twentj  dajs'  notice,  conformably  to  the  4l8t 
rule  of  court  relating  to  foreign  attachments.     Wienh  ▼.  Davu,  91. 

17.  Upon  an  application  being  made  on  the  part  of  a  second  mortgagee 
to  have  a  sherifiTs  sale  set  aside  on  the  ground  of  inadequacy  of  price, 
supported  by  an  affidavit,  and  accompanied  by  a  pledge  to  bid  for  it, 
if  resold,  a  gpreater  sum,  specified  in  the  offer :  the  court  ordered  that 
upon  entering  security,  the  sale  should  be  set  aside,  and  that  the  pro- 
perty should  again  be  offered  for  sale  by  the  sheriff.  Pereival  t. 
Bryant^  161. 

18.  The  plaintiff  cannot  recover  in  an  action  for  medicines  sold  and  de- 
livered, when  his  only  evidence  was  his  book  of  original  entries  proved 
by  his  own  oath,  when  it  appeared  that  he  had  commenced  the  practice 
of  medicine  without  any  previous  study  or  experience,  and  that  he  did 
not  disclose  the  nature  of  his  compounds  or  the  ingredients  of  which 
they  were  composed,  and  when  the  book  only  described  them  as 
"  papers  "  and  "  boxes  of  salve."    Harlocker  v.  Oertner^  191. 

19.  It  is  not  competent  for  the  court,  upon  the  application  of  a  third 
person,  to  vacate  and  annul  a  judgment  between  other  parties  who  ask 
no  action  and  attempt  by  the  process  of  the  court  no  injury  to  his 
rights,  and  which  judgment,  though  fraudulent  and  inoperative  as  to 
him,  is  perfectly  good  as  to  all  the  world  beside.  In  re  Rowlan^t 
Estate,  199. 

20.  A  voluntary  bond  is  in  law  and  equity  a  gift  of  the  money,  and  a 
judgment  on  such  a  bond  cannot  be  impeached  by  a  legatee,  who  is 
only  a  volunteer,  on  the  ground  that  <'  no  consideration  or  at  best  one 
almost  nominal  "  was  given  for  the  bond.     Ibid, 

21.  A  judgment  may  be  impeached  collaterally  in  another  court  than  that 
in  which  it  was  rendered,  by  third  persons,  for  covin  or  collusion 
between  the  parties  to  it  in  fraud  of  their  rights,  and  such  a  question 
may  be  determined  in  Pennsylvania  by  the  Orphans'  Court  upon  the 
settlement  of  the  account  of  an  executor,  or  the  distribution  of  the 
funds  in  his  hands.  And  that  court  may  direct  an  issue  to  the  Com- 
mon Pleas  for  trial  of  facts  contested,  although  the  judgment  in  dis- 
pute be  entered  in  the  District  Court.    Ibid, 

22.  The  old  common  law  process  of  interpleader  is  not  abolished,  though 
it  is  but  seldom  used.     MeMunn  v.  Carothert,  354. 

23.  The  principles  and  practice  of  interpleading.    Ibid, 
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PRINCIPAL  AND  AGENT. 

1.  The  acts  of  a  special  agent,  exceeding  his  limited  authoritj,  are  mere 
nullities  in  regard  to  the  principal.    Dr^p^a  Attigneea^  87. 

2.  An  authority  to  bid  in  certain  property  at  sheriff's  sale,  for  the  princi- 
pal, at  a  specified  sum,  is  a  special  agency;  and  the  party  thus  author- 
ised, if  he  bid  a  larger  sum  in  his  own  name,  makes  himself  responsible 
as  a  purchaser,  but  not  his  principal.    Ibid, 

PRIYILEGE.—See  Abbest,  1,  3. 

PROTEST. 

Notice  of  protest  for  non-payment  of  a  promissory  note,  personally  delir- 
ered  on  the  proper  day,  to  wit ;  the  25th  May,  1846,  is  not  vitiated  by 
being  post-dated  by  mistake,  26th  May,  1846,  the  mistake  being  one 
which  could  not  have  misled  the  endorser.    Lening  t.  Tohey^  275. 

QUACK  MEDICINES. 

1.  A  court  of  equity  will  not,  in  a  contest  between  persons  who  profess 
to  be  manufacturers  of  quack  medicines,  interfere  to  protect  the  use  of 
trade  marks  by  injunction.      Fowle  v.  Spear^  145. 

2.  A  complainant  whose  business  is  imposition  cannot  invoke  the  aid  of 
equity  against  a  piracy  of  his  trade  mark.    Ibid. 

REAL  ESTATE.— See  Landlord  and  Tenant,  5  ,*  Orphans'  Court,  1,  2,  3. 

RECOGNISANCE. 

1.  A  recognisance  entered  thus :  R.  N.  A.  by  his  attorney  T.  E.  F.,  and 
E.  L.  H.,  (surety)  tent,  in  $200  each,  upon  condition,  ftc,  is  sufficient 
to  sustain  an  appeal  from  an  award  of  arbitrators.    Arms  v.  Leaman^  84. 

2.  An  appeal  on  the  twenty-first  day  after  the  award  filed,  the  twentieth 
having  fallen  on  Sunday,  is  good.    Ibid, 

3.  A  wife  cannot  enter  into  a  valid  recognisance  as  bail  for  her  husband, 
even  under  the  Act  of  11th  of  April,  1848.    Bennett  v.  Smith,  456. 

4.  That  act  was  designed  to  protect  a  wife's  property  from  liability  for 
her  husband's  debts,  and  will  not  be  construed  into  a  means  of  sub  • 
jecting  her  to  those  debts.    Ibid, 

RENT. — See  Landlord  and  Tenant,  9. 

Rent  accruing  after  a  decree  of  bankruptcy  and  before  the  bankrupt's 
discharge,  is  not  barred  by  his  certificate.    Kingsley  v.  PrentitSf  71. 

REPLEVIN. 

In  an  action  of  debt  on  a  replevin  bond,  where  the  subject  of  the  replevy 
was  a  distress  for  rent :  Held,  that  the  amount  of  rent  actually  due  is 
the  subject  in  controversy,  and  constitutes  the  true  criterion  of  juris- 
diction. Preedenberg  v.  Meeteer,  182. 
1.  A  defendant  in  order  to  impeach  the  credit  of  witnesses  who  have 
testified  against  him,  may  give  evidence  of  their  general  bad  character, 
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withoot  rettricting  the  inqoirj  to  their  character  for  truth  and  vera- 
citj.     Cowmonwemltk  r.  McCltdn^  462. 

2.  A  witnetf  maj  be  asked  as  a  preliminarj  qaestion,  whether  he  has 
had  the  means  of  knowing  the  general  character  of  the  witnesset, 
whose  testimonj  is  sought  to  be  impeached,  and  if  he  answers  in  the 
affirmatire,  he  maj  be  further  asked,  whether  from  his  knowledge  of 
their  general  character  would  lead  him  to  believe  them  onder  oath.  IbH. 

RSSALB.— See  Oeph^vs'  Goumr,  1 ;  PaAorici,  17. 

RIOTS.— See  Bebaoh  of  thi  Piaoe,  1,  2. 

1.  The  owner  of  a  slare  has  a  right  to  seixe  him  in  a  peaceable  manner, 
whererer  he  can  find  him,  not  in  a  riotous,  tumultuous  and  unreason- 
able manner,  and  if  resisted  by  force,  those  who  make  the  resistance 
are  guiltj  of  a  breach  of  the  public  peace.  C^mmonwtaUk  ▼.  Ttjflor^ 
480. 

3.  If  forciblj  resisted  in  his  peaceable  attempt  to  recapture  his  fugitire 
slare,  the  owner  maj  lawfully  use  sufficient  force  to  oyercome  the 
unlawful  resistance  offered,  without  being  legally  chargeable  with  the 
offence  of  riot.    Ibid. 

3.  When  three  or  more  persons  agree  to  go  to  a  church  where  dirine 
•errice  is  to  be  performed,  and  to  laugh  and  talk  during  the  perform- 
ance of  the  same  in  a  manner  which  might  be  excusable  in  a  tavem ; 
and  in  so  doing  manifest  a  determination  to  resist  by  force  any  effort 
that  may  be  made  to  remove  them  or  prevent  their  so  doing,  they  will 
be  guilty  of  riot     CommonweaUh  v.  Ih^fmy  el  al,^  1. 

4.  The  erection  and  exhibition  of  a  stuffed  Paddy,  constructed  and  ex- 
posed in  such  a  way  as  to  be  calculated  to  produce  a  riot  and  disturb- 
ance, is  a  misdemeanor  at  common  law;  though  if  it  should  i^>pear  in 
evidence  that  the  figure  thus  exposed,  was  not  a  Paddy,  but  a  Shelah, 
the  two  effigies  appearing  to  be  of  an  opposite  character^  and  the  in- 
dictment averring  it  to  be  a  Paddy,  the  variance  is  fatal.  Comwoil- 
vmZ^A  v.  Hamet^  17. 

6.  Mere  possession  of  personal  property  \m  evidence  of  ownership,  and 
in  the  absence  of  contrary  evidence,  is  to  be  held  concluBive.  Order 
ofHermiU  v.  County  of  PhOadelpkia,  120. 

6.  The  word  "  persons,"  as  used  in  the  Act  of  Assembly  of  May  31,  1841, 
is  to  be  construed  to  mean  corporations  as  well  as  individuals.     Ibid, 

7.  Exemplary  or  vindictive  damages  cannot  be  given  in  an  action  against 
the  county ;  damages  to  the  full  extent  of  the  injury  inflicted  should, 
however,  be  allowed.    Ibid, 

8.  The  law  does  not  require  a  plaintiff  in  an  action  brought  against  the 
county,  for  damages  suffered  by  the  violence  of  a  mob,  to  prove  every 
article  destroyed ;  a  general  estimate  will  be  sufficient  to  submit  to  a 
jury.     Ibid, 

9.  In  an  action  of  this  kind  against  the  county,  the  jury  may  allow  as 
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damages  the  full  yalne  of  the  property  at  the  time  of  its  destruction, 
with  interest  added  to  the  time  of  their  verdict.  Ortier  of  HermiU  y. 
Couniy  of  Philadelphia,  120. 

10.  Whether  such  additional  allowance  can  be  made  as  interest,  query  f 
Ibid. 

11.  The  words  person  or  persons,  as  used  in  the  Act  of  Assembly  of  May 
31st,  1841,  include  as  well  corporations  for  religious  purposes,  as  in- 
diyiduals.    St.  MiehaeVt  Church  y.  County  of  Philadelphia,  150. 

12.  Upon  knowledge  of  an  intention  to  attack  or  destroy  his  property,  it 
is  the  duty  of  the  plaintiff  or  of  his  agent  duly  constituted  for  that 
purpose,  if  sufficient  time  intervenes,  to  give  notice  to  an  officer  desig- 
nated in  the  act ;  and  such  notice  must  be  in  writing.  Wherever  notice 
is  required  under  a  statute,  written  notice  is  to  be  understood.    Ibid, 

13.  Mere  apprehension  of  an  attack,  is  not  sufficient  to  deprive  the  plain- 
tiff of  the  benefits  of  the  statute ;  knowledge  of  a  contemplated  attack 
must  be  brought  home  to  him,  and  it  must  also  be  proved,  that  a  suffi- 
cient time  elapsed  to  permit  notice  to  be  given  to  the  proper  officer.  Ibid, 

14.  The  measure  of  damages  is  the  value  of  the  property  destroyed,  to 
which  it  would  be  proper  for  the  jury  to  add  interest  ftom  the  time  of 
destruction.    Ibid, 

SALVAGE. 

1.  Salvors  are  from  necessity  competent  witnesses  as  to  facts  occurring  at 
the  time  of  the  salvage  service.     The  Huntrets,  510. 

2.  The  officers  and  crew  of  a  foreign  vessel  of  war  are  entitled  to  claim 
as  salvors.    Ibid, 

SCIRB  FACIAS. 

1.  On  the  trial  of  afctre/ocuM  against  a  constable  for  not  returning  an 
execution  within  the  time  limited  by  the  Act  of  1810,  it  is  incompetent 
for  the  defendant  to  prove  that  the  defendant  in  the  execution  had  no 
property.    IPClain  v.  Smith,  452. 

2.  Whether  he  may  prove,  in  such  case,  that  he  was  a  certificated  bank- 
rupt, dubitatur.    Ibid, 

3.  It  is  also  incompetent  for  him  to  prove  that  the  wife  of  the  defendant 
had  died  the  night  before  he  proceeded  to  execute  the  writ,  in  conse- 
quence of  which,  through  feelings  of  humanity,  he  failed  to  execute  it. 
Ibid. 

SEDUCTION. 

1.  A  female  who  has  been  seduced,  and,  after  the  birth  of  a  child,  mar- 
ried and  deserted  by  her  seducer,  is  not  a  competent  witness  against 
Him  on  an  indictment  for  seduction  under  the  Pennsylvania  Statute  of 
1843.     Commonwealth  v.  JSHehar,  326. 

2.  Such  a  marriage,  although  after  seduction,  and  followed  by  immediate 
desertion  of  the  husband,  is  a  defence  against  the  indictment  for  seduc- 
tion under  the  Act  of  1843.    Ibid, 
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SELF  DEFENCE. 

1.  To  constltnte  murder  of  the  first  degree,  the  killiDg  mnst  have  heen 
"  wilful,  deliberate  and  premeditated/^  and  if  these  essential  ingredients 
are  not  proved,  it  is  no  matter  how  it  was  done,  it  is  not  murder  of  the 
first  degree,  except  it  be  one  of  the  cases  expressly  made  so  by  an  Act 
of  Assembly.     Commonwealth  y.  Oratuey  500. 

2.  With  the  exceptions  specified  in  our  Act  of  Assembly,  where  the  kill- 
ing has  been  perpetrated  with  malice  aforethought,  either  express  or 
implied,  but  was  not  "  wilful,  deliberate  or  premeditated,"  it  is  murder 
of  the  second  degree,  unless  there  is  something  in  the  case  which  re- 
duces it  to  a  lower  grade  of  offence.    Ibid. 

3.  Where  the  killing  has  been  done  without  malice  aforeUiought,  either 
express  or  implied,  upon  sudden  heat,  or  quarrel,  or  in  consequence  of 
reasonable  provocation,  or  in  consequence  of  an  assault,  under  circum- 
stances which  do  not  excuse  on  the  principles  of  self-defence,  it  is  volun- 
untary  manslaughter.    Ibid, 

4.  The  right  to  take  life  in  self-defence  is  only  lawfully  exercised  in 
sudden  and  violent  cases,  where  delay  would  put  the  party  in  imme- 
diate danger  of  the  loss  of  life,  or  great  bodily  harm.  The  necessity 
must  be  urgent,  the  threatened  violence  great,  and  the  danger  imme- 
diate ;  and  in  such  a  case,  it  is  lawful  to  repel  force  by  force  instantly, 
even  if  the  death  of  the  assailant  should  be  the  consequence,  and  the 
party  is  not  bound  to  retreat  an  inch,  but  may  do  himself  justice, 
speedily  and  effectually.    Ibid, 

SENATE  OF  THE  UNITED  STATES. 

1.  Every  court,  including  the  Senate  and  House  of  Representatives,  is 
the  sole  judge  of  its  own  contempts;  and  in  case  of  commitment  for 
contempt  in  such  case,  no  other  court  can  have  a  right  to  inquire 
directly  into  the  correctness  or  propriety  of  the  commitment,  or  to 
discharge  the  prisoner  on  habeas  corpus.     Ex  parte  Nugent^  220. 

2.  The  warrant  of  commitment  need  not  set  forth  the  particular  facts 
which  constitute  the  alleged  contempt.    Ibid. 

3.  The  Senate  of  the  United  States  has  power  to  punish  for^  contempts 
of  its  authority  in  cases  of  which  it  has  jurisdiction,  and  an  inquiry 
whether  any  person,  and  who,  had  violated  the  rule  of  the  Senate 
which  requires  that  all  treaties  laid  before  them  should  be  kept  secret 
until  the  Senate  should  take  off  the  injunction  of  secrecy,  is  a  matter 
within  the  jurisdiction  of  the  Senate.    Ibid. 

4.  The  Senate  of  the  United  States  has  a  right  to  hold  secret  sessions 
whenever  in  its  judgment  the  proceeding  shall  require  secrecy,  and 
may  pronounce  judgment  in  secret  session,  for  a  contempt  which  took 
place  in  secret  session.    Ibid. 

SHERIFF'S  SALE.— See  Pbaotici,  17. 

1.  The  acts  of  a  special  agent,  exceeding  his  limited  authority,  are  mere 

nullities  in  regard  to  the  principal.     Dripp's  AstigneeSy  87. 
3.  An  authority  to  bid  in  certain  property  at  sheriff's  sale,  for  the  prin- 
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SHERIFF'S  8AL^— continued. 

cipal,  at  a  specified  sum,  is  a  special  agencj ;  and  the  partj  tbas 
authorized,  if  he  bid  a  larger  sam  in  his  own  name,  makes  himself  re- 
sponsible as  a  purchaser,  but  not  his  principal.     Drop's  Aitignee*^  87. 

3.  Although  a  sale  by  the  sheriff  under  an  execution  against  the  lands 
of  a  tenant  in  tail  does  not  pass  the  heir's  title,  yet  such  sale  diyests 
the  wife's  right  to  dower.    ElUoU  v.  PearaaUf  157. 

4.  After  a  judicial  sale  of  the  interest  of  a  tenant  in  tail,  there  remains  in 
him  a  mere  naked  trust,  which  he  may  at  any  time  execute  by  common 
recovery  or  under  the  statute.  If  this  power  is  not  exercised,  it  con- 
tinues in  him,  under  the  statute  de  donitj  solely  for  the  benefit  of  the 
heir  in  tail.     Ibid, 

5.  Where  a  marriage  takes  place  after  the  sheriff's  sale  but  before  the 
execution  of  the  deed  by  the  sheriff  to  the  purchaser,  the  right  to  dower 
is  barred,  as  the  deed  when  executed  relates  back  to  the  sale  and  per- 
fects it.     Ibid. 

6.  A  judicial  sale  of  land  is  a  proceeding  m  ram  under  the  direction  of 
the  court,  for  the  benefit  of  all  parties  interested  in  the  defendant's 
title,  or  having  liens  upon  it,  together  with  the  purchaser,  who,  there- 
fore, all  necessarily  become  parties  before  the  court  as  to  all  matters 
connected  with  the  sale,  and  have  a  right  to  be  heard,  and  are  bound 
by  the  decision.     Vaneman  v.  Cooper ^  371. 

7.  The  whole  is  a  judicial  proceeding,  though  merely  clerical  and  execu- 
tive in  its  character,  until  sanctioned  by  the  court  by  allowing  the 
deed  to  be  acknowledged.    Ibid. 

8.  Where  the  purchase  is  not  tainted  with  any  fraud,  all  objections  not 
showing  that  the  parties  are  not  before  the  court,  must  be  taken  ad- 
vantage of  at  the  acknowledgment  of  the  deed,  or  before  the  title  is 
finally  passed  under  the  action  of  the  court.    Ibid. 

9.  But  a  sale  will  be  set  aside  even  after  the  acknowledgment  of  the 
sheriff's  deed,  where  the  plaintiff  being  the  highest  bidder,  adjourned 
the  sale,  and  then  purchased  the  property  at  a  lower  rate.    Ibid. 

10.  In  such  case,  the  acknowledgment  of  the  sheriff's  deed,  and  the 
payment  of  the  price,  is  no  ground  for  refusing  to  set  aside  the  sale, 
if  the  deed  still  remains  in  the  sheriff's  hands.    Ibid. 

11.  A  sheriff's  sale  of  a  landlord's  interest  in  real  estate  destroys  his 
remedy  by  distress  for  arrearages  of  rent,  and  with  it  the  right  to  claim 
the  money  in  the  sheriff's  hands  arising  ft-om  the  sale  of  personal 
property  of  the  tenant  in  possession.    Mansion  v.  Henderton^  438. 

SHIPPING. 

1.  If  a  berth  at  any  of  the  wharves  of  the  city  of  Philadelphia  be  for 
the  time  occupied  by  a  vessel  in  which  the  owner  or  possessor  of  the 
wharf  has  an  immediate  interest,  whether  such  vessel  be  loading,  dis- 
charging or  empty,  no  other  vessel  can  claim  a  right  to  occupy  that 
berth.    Lincoln  v.  The  Fo/tMta,  65. 

2.  If  an  adequate  berth  be  vacant  at  any  wharf  it  may  be  occupied  at 
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once  with  the  owner's  consent,  otherwise  the  master  or  agent  of  the 
vessel  must  appl j  to  the  owner  or  possessor  of  the  wharf  for  permission 
to  occapj  it,  and  if  within  twenty-four  hours  after  such  application 
the  vacant  berth  is  not  filled  by  some  vessel  in  which  the  owner  or 
possessor  of  the  wharf  has  an  immediate  interest,  it  maj  then  be  law- 
fully occupied  by  the  vessel  for  which  the  application  was  made,  for 
such  time  as  the  despatch  of  business  may  require.  Lineoln  v.  The 
Voltma,  65. 

3.  A  vessel  arriving  from  sea  and  desirous  of  discharging  her  cargo,  may 
claim  the  inner  berth  at  the  wharf  for  a  reasonable  time,  not  exceeding 
six  days,  and  may  require  vessels  that  are  empty  or  receiving  fireight 
to  take  for  the  time  the  outer  berth,  unless  between  the  10th  of  De- 
cember and  1st  March.    Ibid. 

4.  The  custom  of  the  port  of  Philadelphia  has  established  the  right  of  a 
vessel,  which  has  legally  occupied  an  outer  berth,  to  claim  the  next 
inner  berth  which  she  covers  whenever  it  has  become  vacant.    Ibid. 

6.  The  wardens  of  the  port  represented  by  the  master- wardens,  and  the 
harbor-masters,  are  the  officers  intrusted  with  the  interpretation,  ap- 
plication and  enforcement  of  the  legal  and  customary  regulations  of 
the  port.    Ibid. 

5.  The  only  lien  which  the  admiralty  will  enforce  against  a  vessel  for 
work  done  in  its  construction,  is  that  which  obtains  under  the  local 
law ;  and  as  by  the  Pennsylvania  Act  of  Assembly  of  13th  June,  1836, 
2  2,  the  lien  ceases  under  such  circumstances,  when  the  vessel  proceeds 
on  her  first  voyage,  no  admiralty  process  will  be  extended  to  enforce 
it.     Heppard  v.  The  Barges^  69. 

6.  A  shipowner  is  not  liable  personally  for  work  upon  the  ship,  unless 
done  by  his  order  or  on  his  credit.    Ibid. 

7.  A.  agrees  with  B.  that  a  vessel  building  by  A.  shall  become  B.'s  pro- 
perty on  the  payment  of  a  certain  sum.  B.  takes  charge  of  the  vessel 
for  the  purpose  of  fitting  her  up,  and  in  so  doing,  but  before  a  legal 
transfer  is  made,  makes  a  contract  for  painting  the  cabins :  Held,  that 
A.  is  not  liable  personally  for  the  work  thus  done.    Ibid. 

8.  A  master  of  a  ship  must  show  not  only  a  breach  of  some  regulation 
before  venturing  to  use  force  to  a  passenger,  but  a  clear  necessity  for 
the  exercise  of  that  degree  of  force.     Krautkopp  v.  Ametj  100. 

9.  No  punishment  higher  than  a  reprimand  can  ever  be  inflicted  on  a 
passenger,  without  a  conference  with  the  other  officers  of  the  ship,  and 
an  entry  of  the  facts  in  the  log-book.    Ibid, 

10.  Where  a  vessel  is  lying  near  to,  but  not  moored  at  the  wharf,  and  not 
in  absolute  contact  with  the  wharf,  or  with  vessels  at  the  wharf, 
without  a  signal  light  hoisted  on  dark  nights,  and  with  her  boom 
rigged  out-board,  she  must  take  the  consequences  of  a  collision  with 
another  vessel  moving  prudently  to  her  accustomed  berth.  StiUt  v. 
Stevens f  281. 

11.  Under  what  circumstances,  in  case  of  collision,  a  steam  tow  may  be 
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to  blame  in  spreadiDg  itself  too  widely  oyer  the  channel.    Fhnnery  y. 
The  Ontario  J  312. 

12.  The  ordinary  practice  of  the  admiralty  court  is  to  entertain  the  ques- 
tion of  damages  as  well  as  costs  at  the  same  time  with  the  principal 
question  of  the  legality  of  the  arrest ;  revenue  laws  form  an  exception, 
however.     The  Malaga^  339. 

13.  A  certificate  of  probable  cause  cannot  be  granted  where  there  has 
been  neither  claim  nor  trial,  nor  decree,  nor  anything  to  which  an 
appeal  could  lie,  because  there  is  nothing  to  inform  the  conscience  of 
the  judge  as  to  the  propriety  of  giving  or  withholding  the  certificate. 
Ibid. 

14.  Probable  cause  defined  and  explained.  If  there  is  reasonable  ground 
for  a  seizure,  and  this  is  a  question  of  fact,  it  is  a  defence  to  a  libel  for 
damages.    Ibid, 

15.  An  act  of  restitution  and  acceptance,  as  was  the  case  here,  is  a 
mutual  release,  and  bars  the  libellant's  claim  had  it  been  never  so 
meritorious.    Ibid, 

16.  It  is  well  settled  that  the  sale  of  a  ship  by  the  master,  to  be  sus- 
tained by  a  court  of  admiralty,  must  be  enjoined  by  a  policy  so  clear 
as  to  be  equivalent  to  a  moral  necessity.    HarUnan  v.  The  Wiily  350. 

17.  One  who  accepts  title  under  a  captain's  sale  must  see  that  his  title 
is  without  taint  or  just  cause  of  suspicion.     Ibid, 

18.  The  captain  is  an  agent  from  necessity  and  his  conduct  will  be 
closely  scanned.     Ibid, 

19.  On  the  question  of  the  integprity  of  the  sale,  the  captain's  evidence  is 
vital  to  the  claimant's  case.    Ibid, 

20.  Considerations  stated  by  Kane,  J.,  for  holding  a  steam  tug  to  the 
rigid  accountability  of  a  common  carrier,  in  opposition  to  the  case  in 
3  HUl  (N.  y.)  9.     Vandertliee  v.  The  Superior^  388. 

21.  The  captain  of  a  steam  tug  is  the  pilot  of  the  voyage,  and  is  the  best 
judge  of  the  sufficiency  of  the  canal  boat  taken  in  tow  to  resist  the 
weather,  and  of  the  adequacy  of  the  crew  to  do  what  may  be  re- 
quired for  her  protection,  and  cannot  limit  his  responsibility  by  a 
notice  given  at  the  time  of  commencing  the  voyage,  that  it  must  be  at 
Uie  risk  of  the  canal  boat.     Ibid. 

22.  The  steam  tug,  notwithstanding  such  notice,  is  bound  for  the  exer- 
cise of  all  that  skill  and  care  which  the  circumstances  of  the  case  de- 
mand.   Ibia, 

SHOP  BOOKS.    See  Pbaotiob,  18. 

SLAVES. 

1.  The  constitutionality  of  the  law  of  Congress  of  the  12th  February, 
1793,  in  relation  to  "  fugitives  from  justice  and  persons  held  to  labor," 
having  been  affirmed  by  the  courts  of  Massachusetts,  New  York  and 
Pennsylvania,  and  conclusively  settled  by  the  Supreme  Court  of  the 
United  States,  it  is  to  be  regarded  as  the  paramount  law  of  the  land, 
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and  binding  upon  eyery  one,  until  altered  or  modified  by  the  same 
power  which  enacted  it.     Commonwealth  v.  ClellanSj  92. 

2.  By  the  Constitution,  the  laws  of  Congress  are  made  the  supreme  law 
of  each  state,  and  all  judicial  officers  of  a  state  are  bound  to  obey  them, 
and  all  state  laws  in  conflict  with  the  Constitution  or  a  law  of  Con- 
gress are  Toid.    Ibid. 

3.  Justices  of  the  peace  are  magistrates  within  the  meaning  of  the  Act 
of  Congress,  and  are  bound  to  obey  the  laws  of  the  United  States. 
Ibid. 

4.  As  a  general  principle.  Congress  has  no  right  to  impose  duties  on 
state  officers,  but  the  case  of  fugitiye  slaves  under  article  4,  section  3, 
of  the  Constitution  of  the  United  States,  constitutes  an  exception  to 
this  rule.    Ibid. 

5.  The  owner  of  a  slaTc  may  seize  and  recapture  him  in  any  part  of  the 
Union,  whenever  he  can  do  so,  without  a  breach  of  the  peace  or  any 
illegal  violence.    Ibid. 

6.  Under  the  Constitution  of  the  United  States,  a  master  may  pursue 
and  arrest  his  fugitive  slave  in  another  state,  use  as  much  force  as  is 
necessary  for  his  reclamation,  and  bind  and  secure  him,  in  order  to 
prevent  a  second  escape.  In  order,  however,  to  prevent  oppression 
and  outrage  towards  persons  claimed  as  slaves,  and  at  the  same  time, 
to  protect  the  master  against  interference  in  the  exercise  of  his  legal 
rights,  the  Act  of  12th  February,  1793,  was  enacted.  Van  Metre  v. 
MiUheU,  111. 

7.  No  state  legislation  can  interfere  with  the  provisions  of  an  Act  of 
Congress,  or  protect  from  punishment  any  one  who  may  incur  a 
penalty  prescribed  by  such  act.    Ibid. 

8.  Knowledge  that  the  person  harbored  or  concealed  is  a  fugitive  fh>m 
labor,  is  all  that  is  meant  by  the  word  *' notice"  as  employed  in  the 
Act  of  12th  February,  1793.     Ibid. 

9.  The  meaning  of  the  words  harbor  and  conceal,  are  not  synonymous. 
Congress,  in  using  the  terms,  "  harbor  or  conceal,"  evidently  assumed, 
that  there  might  be  a  harboring  without  a  concealment.    Ibid. 

10.  The  harboring  made  criminal  by  the  Act  of  Congress,  is  where  the 
purpose  which  accompanies  the  act  of  harboring,  is  to  encourage  the 
fugitive  in  his  desertion  of  his  master,  or  further  his  escape,  and  im- 
pede and  hinder  his  reclamation.  Such  harboring  may  exist  without 
any  affectation  of  concealment,  and  yet  be  more  injurious  to  the  mas- 
ter, and  effective  in  promoting  the  escape  of  the  slave  and  frustrating 
the  vigilance  of  the  master,  than  any  attempt  at  concealing  the  slave. 
Ibid. 

11.  The  Act  of  Pennsylvania  of  3d  March,  1847,  so  far  as  it  prohibits 
and  punishes  the  carrying  <<  free  negroes  or  mulattoes "  out  of  the 
state  is  constitutional,  notwithstanding  that  such  persons  may  be 
claimed  as  slaves.      CommonweaUh  v.  Auld^  431. 

12.  The  rule  of  "partus  tequitur  ventrem  "  does  not  apply  to  the  case  of  a 
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negro  child  born  in  Pennsylvania,  although  born  of  a  mother  who 
was  at  the  time  a  fugitive  slave.     Commonwealth  v.  Auld^  431. 

13.  In  the  free  state  of  Pennsylvania,  a  slave  cannot  be  born.    Ibid. 

14.  The  owner  of  a  slave  has  a  right  to  seize  him  in  a  peaceable  manner, 
wherever  he  can  find  him ;  not  in  a  riotous,  tumultous  and  unreasonable 
manner;  and  if  resisted  by  force,  those  who  make  the  resistance  ar« 
guilty  of  a  breach  of  the  public  peace.     Commonwealth  v.  Taylor,  480. 

15.  If  forcibly  resisted  in  his  peaceable  attempt  to  recapture  his  fugitive 
slave,  the  owner  may  lawfully  use  sufficient  force  to  overcome  the  un- 
lawful resistance  offered,  without  being  legally  chargeable  with  the 
offence  of  riot.    Ibid. 

SPIRITUOUS  LIQUORS.— See  Constitutional  Law,  13,  14,  15. 

STOCKHOLDERS. 

1.  It  is  a  general  rule  of  law,  that  to  bind  a  corporation  by  a  contract  it 
must  be  made  by  the  person  to  whom  the  management  of  its  affairs  is 
by  law  committed.     Insurance  Bank  y.  The  Bank  of  United  States,  125. 

2.  The  stockholders,  even  all  of  them,  at  a  general  meeting,  cannot  even 
by  a  unanimous  vote  bind  the  corporation  by  contract.  Their  action 
would  at  most  be  advisory  and  not  obligatory  on  the  directors.     Ibid. 

3.  The  directors  may  adopt,  upon  sufficient  consideration,  the  act  of  the 
stockholders,  or  of  strangers,  and  thus  make  it  binding  on  the  corpo- 
ration ;  but  it  is  the  act  of  adoption  which  makes  it  obligatory  on  the 
corporation  and  not  the  original  act  of  the  parties.     Ibid. 

4.  The  question  of  adoption  Is  one  of  fact;  what  acts  amount  to  an  adop- 
tion, is  a  question  of  law.     Ibid. 

5.  If  no  other  right  or  interest  can  be  afi^ected  by  the  agreement  of  all 
the  stockholders,  the  corporation  may  be  bound  thereby.     Ibid. 

6.  Illustration  of  the  equitable  nature  of  the  action  of  assumpsit.    Ibid. 

7.  A  party  cannot  sue  upon  a  cause  of  action«until  it  has  accrued,  but  a 
defendant  may  defend  by  means  of  facts  which  occurred  after  suit 
brought.     Ibid. 

8.  If  the  officers  or  stockholders  of  a  corporation,  make  an  agreement 
which  is  incompatible  with  the  provisions  of  the  charter,  or  in  viola- 
tion of  the  penal  laws  of  the  state,  the  offenders  may  be  punished,  and 
the  franchises  resumed,  but  such  considerations  cannot  defeat  a  con- 
tract between  parties  otherwise  valid.    Ibid. 

STOPPAGE  IN  TRANSITU. 

1.  Upon  the  purchaser's  insolvency,  an  unpaid  seller  of  goods  has  aright 
to  stop  them  in  the  hands  of  any  middleman  or  carrier,  at  any  time 
before  they  reach  their  final  destination  or  come  into  the  purchaser's 
possession  as  owner.    MouUle  v.  Hayes,  413. 

2.  This  right  is  not  defeated  by  the  goods  being  intercepted  and  marks 
changed  by  an  agent,  unless  it  were  done  for  the  purpose  of  taking 
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STOPPAGE  IN  TRANSITU— cofKmtt^f. 

poBseision  under  authority  and  on  behalf  of  the  purchaser  as  owner. 
MouiUe  Y.  EayeSf  413. 

3.  A  deliverj  of  the  goods  to  a  drayman,  or  other  person,  for  the  purpose 
of  being  taken  to  a  transportation  office  and  then  shipped  to  the  pur- 
chaser, is  not  such  a  delirerj  as  will  prevent  the  right  of  stoppage  in 
transitu.     Ibid. 

4.  The  seller's  right  of  stoppage  in  transitu  is  not  defeated  by  a  seisure 
of  the  goods  while  in  transit,  under  writs  of  foreign  attachment  issued 
by  other  creditors  against  the  purchaser.    Ibid. 

5.  The  purchaser's  notes  given  for  the  price  of  the  goods,  need  not  be  ten- 
dered back  before  stopping  the  goods  on  account  of  his  insolvency.   Ibid. 

6.  Where  the  carrier  holds  the  goods  for  the  attaching  creditors,  and  his 
own  claim  for  freight  is  paid  by  the  plaintiff  in  replevin  before  the 
execution  of  the  writ,  the  action  will  not  be  defeated  on  the  ground 
that  the  freight  was  not  paid  before  the  writ  was  issued.    Ibid, 

STREETS. — See  Criminal  Law,  33;  Mitkicipal  Cobporations,  1. 

SUNDAY. 

1.  It  seems  that  the  necessary  performance  of  secular  labors  on  Sunday, 
in  such  a  way  as  to  disturb  the  worship  of  others,  is  Indictable  in 
Pennsylvania.     Commonwealth  v.  Dupuy  €t  al.^\. 

2.  If  the  making  of  a  will,  under  any  pressure  of  necessity  arising  from 
expected  dissolution,  be  a  violation  of  the  law  of  God  or  man,  the 
court  will  presume,  in  the  absence  of  proof,  that  such  circumstances 
of  necessity  existed  as  to  justify  the  act.     Weidman  v.  Marth^  401. 

3.  History  of  the  observance  of  Sunday  in  Pennsylvania.    Ibid. 

4.  A  will  made  on  Sunday,  while  the  testator  was  in  danger  of  an  im- 
mediate death,  or  entertained  a  well  grounded  belief  that  such  danger 
existed,  is  valid.    Ibid. 

SWINE— See  Nuwahci,  1,  2,  3,  4. 

TAXES. 

1.  The  Philadelphia  Saving  Fund  Society  is  a  trust  company,  and  is,  there- 
fore, required  to  pay  a  tax  on  the  property  held  by  it  in  trust,  in  the 
same  manner  that  other  trustees  are  bound  to  pay.  Appeal  of  Saving 
Fund  Society^  155. 

2.  Foreign  stockholders  are  liable  in  the  same  degree  as  resident  ones, 
and  to  that  extent  only,  through  their  agents  or  trustees.  The  capital 
stock  of  an  insurance  company  being  assessed  in  the  hands  of  the  indi- 
vidual stockholders,  is  not  subject  to  assessment  in  the  hands  of  the  com- 
pany.   Ibid. 

TENANTS  IN  COMMON. 

1.  Where  one  of  two  tenants  in  common  dies,  his  widow's  remedy  for  her 
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!r.  dower  is  in  the  common  law  form  of  action,  and  not  in  the  Orphans' 

Gonrt.    Evant  t.  Hvant,  478. 
^  2.  A  judgment  for  damages  for  detention  of  dower  takes  date,  as  a  lien, 

f.  from  the  time  of  its  entry,  and  not  from  the  time  when  the  right  to 

3  dower  accrued.    Ibid, 

TIME. 

An  appeal  on  the  twentj-first  day  after  the  award  filed,  the  twentieth 
haying  fallen  on  Snndaj,  is  good.    Armt  y.  Lernnany  84. 

TRADE  MARK.— See  Quack  Mbdicinb,  1,  2. 

TRUSTS. — See  Ezkoutobs  and  Adhinistbatobb,  1,  2,  3,  4 ;  Taxbb,  1,  2. 

VARIANCE. 

The  erection  and  exhibition  of  a  staffed  Paddy,  constmcted  and  ex- 
posed in  such  a  way  as  to  be  calculated  to  produce  a  riot  and  disturb- 
ance, is  a  misdemeanor  at  common  law ;  though  if  it  should  appear  in 
eyidence  that  the  figure  thus  exposed,  was  not  a  Paddy,  but  a  Shelah, 
the  two  effigies  appearing  to  be  of  an  opposite  character,  and  the  in- 
dictment ayerring  it  to  be  a  Paddy,  the  yariance  is  fatal.  Common- 
wealth  y.  Moines ^  17. 

VENDOR  AND  VENDEE.— See  iHBOLyBBOY,  1,  2,  3,  4,  5. 
VOLUNTARY  BOND.— See  Judombbt,  7,  8,  9. 
WASTE. — See  Landlobd  amo  Tbnamt,  1,  2,  3,  4. 

WHARVES. — See  Philadblphxa  ;  Shipping,  10. 

1.  If  a  berth  at  any  of  the  wharyes  of  the  city  of  Philadelphia  be  for  the 
time  occupied  by  a  yessel  in  which  the  owner  or  possessor  of  the  wharf 
has  an  immediate  interest,  whether  such  yessel  be  loading,  discharging 
or  empty,  no  other  yessel  can  claim  a  right  to  occupy  that  berth.  JDm- 
coln  y.  The  Vohma^  65. 

2.  If  an  adequate  berth  be  yacant  at  any  wharf  it  may  be  occupied  at 
once  with  the  owner's  consent,  otherwise  the  master  or  agent  of  the 
yessel  must  apply  to  the  owner  or  possessor  of  the  wharf  for  permis- 
sion to  occupy  it,  and  if  within  twenty-four  hours  after  such  applica- 
tion the  yacant  berth  is  not  filled  by  some  yessel  in  which  the  owner 

[  or  possessor  of  the  wharf  has  an  immediate  interest,  it  may  then  be 

lawfrilly  occupied  by  the  yessel  for  which  the  application  was  made, 
for  such  time  as  the  dispatch  of  business  may  require.    Ibid. 

3.  A  yessel  arriying  from  sea  and  desirous  of  discharging  her  cargo  may 
claim  the  inner  berth  at  the  wharf  for  a  reasonable  time,  not  exceeding 
six  days,  and  may  require  yessels  that  are  empty  or  receiying  freight 
to  take  for  the  time  the  outer  berth,  unless  between  the  10th  December 
and  1st  March.    Ibid, 
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WEARYR8— continued. 

4.  The  custom  of  the  port  of  Philadelphia  has  established  the  right  of  a 
yesseli  which  has  legally  occupied  an  outer  berth,  to  claim  the  next 
inner  berth  which  she  covers  wheneyer  it  has  become  vacant.  Lin- 
coin  V.  The  Volutia^  66. 

5.  The  wardens  of  the  port  represented  bj  the  master  wardens,  and  the 
harbor  masters,  are  the  officers  intrusted  with  the  interpretation,  ap- 
plication and  enforcement  of  the  legal  and  customary  regulations  of 
the  port.    Ibid, 

WILLS. — See  Lbgacibs,  1,  2j  Sunday,  2,  4. 

Where  there  is  devise  for  life  of  **  all  the  right  and  title"  of  the  devisor 
in  land  on  which  there  is  a  coal  mine  opened  and  used  bj  the  devisor, 
the  devisee  has  a  right  to  work  the  mine  without  stint  for  use  and  for 
sale.    Neel  v.  Neel^  520. 

WITNESS. 

1.  The  court  in  which  the  party  is  attending  as  suitor  or  witness,  is 
the  proper  one  to  apply  for  discharge  from  arrest.  CommonweaUh  v. 
Daniel,  49. 

2.  The  remedy,  by  warrant  and  commitment  under  4th  sec.  of  Act  of  12th 
July,  1842,  is  a  civil,  and  not  criminal  one.    Ibid. 

3.  The  privilege  from  arrest  is  confined  to  parties  in  civil  proceedings, 
unless  it  appear,  that  the  arrest  on  the  criminal  charge  was  a  contri- 
vance to  get  the  defendant  into  custody  on  the  civil  suit.    Ibid, 

WRIT  DB  HOMINE  REPLEGIANDO. 

A  negro,  alleged  to  be  a  fugitive  from  labor  from  another  state,  having 
been  committed  by  a  state  judge  to  wait  his  final  decision,  on  the 
claim  of  the  master,  a  writ  of  homine  repleffiandoj  sued  out  in  behalf  of 
the  negro,  for  the  purpose  of  trying  his  freedom,  was  under  the  cir- 
cumstances of  the  case,  quashed.     Morgan  v.  Reakirt,  6. 


THE    END. 
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